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Barry  c.  Edgworth. 
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Bidujph  c.    Bidulph. 
Bird  and  Bays, 
Blackbourn  c.  Wcbficr  &  al' 
Blackhall  c.  Combs. 
Blackler  c.  Webb. 
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Coker  and  Farewell. 
Colmcr  and  Milner. 
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Cox  c.  Bclitha. 

272 

Craven  t\   Wright. 

i8i 
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Crompton  c.  Sale. 

553 

Crook  and  Hawkins. 

556 

D. 

Danfey  and  Ravenhil.  179 

Darnley  (Earl  of)  /^//^Bligh.  {619) 
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ford. 
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Gardiner  and  Davis. 
Gardiner  and  Stephenton. 
Gilford    and    Countefs    of 

borough. 
Gill  and  Attorney  General. 
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Golding  and  Whitchurch. 
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Hankey,  Cox  and  Powell. 
Hanway  and  Clarkfon. 
Harris  and  Marchionefs  of  Annan- 
dale.  432 
Harris  and  Goodall.  5  6  r 
Harris  a  Bilhop  of  Lincoln.  1 3  5 
Harvey  c.  Harvey.  21 
Hawkins  v.  Crook.  556 
Hay  c.  Palmer.  501 
Heath  c.  Heath.  366 
Hertford  (I,ord  &  Lady)  and 
Lord  Brook.  518 
Hill  v.  Filkin.  6 
Hildyard  c.  South  Sea  Company 
&  Keate.  76 
Hobart  t'.  Abbot.  (643) 
Hobfon  c.  Trevor.  191 
Hoddefdon /r/;/^  Hall.  162 
Hooker  &  Sommer  and  Attorney 
General.  338 
Holt  c.  Frederick.  356 
Holt  c.  Holt.  (648) 
Howard  and  Earl  of  Siiflfolk,  177 
Hudfon's  Bay  Company  and  Child. 
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Hyde  c.  Skinner.  196 

Hyham  and  Ballh.  453 
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Jackfon  and  Pratt. 
James  c.  Philips. 
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James  c.  Greaves.  'Page  270 

Jekyll  (Sir  Jofeph)  and  Lord  Co- 

ningsby.  300 

Jeffs  c.  Wood  &  al'.  128 

Jennings  c.  Lookes.  276 

Jervoife    v.  O  Carrol.  368 

Johnfon  and  Taylor.  504 

Ivy  c.  Gilbert.  13 
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Keate  &  South  Sea  Company  and 
Hildyard.  76 

Kcylway  c.  Keylway.  344 

606 
and  Cotton.  358 


King  c.  Cotton. 


King 


L. 

Langford  c.  Pitt. 
Laundy  c.  Williams. 
Lawton  and  Townfcnd. 
Layer  and  Cotter. 
Lefebvre  Rx  parte. 
Leg  c.  Turnbul. 
Leigh  and  Stanley. 
Lincoln    (Bifliop  of)  and 

Lookes  and  Jennings. 
Loyd  c.  Manfel. 
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Harris. 
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73 
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Maddox  a  Staines.  421 

Manaton  c.   Manaton.  234 

Manning  Ex  parte.  410 

Manfel  and  Loyd.  73 

Manfel  c.  Manfel.  610 

Markland  Ex  parte.  545 

Marlborough    (Duchcfs  of)     and 

Brace.  49 1 

Marlow  c.  Smith.  198 

Mar- 


A  Table  of  the  Names  of  the  Cases. 


Martin    (Dr.)  &  Arabella  Howard 
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Maxwell  i\  Wettinghall.  26 

Meager   avd  Walker.  550 

Metcalfe  v.  Beckwith.  376 

Milner  c.  Colmer.  (639) 

Monfon  <77;^  Chapman.  565 

Moorecroft  c.  Dowding.  314 


N; 

Napier  c.  Lady  Effingham. 
NealV  Cafe. 
Nefterville  and  Colt. 
Newland  and  Reresby. 
Newland  c-   Shepherd. 
Newland  and  Beckley. 
Nicholls  c.  Osborn. 
North  V.  AnfeU. 
Norton  c.  Turville. 
Norton  and  Davis. 
Nutkin  &  al'  and  Dr.  Martin 


O. 
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544 
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P3 
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182 

419 

(618) 
144 
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&  ux. 
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Oats  (LeflTec  of  Sir  William  Jolliffe) 

c.   Robin fon.  91 

O  Carrol  and  Jervois.  3  68 

Oiborn  and  Nicholls.  419 


Ofgood  c.  Strode. 
Dudley  and  Small. 


P. 
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427 


Page. 
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335 
501 

471 
,  Refolutions  touching  them. 


Page 

Painter  and  Chefter. 

Palmer  and  Hay. 

Pap i lion  c.  Voice. 

Paplfts 


Peck  c.  Halfcy. 
Peirpoint  and  Burton. 
Pcvton  "J.  Bury. 
Vol.  II. 
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78 
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Philips  and  James. 
Pitfeild'j-  Cafe, 
Pitt  and  Langford. 
Poulfon  "J.  Wellington. 
Powell  c.  Price  (y  e  contra. 
Powell  c.  Hankcy  &  Cox. 
Prat  ^\  Jackfon. 
Price  and  Powell. 
Proud  c.  Turner. 
Pulefton  jE.v  parte. 

R. 

Rachfield  v.  Carelefs. 
Rakefirraw  c.  Brewer. 
Randall  v.  Randall. 
Ravenhil  c.  Danfey. 
Reresby  c.  Newland. 
Rifwick  Ex  parte. 
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82 

302 
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560 

545 


15S 
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464 
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n 
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Robins  and  The  Attorney  Genera!. 


Robinfon  and  Oats.  91 

Roe  and  Steward.  43  5 

Ruper  and  The  Attorney  General. 
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Rutland  (Duke  of)  o.   Duchcfs  of 

Rutland.  210 

Ryal  and  Eaff.  284 

Ryder  (Sir  Barnham)  c.  Sir  Charles 

5  28 


Wager. 


S. 


Sale  and  Crompton. 
Scandret  and  De  Coda. 
Scott  c.  Bargeman. 
Serle  c.  St.  Lloy. 
Shaftsbury  ( Countefs  of)  and 

ftice  Eyre, 
Shepherd  c.  Beecher. 
Shepherd  and  Newland. 
Skinner  and  Hyde. 
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Dawes  verfus  Ferrers.  ^^^^  !• 

Lord  Chan- 
cellor Mac- 

ON  E  feifed  in  Fee  devifes  his  Lands  to  his  c^esfieid. 
Grandaughter  (being  his  Heir  at  Law)  for  chan.  sSg. 
her  Life,  Remainder  to  his  own  right  Heirs  One  feifed 
Male  for  ever,  and  dies  leaving  his  Gran-  '"Z^*^^j 
daughter  his  Heir  at  Law,  and  alfo  leaving  a  deceafed  to  his  Gran- 
Brother's  Son,  being  the  next  in  the  Male  Line ;  which  L^ff'^Re/"' 
Nephew  brought  this  Bill  againft  the  Grandaughter,  mainder  to 
to  perpetuate  the  Teftimony  of  the  Will,  and  for  the  Heii'tJaie 
Writings,  and  to  llay  Wafte.  for  ever,  and 

dies  leaving 
his  Grandaughter  his  Heir  at  Law,  and  his  deceafed  Brother's  Son  his  next  Heir  Malej  the 
Devife  of  the  Remainder  is  void. 

The  Defendant  demurred,  for  that  by  the  Plaintiff's 
own  (hewing,  he  had  no  Title  to  the  Reverfion  or 
Inheritance  of  the  PremilTes. 

Againft  the  Demurrer  it  was  objefted,  that  it  be- 
ing the  declared  Intention  of  the  Teftator,  that  his 
Grandaughter  his  Heir  fliould  have  an  Eftate  for  Life, 
it  was  the  fame,  as  if  it  had  been  faid  by  the  Will, 
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that  the  fald  Heir  at  Law  fhould  have  but  an  Eftate 
for  Life  ;    and  the  Remainder  being   limited   to   the 
right  Heirs  Male  of  the  Teftator,  this  was  a  Defcrip- 
tion  of  the  next  Heir  Male,  or  of  fuch  Perfon,  as  at 
the  Teftator's  Death,  fhould  be  next  Heir  Male  of  his 
Name ;  that  agreeable  thereto,  the  Cafe  of  Brown  and 
{a)  2  Vern.  Bavkham  (a)  had  been   determined    by  Lord  Coxfper*, 
S'ed,  in    where  the  Notion  of  Lord  (h)  Coke,   "  That  he,   who 
Chan.  442,  «  takes  as  Heir  Male  by  Purchafe,  muft  be  compleatly 
J/i  Inft,    "  Heir,  as  well  as  Heir  Male",  was  denied ;  and  the  Cafe 
24- b.         in  1  Vent.  372.  of  Pyhus  and  Mitford  was  cited,  as  alio 
the  Cafe  there  cited  by  Lord  Bale;  where  a  Man  ha- 
ving three  Daughters,    and  a  deceafed   Brother's  Son, 
by  his  Will  gave  2000  /.  to  his  Daughters,    and  de- 
vifed   his  Land  to  his  Heir  Male,    with  a  Condition, 
that  the   Daughters,    who   were  his  immediate  Heirs, 
fhould  forfeit  their  Legacies,   in  cafe  they  fhould  give 
the  Heir  Male  any  Difturbance  as  to  the  Land ;  upon 
which  It  was  refolved,  that  the  Devifor  taking  Notice 
that  the  others  were  his  Heirs,    the  Limitation  to  his 
Brother's  Son,  by  the  Name  of  Heir  Male,  was  a  good 
Name  of  Purchafe. 

But    Lord   Chancellor    interrupted    the    Plaintiff's 
Counfel,  faying,  that  he  would  not  fuffer  the  Bar  to 
difpute  what  was  the  Foundation   and  Land-mark  of 
the  Law  ;  and  tho'  what  was  contended  for,  might  be 
(0  See  Vol.1,  reafonable,   if  it  were  to  be  then  firft  adjudged,    yet, 
^°^riu^  ^      whatever  the  Law  was,    provided  it  were  {c)  certain 
ffright ;  &    and  known,  it  would  be  well  for  the  Subject,   tho'  in 
/hfvefius   f«"^e  particular  Inftances  it  might  feem  unreafonable ; 
ff^'^^af.      that  in  the  Cafe  of  Ford  and  Lord  Offulfion,   the  Re- 
mainder was  limited  by  the  Will  to   the  Heirs  Male 
of  Sir  Edward  Ford,    and  this  was   determined  to  be 
void,   at  Trials  at  Bar,  in  every  Court  in  Weflminfier- 
4  Ball, 

*  Note;  There  is  now  {Mich.  1739.)  a  Bill  of  Review  pending  to 
reverfe  that  Decree. 
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Hally  and  appeared  to  be  fo  very  plain  a  Cafe,  that  irl 
the  King's  Bench,  the  Plaintiff's  own  Counfel  would 
not  ask  a  fpecial  VerdI6l. 

That  the  Words  [Heirs  Male]  muft  be  intended 
Heirs  Male  of  the  Body,  and  would  never  extend  to 
an  Heir  Male  of  any  collateral  Line  ;  and  it  not  be- 
ing faid  in  the  Will,  Beir  Male  of  his  Body,  or  of  his 
Name,  the  Grandaughter,  who  was  his  Heir  at  Law, 
might  have  an  Heir  Male,  tho'  not  of  his  Name. 

As  to  the  Cafe  of  Brown  and  Barkham,  that  was 
merely  of  a  Truft  ;  but  the  principal  Cafe  is  that  of 
a  legal  Eitate,  where  the  Rule  of  Law,  that  has  fo 
long  prevailed,  and  been  taken  for  granted,  muft  be 
obferved,  (vi^.)  that  he,  who  claims  as  Heir  Male  by 
Purchafe,  muft  be  Heir,    as  well  as  Heir  Male. 

Belides,  this  differed  from  the  Cafe  of  Brown  and 
Barkham,  the  Remainder  being  there  limited  to  the 
Heirs  Male  of  the  Body  of  Sir  Robert  Barkham  the 
Grandfather;  whereas  here  the  Devife  was  to  the  Heirs 
Male,  without  faying,  of  any  Body ;  wherefore  allow 
the  Demurrer. 


ConJlruBions  and  Refolutions  relatingo&i. 

to  Papijls, 

"DY  the  Statute  of  the  1 1  ^  12  [f.  3.  cap.  4.  fe6l.  4.  %Stat.  n 
^  for  preventing  the  Growth  of  Popery,  it  is  ena£t-  a  Papfft^ it 
ed,  "  That  after  the  29th  of  September  1700.  every  "°fo"'y<J'f- 
"  Perfon  educated  in  or  profelfrng  the  Popifh  Religion,  purchafm^ 
"  who  Ihall  not,  within  fix  Months  after  their  attain-  ff/"^'  ''''"" 
"  ing  their  Age  or  eighteen  Years,  conform,  as  therein  aifo  from 
«  is  mentioned,  lliall,  in  refpeft  of  himfelf  and  her-  hlSfviffor 
"  felf  only,  and  not  in  refpedl  of  his  or  her  Heirs,  or  Settlement. 

Pofterity 


or 


(( 


De  Term.  Pafch^,  1722. 


Pofterity,  be  difabled  and  made  incapable  to  inherit 
or  take  by  Difcent,  Devife,  or  Limitation,  in  PolTel- 
fion,  Reverfion,  or  Remainder,  any  Lands,  Tene- 
ments or  Hereditaments,  and  that  during  the  Life 
"  of  fiich  Perfon,  or  until  he  or  flie  lliall  conform,  the 
"  next  of  fuch  Perfon's  Kindred,  which  ihall  be  a  Pro- 
"  teftant,  Ihall  have  and  enjoy  the  faid  Lands,  Tene- 
ments and  Hereditaments,  without  accounting  for 
the  Profits  thereof;  but  in  Cafe  of  any  wilful 
Wafte  committed  upon  the  Premifl.es  by  the  next 
Proteftant  Heir,  or  by  any  other  by  his  Licence  or 
Authority,  the  faid  Proteftant  Heir  fhall  be  liable  to 
anfwer  treble  Damages  to  the  Perfon  difabled,  to  be 
recovered  by  the  Perfon  difabled,  againft  the  next 
Proteftant  Heir,  his  Executors  or  Adminiftrators. 


12  AllIKt. 


cc 


cc 


(.1 
ii 


li 


Alfo,  after  the  loth  o^  April  i']00,  every  Papift. 
or  -Perfon  making  Profeffion  of  the  Popiih  Reli- 
gion, Ihall  be  difabled,  and  incapable  to  purchafe 
in  his  Name,  or  in  the  Name  of  any  Perfon  in 
Truft  for  him,  any  Manors,  Lands  or  Tenements, 
or  Profits  out  of  the  fame,  but  all  fuch  Eftatcs, 
Terms  or  Literefts  fliall  be  void.  '^ 


Upon  the  Conftruclion  of  thefe  two  Claufes,  in  the 

Great  Cafe  o^  Roper  and  R^tcliffe,   it  was   decreed   for 

(«)  Mich,      the  Papift  by   Lord   Harcourt  (^),   aftifted  by  the  two 

II  Anns,     (^i^ief  Juftices,  the  Mafter  of  the  Rolls,  and   Mr.   Ju- 

ftice  Panel;  (C.  ].  Parker  jlrenite  opponente',  )  but  that 

Decree  was  afterwards  reverfed  in  the  Houfe  of  Lords 

(h)  Pafch.    (/»),  and   it  was  determined  againft  the   Papift,  (ijiiz^) 

That  a  Papift  above  the  Age  of  Eighteen  and  a  Half  is 

not  capable  of  taking  Lands    by  a  Devife;    and  that 

the  Word  [  Purchafe]  in  the  latter  Claufe,  is  ufed  in 

Contradiftin£l:ion  to  the  Word   [Dcfcent;]  notwith- 

I  ftanding 

*  I'licfif  Cluufesnre  not  recited  Ferhtimas  they  ftand  in  the  Aft,  but 
arc  to  tlic  lliine  Eiicdt. 
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ftanding  it  was  urged,  that  the  Expreflion  of  [  Pur- 
chafed  by  a  Paplil,  ]  efpecially  when  the  Words  fol- 
lowing, vi-zi-  [in  his  own  Name,  or  in  the  Name  of  an- 
other in  TruH  for  him,  ]  mull  be  intended,  where  fuch 
Papift  isa£llve,  and  does  fomething  for  himfelf ;  whereas 
in  Cafe  of  a  Devife  to  him,  or  Settlement  upon  him, 
there  the  Perfon  taking  is  merely  paflive,  and  may  know 
nothing  of  the  Matter  before  it  is  done  :  However,  it  is 
now  fettled  by  the  Houfe  of  Peers,  That  either  a  Devife 
or  Settlement  to  a  l-*erfon  profeffing  the  Popilh  Religion, 
of  above  Eighteen  Years  and  a  Half,  is  void,  and  the 
Perfon  not  capable  of  Taking  ;  the  A£1  intending  ut- 
terly to  difable  the  Papift  of  that  Age  to  take  any  new 
Acquilitions,  or  what  was  not  his  ancient  Inheritance. 

In  the  fame  Cafe  of  Roper  and  RatcUff  it  was  de- 
termined, that  if  Lands  are  devifed  to  be  fold  in 
Truft,  in  the  firft  Place  to  pay  Debts  and  Legacies, 
and  to  pay  the  Surplus  to  J.  S.  a  Papift,  J.  S.  is  ren- 
dered incapable  by  the  latter  Claufe  of  this  Statute  to 
take  the  Surplus,  forafmuch  as  it  is  a  Profit  arifing 
out  of  Land,  and  fuch  Devifee,  by  laying  down  the 
Money,  may  prevent  the  Sale ;  and  if  fuch  Contri- 
vances were  to  prevail,  the  Statute  would  fignify  little 
or  nothing  ;  fo  tho'  this  Surplus  be  made  payable  to 
a  Perfon  at  a  future  Day,  (rv;^.)  at  Twenty-one  or 
Marriage,  with  a  Devife  over,  if  the  firft  Devifee  ftiould 
die  before  Twenty-one,  or  Marriage. 

So  if  Land  defcerd  to  a  Roman  Catholick  above  the 
Age  of  Eighteen  and  a  Half;  this  being  a  Defcent,  is 
not  within  the  latter,  but  is  within  the  firft  Claufe, 
and  fuch  Papift  ftiall  not  be  capable  of  Taking,  un- 
til he  doth  conform  ;  but  he,  by  the  Words  of  the 
A£1:,  is  difabled  to  take  in  Refpe£l  of  himfelf  only, 
and  not  in  Refpe£l  of  his  Heir, 
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For  further  Particulars  on  this  Statute,   fee  the  fol' 


lowing  Cafe. 


Cafes.  Hill  verfus  Fllkin. 

Seethe  Cafe    Aj<l]<lE  Stepbcnton  a  Paplft,  having  a  Grandaughtei' 
verfus  Cm-  FraHces,  about  Fourteen  Years,   and  a    Grandfon 

tcra,  vo^-fpjgfjyi^  about  Twelve  Years  of  Age,  devifed  her  Lands, 
A  Papift      I  belne  about  no  l.    per  Ann.  In  Lincolnfljire  )    and  all 
?.t  Eighteen,  her  Perional  Eftate,  to  three  Truftees  and  their  Heirs, 
Sf'°^  (two  of  which  were  Papifts)  in  Truft  to  fell,  to  pay 
Lands  de-     her  Dcbts  and  Legacies,    and  to  pay  the  Surplus  to 
under^that"  ^^^  Grandaughtcr  Frances^   at  her  Age  of  Twenty-one 
Age.  ^.     or  Marriage,     if  fuch    Marriage   Ihould    be    with  the 
Confent  of  the  two  Popifh  Truftees ;  and  if  the  faid 
Grandaughter  Ihould  die  before  fuch  Age  of  Twenty- 
one,  or  marry    without  Confent,  that  then  fuch  Re- 
iidue   Ihould  go,  and   be  paid  to   the  i^id  Teftatrix's 
Grandlon. 

There  was  a  Petition  to  the  late  Lord  Corpper  for 
the  educating  of  this  Grandaughter  under  Proteftant 
Guardians,  or  at  a  Proteftant  School  ;  and  upon  an 
Order  made  by  the  Court,  for  her  being  fent  to  a 
Proteftant  School,  and  the  Perfon  who  had  the  Care 
of  her  going  with  her  out  of  Court,  and  telling  her. 
He  hofd  JJje  would  be  in  a  little  Time  fenjible  of  the 
Errors  and  Super  flit  ions  of  the  Popijh  Religion  ;  Ihe  there- 
upon faid,  /  turn  Heretick?  I  rvould  jooncr  be  torn  to 
Pieces  by  wild  Horjes. 

And  now  the  Plalntift'  H/7/,  as  Grandfon  and  Heir 

at  Law,  and  Devifee  over  of  this  Truft-P^ftate,  brought 

his  Bill,  in  order  to  compel  the  Truftees  to  execute 

a  Conveyance  unto  him,  proving,    that  he,    tho'  edu- 

%  cated 
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cated  a  Papift,  was  turned  Proteftanr,  and  had  con- 
form'd.  Whereupon  the  only  QLiellion  was,  Whether, 
in  Regard  the  Grandaughter  Frances,  who  was  ad- 
mitted to  be  a  Papift  at  the  Time  of  making  the  De- 
vife,  and  at  the  Death  of  the  Teftatrix,  and  alfo  at 
the  Time  of  her  Marriage ;  (  for  fhe  had  been  mar- 
ried twice,  ^7;^.  Once  at  the  Romijh  Chapel,  being  the 
Chapel  of  the  Emperor's  Relident,  and  after  the  Man- 
ner of  the  Papifts,  and  this  was  with  the  Confent  of 
the  Truitees ;  afterwards  fhe  was  married  in  a  Prote- 
ftant  Church,  according  to  the  Manner  of  the  Church 
oi  England  J  upon  which  lafl:  Marriage,  and  before  h^r 
Age  of  Eighteen,  fhe  conform'd,  and  turn'd  Pro- 
teilant ; )  Whether  fhe  was  intitled  to  take  the  Trufls 
of  the  real  Eftate  ?  for  it  was  admitted  Ilie  had  a  good 
Right  to  the  perfonal  Eftate. 

And  for  her  Taking,  it  was  inlifled,  that  the  A6t 
againlt  the  Growth  of  Popery,  (t;/:^.)  the  Statute  of  i  i 
<y  12  J'F.  3.  cap.  4.  upon  which  the  prefent  Qi.iefl;ion 
was  grounded,  had  thefe  Views,  \fl.  To  fhew  a  Ten- 
dernefs  to  Infants,  whofe  Judgments  being  immature, 
and  more  eafily  deluded,  the  Prejudice  of  Education, 
or  any  weak  Arguments,  might  induce  them,  in  their 
tender  Years,  to  imbrace  the  Popifh  Religion. 

But,  idly.  It  was  faid  the  A61  did  not  defign  that 
this  fhould  be  fo  fatal  upon  fuch  Infants,  as  for  ever 
to  make  a  Forfeiture  of  their  Inheritance  :  But  tliat 
if  fuch  Infant  Papifls  fhould,  within  fix  Months 
after  their  refpe6llve  Ages  of  Eighteen,  conform,  they 
fhould  be  reifored  to  their  Inheritance ;  nay,  tho'  they 
had  forfeited  it,  for  Want  of  a  Conformity  within 
.fix  Months  after  Eighteen,  yet  ftill,  upon  Conformity, 
they  fhould  be   reflored  to  it. 

idly.  That 
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T^dly,  That  as  this  Statute  punlfiieJ  the  Papifts,  fo, 
on  the  other  Hand,  it  intended  to  encourage  thole 
who  ftiould  conform,  by  inviting  them  in,  upon  the 
prevalh'ng  Motives  of  Intereft,  even  the  Reftitution  of 
their  Inheritance  ;  otherwife  it  muft  be  thought  a  hard 
Thing  in  the  Legiilature,  that  thofe,  who,  under  the 
Age  of  Eighteen,  or  Eighteen  and  a  Half,  for  ever 
fo  good  a  Confideration,  could  not  difpofe  of  one 
Foot  of  their  Eftate,  fhould  yet,  if  through  the  Im- 
maturity of  rheir  Judgment,  they  were  feduced  to  the 
Romi/Jj  Religion,  forfeit  all  their  Inheritance,  with- 
out being  able  to  retrieve  it  afterwards  by  their  Con- 
formity. 

And  indeed  the  firft  Claufe,  enabling  that  every  Pa- 
pift,  or  Perfon  profeffing  the  Popifh  Religion,  unlefs  they 
conform'd  within  fix  Months  after  attaining  their  Age 
of  Eighteen,  Ihould  not  be  capable  of  taking  by  De- 
fcent,  Devlfe  or  Limitation,  implied,  that  if  they  did 
fo  conform,  they  fhould  be  capable  of  Taking  by  De- 
fcent,  Devife  or  Limitation ;  and  therefore  to  make 
thefe  two  Claufes,  which  feemingly  confound  each 
other,  agree,  they  muft  be  conftrued  to  mean,  that 
all  Papifts,  or  Perfons  profefling  the  Popifh  Reli- 
gion, ftiould  not  be  capable  of  taking  by  Defcenr, 
Devife  or  Limitation,  except  fuch  Papifts  as  Ihould  be 
under  Eighteen  and  a  Half  at  the  Time  their  Title 
accrued  to  them,  and  that  thefe  ftiould  have  an  Oppor- 
tunity of  retrieving  their  Inheritance  by  conforming. 

That  an  a61  of  Parliament  was  ufually  conftrued 
like  a  Will,  according  to  the  Intent ;  and  therefore, 
if  One  by  his  Will  devifes  all  his  Lands  whatfoever,  to  . 
y.  S.  in  Fee,  and  afterwards  by  the  fame  Will  devifes 
Blackacre  to  J.  N.  in  Fee ;  this  Will  may  feem  to 
be  contradi6lory,  by  devifing  all  to  one,  and  yet  a  Part 
I  to 
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to  another :  However,  fuch  feeming  ContradiSion  is 
thus  reconciled,  (yi^.)  the  Teftator  gives  all  but  Black- 
acre  to  J.  S.   and  difpofes  of  Blackacre  to  J.  N. 

Or  in  the  principal  Cafe,  the  two  Claufes  might  be 
thus  conftrued,  (vi^.)  All  Papifts,  under  Eighteen  and  a 
Half  at  the  Time  of,  i^c.  and  who  fhall  conform,  Ihall 
by  that  Means  be  re-intitled  to  their  Eftates  ;  but  fuch 
Papifts  as  are  above  that  Age,  and  whofe  Converfion  it 
may  be  to  no  Purpofe  to  expe61:,  thefe  are  to  be  under 
a  total  Difability:  Which  Conftruifion  would  free  the 
Legiflature  from  that  Imputation  of  Hardihip  it  might 
otherwife  feem  to  have  incurred  ;  and  would,  at  the 
fame  Time,  both  punifh  the  Papift,  and  incourage  the 
Convert. 

Lord  Chancellor:  By  the  Words  and  Intent  of  the 
latter  Claufe,  the  Defendant,  the  Grandaughter  Fran- 
ces, is  difabled  to  take  by  Purchafe ;  becaufe  at  the 
Time,  vis^.  at  the  Death  of  the  Teftatrix,  Ihe  was  a 
Perfon  profeiling    the  Popifli  Religion. 

And  as  to  Taking  by  Devife,  that  is  a  Taking  by 
Purchafe,  as  was  adjudged  by  the  Lords  in  the  Cafe  of 
Roper  and  Ratcliffe,  which  muft  not  now  be  difputed. 

With  Refpe6l  to  the  Objection,  That  the  Words, 
"  Every  Papift,  who  Ihall  not  conform  within  fix 
"  Months  after  Eighteen,  (hall  be  difabled  to  take  by 
"  Defcent,  Devife,  or  Limitation,"  imply,  that  if 
the  Papift  does  conform  within  that  Age,  fuch  Per- 
fon (hall  be  capable  to  take  by  Defcent,  Devife,  or  Li- 
mitation, that  feems  to  be  a  Non  fequitur :  An  affirma- 
tive Claufe  may  imply  a  Negative  ;  but  the  faying, 
That  a  Papift,  unlefs  he  does  conform,  Ihall  not  take 
by  Devife,  does  not  neceffarily  imply,  that  if  he  does 
conform,  he  (hall  take  by  Devife,    i^c. 

Vol.  II.  D  [^.  autemj 
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[^//.  autem^  If  Afls  of  Parliament  are  not  to  be 
conftrued  like  Wills?  And  if  I  devife  that  J.  5.  lliall 
not  have  my  Lands,  unlefs  he  pays  to  fuch  a  Perfon 
lOo/.  furely,  upon  the  Paying  of  the  ico  /.  he  lliall 
have  my  Lands.] 

^  Now  thefe  two  Claufes    are  agreeable    and  recon- 

cilable :  The  firft  regards  old  fiibfifting  Eftates,  in  Re- 
fpe6l  to  which,  it  lays  a  temporary  Difability  on  fuch 
as  would  have  taken  them,  removeable  by  Conformity. 
The  latter  Clauie  difables  any  Perfon  profeffing  the  Po- 
pilfi  Religion,  from  taking  any  new  Acquifitions  by  Pur- 
chafe,  and  (as  has  been  obferved  before)  taking  by  Devife, 
is  taking  by  Purchafe ;  fo  all  Perfons  taking  by  Devife 
are  thereby  utterly  difabled,  if  they  are  Perfons  profef- 
fing the  Popifh  Religion,  tho'  under  Eighteen  and  a 
Half,  and  being  within  the  latter  Claufe,  where  there 
are  no  Words  that  give  them  a  Powder  of  retrieving 
themfelves  by  Conformity,  they  are  for  ever  barred; 
they  are  difabled  by  the  latter  Claufe,  and  not  with- 
in  the  former. 

{a)  See  But  If  the  lufauts  are  {a)  fo  young,    as  that  at  the 

^clrufel  °^    Time  of  the  accruing  of  their  Title  (be  it  by  Devife  or 
verfus  Car-   Limitation)  by   Reafon  of  the    Tendernefs  of   their 
'''''^'' P'"'^  Years,  they  are  incapable  of  Imbraclng  any  Religion, 
then  they  are  aided  by  the  firft  Claufe,  and  not  other- 
wife. 

As  if  a  Devife  be  to  the  Child  of  a  Roman  Catho- 
llck  of  the  Age  of  one  or  two  Years,  fuch  Child,  by 
Reafon  of  the  Tendernefs  of  his  Age,  being  incapable 
of  profeiling  any  Religion,  fhall  therefore  take  within 
the  firil  Claufe  ;  but  muft  take  Care  to  conform  before 
the  Age  of  Eighteen  and  a  Half  j  elfe  he  forfeits  to  the 
next  Proteffant  Heir  ^  but  it  being  a  Difability  only 
I  within 
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within  the  firlt  Claufe,  'tis  only  until  he  himfelf  con- 
forms, and  bars  not  his  Heir. 

So  as  to  the  Word  [Limitation]  in  the  firft  Claufe  ; 
If  in  a  Settlement  of  an  Eftate,  the  Land  be  limited 
to  a  Papift  for  Life,  Remainder  to  Proteftant  Truilees 
during  his  Life,  to  fupport  contingent  Remainder;^, 
•Remainder  to  the  firil:  Son  of  the  Papirt  in  Tail 
Male,  and  fo  to  every  other  Son  fuccelhvely  :  This 
firft  Son  (hall  take  by  Limitation,  becauie  it  is  to  veft 
in  him,  upon  his  Birth,  and  at  that  Time  fuch  firft 
Son  cannot  be  fiid  to  be  a  Perfon  profefling  the  Po- 
pilh,  or  any  other  Religion;  but  ftill  he  muft  take 
Care  to  conform  in  1'ime,  {vi^)  before  Eighteen  and 
a  Half,  elie  he  forfeits  ;  but  this  Forfeiture  being  on- 
ly within  the  firft  Claufe,  it  is  but  a  Temporary  Dif- 
ability,  and  only  until  he  fhall  conform,  without  ex- 
tending to  bar  his  Heir. 

But  in  the  principal  Cafe,  the  Party,  at  the  Time 
when  the  Ellate  was  to  veft  in  her,  was  a  Perfon  pro- 
felling  the  Popifti  Religion,  and  therefore  within  the 
latter  Claufe,  and  perpetually  difabled  to  take  any  Thing 
by  Purchafe,  and  confequently  by  Devife  :  That  ftie 
was  a  Perfon  profefling  the  Popiili  Religion  is  plain, 
firft  by  her  chuling  to  be  married  in  the  Popilh  Man- 
ner, in  a  Pcpifh  Chapel,  and  more  particularly  by 
her  having  faid,  That  jooncr  than  jlje  would  he  a  Here- 
tick,  flje  would  be  torn  to  Pieces  by  xpild  Horfes. 

'Tls  very  true,  there  may  be  a  Difliculty  attending 
this  Opinion;  I  mean,  that  of  fixing  the  Boundary 
of  Time  when  a  Perfon  may  be  faid  to  profefs  the 
Popifti  Religion;  and  in  fuch  a  Cafe,  where  any  Doubt 
appears,  it  is  reafonable  that  the  Scale  fhould  fall  on 
the  Infant's  Side,  and  in  Favour  of  the  Party  who 
would  otherwife  fufter;    but,  in  the  prefent  Cafe,  by 

Reafon 
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Reafon  of  the  Inftances  already  mentioned,  the  De- 
fendant Frances  the  Grandaughter  plainly  appears  to 
have  been  aPerfon  protefling  the  Popifti  Religion,  when 
this  Eftate  was  to  have  vefted  in  her,  by  the  Death  of 
the  Teftatrix  ;  the  Confequence  of  which  is,  that  Ihe  is 
difabled  by  the  fecond  Claufe,  and  they  who  are  dif- 
abled  by  the  fecond  Claufe,  were  never  intended  to 
be  aided  by  the  firft ;  they  are  for  ever  difabled,  with- 
out a  Polhbility  of  retreiving  themfelves  by  any  Con- 
formity. 

Alfo  it  is  my  Opinion,  that  the  firft  Claufe  in  re- 
lation to  a  PapiiVs  taking  by  Defcent,  (which  is  in  no 
Sort  within  the  fecond  Claufe,)  does  extend  to  thofe 
who  take  by  Defcent,  tho'  they  be  paft  the  Age  of 
Eighteen  and  a  Half  at  the  Time  when  their  Title 
accrues,  fo  as  to  lay  them  under  a  temporary  Difabi- 
lity,  vi^.  until  they  conform. 

Then  as  to  equitable  Circumftances,  I  cannot  fee 
any  in  Favour  of  the  Grandaughter  ;  it  feems  plain, 
that  ftie,  being  the  Elder  of  the  two  Grandchildren, 
had  given  the  greater  Hopes  of  her  being  a  Papift, 
and,  for  that  Reafon,  was  preferred  to  her  Brother,  the 
Heir  of  the  Teftatrix,  which  was  an  Hardlhip  upon 
him,  as  it  was  an  Hardftiip  upon  an  Heir,  who  is  fa- 
voured in  all  Courts  both  of  Law  and  Equity  j  on  the 
contrary,  it  cannot  beaHardlhip,  that  the  Grandaughter 
ftiould  lofe  that  Eftate  which  was  plainly  given  her  as 
a  Reward  for  being  a  Papift,  when  ftie  is  turned  Prote- 
ftant ;  if  that  be  fo. 

I  own,  for  my  Part,  I  cannot  but  believe  there  was 
fome  private  Truft  lodged  in  the  Truftees,  that  the 
Grandfon  ftiould  have  the  Eftate,  if  he  were  a  Papift; 
alfo  fome  fecret  Terms,  on  this  Marriage  of  the  Gran- 
daughter with  Fllkin,  that  ftie  Ihould  enjoy  her  Reli- 
I  gion, 
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gion,  ilfc.  elfe  why  fo  much  Hafte  to  marry  a  Girl  of 
fifteen  to  one,  who,  having  no  Eftate,  could  make  no 
Settlement  upon  her  ?  Therefore  let  the  Bill  be  a- 
mended,  and  both  the  Truftees,  and  the  Defendant 
Filkin  the  Husband  lliall  anfwer  to  thefe  Matters. 

And  then  I  will  have  the  Ailiftance  of  the  Judges ; 
as  was  done  in  the  Cafe  of  Radcl/jf  and.  Roper;  for  tho' 
the  Eftate  in  Qiieftion  be  fmall,  yet  Cprobably)  it  is  a 
Contrivance  of  the  Papiits  to  bring  this  Point  to  a  De- 
termination, whicli  in  fome  Afpefts  may  feem  fa- 
vourable to  them,  and  has  not  yet  been  fettled. 

And  as  (I  prefume)  this  is  intended  to  be  carried 
elfewhere,  for  that  Realon,  let  it  appear  with  all  its 
Circumilanccs ;  and  in  regard  both  Sides  pretend  great 
Poverty,  and  this  Suit  may  be  chargeable,  let  each 
Party  have  40  /.  paid  by  the  Truftees  out  cf  the 
Profits  *. 


hj  verfus  Gilbert  &"  al\  ^^^^  '^• 

J^OGER  Pomeroy,  feifed  in  Fee  of   the  Capital  Mef-  p^'^^^-  '" 

fuage,  called  Sandridge,  and  Lands  in  DevonJJnre,  did 
by  Indenture  dated  29   May  \6<^i.  and  by  Fine,  pur-  Term  for 
fuant  to  his  Marriage-Articles,  fettle  the  PremilTes  in  "'''"? 
Qiieftion  to  the  Ule  of  himfelf  for  Life,  Remainder,  as  to  Portions,  if 
Part,  to  his  Wife  for  Life,  for  her  Jointure,  Remainder,  "  'J'/eda 

,  '  J  ^    '  .         '   particular 

as  to  the  whole,  to  thenrft,  i5^c.  Sons  of  the  Marriage,  Method  of 
in  Tail  Male,    Remainder  to  Truftees   for  120  Years,  pf,'^^'^^, 
for  railing  Portions  for  Daughters  of  the  Marriage,  on  implies  a 
Failure  of  Ilfue  Male,  Remainder  to  himfelf  in  Fee.       tharthey 

fliall  not  be  raifed  any  other  Way, 

Vol.  IL  E  The 

*  This  Cafe  came  on  afterwards,  {viz.  in  June  1725.)  to  be  heard 
upon  the  amended  Bill,  betbre  Lord  Chancellor  King.,  who  decreed  in 
f'avour  of  the  Defendant,  contrary  to  the  Opinionof  Lord  Mrtff/c.f/?^/^/. 


14  De  Term.  Pafch^,  1722. 


Ihe  Trull  of  the  Term  of  i  20  Years  for  Daugh- 
A  Truft-  ters  Portions  was,  that  the  Trullees  Ihould  raife  and 
raiTc  Por-  P^y  out  of  the  Rents  and  Profits  of  the  PremifTes,  as 
tioiis  out  of  ^y^w  5y  Leafes  for  one,  two,  or  three  Lives,  or  for  any 
and  Profits,  Number  of  Years  determinable  thereon,  or  for  twen- 
as  well  by    tv-one  Ycars  abfolutely,   at  the  old  Rent,  1500/.   for 

Leafina;  for       J  .  -'    ,  .  ,  ,  i       t^         i 

three  Lives  Daughters  Portions,  to  be  paid  to  the  only  Daughter 
°nc  vTaTs'  °^  ^^^^  Marriage,  if  but  one,  and  to  be  divided  amongft 
at  the  old     them,  if  more  than  one. 

Rent  ;  this 

extends  only  to  raife  the  Portions  by  annual  Profits  or  by  Leafing,  and  not  by  Mortgage  or 
Sale;  And  if  the  Truftee  in  fuch  Truft-Tenn,  mortgages  for  the  I'ortion,  the  Mortgage  is 
void,  when  the  Portion  might  have  been  railed  by  the  Profits. 

There  was  but  one  Child  by  the  Marriage  that  lived, 
and  that  was  a  Daughter,  called  Joan,  who  married 
Humphrey  Gilbert,  the  Defendant  Gilbert's  Father  ;  but 
the  Portion  was  not  paid  on  the  Marriage,  nor  railed 
till  after  the  Father's  Death. 

Roger  Pomeroy  the  Father,  who  had  made  tills  Mar- 
riage-Settlement, and  upon  which  he  had  referved  the 
Fee  to  himfelf,  having  no  Son,  and  having  a  Nephew 
of  his  Name,  {Hu_^b  Pomeroy), 

By  Indentures  of  Leafe  and  Releafe  dated  2  9th  and 
30th  of  May  1706.  fettled  the  Reverfion  in  Fee,  ex- 
pectant on  his  own  Death  without  liTue  Male,  and 
lubjed  to  the  Term  of  i  20  Years,  to  the  Ufe  of  Tru- 
ftees  for  ten  Years,  Remainder  to  his  Nephew  Hugh 
Pomerqy  for  Life,  Remainder  to  his  firft,  ^c.  Son  in 
I'all  Male,  Remainder  to  John  Gilbert,  Son  of  his 
Daughter  Joan,  for  Life,  Remainder  to  his  firft,  ^c. 
Son  in  Tail  Male,  Remainder  to  himfelf  in  Fee  ;  the 
Truft  of  the  ten  Years  Term  was,  that  in  cafe  his 
Son-in-Law  Gilbert  and  his  Wife  would  releafe  the 
1  500/.  Portion  fecured  by  the  120  Years  Term,  then 
the  Truftees  of  the  ten  Years  Term  fhould  ruife  1900/. 
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(vi^.)  I  500  /.  of  it  to  be  laid  out  in  a  Purchafe  of 
Land,  for  the  Benefit  of  the  Son-in-Law  and  Daugh- 
ter Joan,  and  400/.  Refidue  of  the  1900/,  to  be  paid 
to  his  Son-in-Law  himfelf. 

In  July  1708.  Roger  Pomcroy  the  Father  died  with- 
out Idlie  Male,  leaving  his  Grandion,  the  Defendant  yo/;« 
Gilbert,  his  Executor;  but  his  Daughter  'Joans  Portion 
had  not  been  yet  paid,  tho'  fhe  had  been  long  married- 

Upon  the  Death  of  Roger  Pomeroy  the  Father,  his 
Nephew-  Hugh  entered,  by  Virtue  of  his  Eftate  for  Life 
given  by  the  voluntary  Settlement,  fubjeft  to  the  120 
Years  Term  for  Daughters  Portions,  but  for  four  Years 
afterwards  the  Daughter's  Portion  was  unpaid,  and 
the  faid  Hugh  .Pomeroy  all  the  while  in  Pofleilion. 

In  17  I  2.  Application  was  made  by  the  Family  to 
the  Plaintiff's  Father,  to  advance  the  i  500  /.  being 
the  Daughter  Joans  Portion,  on  the  Affignment  of  the 
Truil-l'erm  for  1 20  Years,  created  for  the  railing 
thereof,  who,  being  advifed  this  was  a  good  Title,  be- 
ing an  abfolute  Term,  advanced  the  Money  to  the  De- 
fendant's own  Father  for  his  Mother's  Portion. 

Accordingly  by  Indenture  the  8  May  17  i  2.  the  De- 
fendant's Father  Humprey  Gilbert^  and  his  Mother  Joarty 
to  whom  the  Portion  was  due,  and  who  had  taken  Ad- 
miniftration  to  the  furviving  Truftee  of  the  i  20  Years 
Term,  and  the  Kemainder-man  Hugh  Pomeroy  the  Ne- 
phew, join  in  ailigning  the  i  20  Years  Term,  to  the 
Plaintiff's  Father  Jonathan  Ivy. 

O^ober  17  i  5.  Hugh  Pomeroy  the  Nephew,  who  had 
the  Remainder  for  Life,  fubje£l  to  the  1 20  Years 
Term  for  railing  Daughter's  Portions,  died  without 
liFue   Male,    having   injoyed   the  Premiffes   from   the 

Death 
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Death  of  his  Uncle  Ro^er  Pomeroy  to  his  own  Death, 
and  left  Daniel  Pomeroy  his  Executor,  but  left  no  Afiets. 

Upon  the  Death  of  Hugh  Pomeroy  the  Nephew,  the 
Defendant  John  Gilbert  entered  and  took  the  Profits ; 
and  upon  the  Plaintiff  the  Mortgagee's  bringing  a  Bill 
of  Foreclofure,  the  QiiefHon  was,  whether  by  the 
Words  of  this  Truil:,  the  Portion  could  be  raifed  by 
Mortgage,  oj:  any  other  Way,  than  by  annual  Profits 
or  Leafing  ? 

Obje£led  for  the  Plaintiff,  ifi.  That  here  was  an 
honeit  Mortgagee,  and  the  Term  of  i  20  Years  a  fub- 
iifHng  Term  in  Law ;  that  the  Defendants  claimed 
under  a  voluntary  Settlement ;  and  the  Power  to  raife 
the  Portion  being  by  Rents,  Iflues  and  Profits,  the  Word 
[Profits]  when  not  exprefly  called  annual  Profits  had 
been  frequently  underftood  to  fignify  any  Profits  that 
the  Land  would  yield,  either  by  Leafing,  Selling  or 
Mortgaging. 

I'hat  the  Words  [as  well  by  Leafing,  isfcJ]  were  only 
additional,  and  not  reftrl£live ;  and  if  the  Portion  were 
to  be  raifed  only  by  leafing,  then  it  could  not  be  raifed 
by  annual  Rents  until  Leafing;  that  to  fay,  all  the 
Profits  fliould  be  applied  to  the  Portion,  during  the 
Life  of  Hugh  Pomeroy,  who  was  the  Remainder-man 
for  Life,  would  be  a  great  and  undefigned  Hardfhip 
upon  Hugh  Pomeroy,  by  defeating  him  of  the  whole  Be- 
nefit of  his  Effate  for  Life  ;  it  would  be  to  ftarve  the 
Tenant  for  Life,  and  this  for  the  Benefit  of  a  remote 
Remainder-man,  who  was  to  have  nothing,  until  after 
the  Death  of  the  Tenant  for  Life  without  Iffue  Male ; 
which  was  a  Conftruflion  againft  all  Rules  of  Equity. 

As  if  one  were  to  devlfe  Lands  for   the  Payment 

of  Debts,  and  afterwards  to  J.  for  Life,  Remaincier  to 

I  J5.  in 
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B.  in  Fee  ;  here,  tho'  ^.'s  Eftate  would  be  only  after 
Debts  paid,  yet  Ihould  he  not  bear  the  whole  Burden 
of  the  Debts  ;  in  regard,  this  would  intirely  defeat 
the  Devife  as  to  him,  which  would  be  to  dellroy  Part 
of  the  Will. 

But  efpecially  it  would  be  harder  in  this  Cafe,  con- 
lidering  Roger  Pomeroys  chief  Regard  feemed  to  have 
been  for  his  Kininian  Hugh  Pomeroy,  who  was  both  oi 
his  Name  and  Blood,  and  who  might  well  be  thought 
to  have  been  named  by  him  firft  in  the  Will,  with 
an  Intention  of  preferring  him  to  the  Perlons  to 
whom  the  fubfequent  Limitations  were  made ;  and 
as  this  would  be  an  Hardlhip  on  the  Tenant  for 
Life,  to  pay  it  out  of  the  Profits,  fo,  on  the  o- 
ther  Hand,  it  would  be  prejudicial  to  the  Daughter 
to  receive  that  Portion  by  Dribblets,  which  ought  to 
be  advanced  at  once,  and  in  a  Grofs  Sum,  on  her 
Marriage. 

idly,  It  was  obferved,  that  a  Child  claiming  a  Portion, 
was  favoured  in  Equity,  even  as  much  almoil  as  a  Cre- 
ditor ;  nay,  that  here  the  Daughter  was  actually  a 
Purchafer  of  her  Portion,  it  being  in  Confideration  of 
a  jMarriage,  and  the  Mother's  Portion ;  and  therefore, 
if  the  Words  would  any  ways  bear  it,  the  Court  fhoul4 
affift  it  with  the  moff  favourable  Conftru£lion  ;  con- 
fequently,  as  the  Word  [Profits]  would  extend  to  a 
Mortgage,  it  Ihould  be  taken  in  that  Senfe ;  and  the 
rather,  where  the  next  Limitation  in  the  Settlement, 
to  the  Term  for  iecuring  the  Portion,  was  a  Remain- 
der in  Fee  to  the  Heirs  at  Law  of  Roger  Pomeroy  who 
made  the  Settlement;  and  if  on  the  Death  of  Roger 
Pomeroy,  the  Heir  had  entered  and  taken  the  Profits, 
thele  Profits  fo  taken  by  the  Heir  at  Law,  would  never 
have  gone  in  Difcharge  of  the  Portion ;  that  if  the  Heir 

Vol.  II.  F  at 
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at  Law  could  never  have  defended  himfelf  againft  the 
Daughter,  to  whom  the  Portion  was  due,  lb  neither 
could  the  Perfons  under  the  fccond  Settlement ;  foraf- 
much  as  they  claimed  under  the  Limitation  to  the 
Heir  at  Law. 

■^dly,  It  was  infifted,  that  the  Senfe  was  imperfecl: 
(7;/^.)  The  Trurt  of  the  Term  of  i  20  Years,  was  to 
raile  the  Portion  out  of  the  Rents,  Ifl'ues  and  Profits, 
as  well  by  leafing  the  PremilTes  for  one,  two,  or  three 
Lives,  or  for  any  Number  of  Years,  determinable  on 
one,  two,  or  three  Lives,  or  for  twenty-one  Years  ab- 
folutely,  reierving  the  ancient  Rent ;  fo  that  there  was 
nothing  to  anfwer  thefe  Words  [as  well]  no  Correlative. 

Now  the  Words  underftood,  might  be,  to  raife  the  Por- 
tions by  Rents  and  Profits,  as  well  [as]  by  Leafing,  and 
the  Words  [as  well  as  by  Leafing]  being  ufually  inferted 
in  Cafes  of  Weftern  Eftates,  where  Fines  are  commonly 
raifed  by  Leafing,  the  fame  might  here  have  been 
ufed  in  majorcm  cmtelam,  fo  impower  the  Trultees  to 
make  Leafes,  notwithftanding  that  the  general  Word 
via^.  [Profits]  included  that  Power ;  and  it  was  com- 
mon to  fay,  in  thofe  Kind  of  Settlements,  In  'I'ruft  to 
raife  the  Portion  by  Rents,  Iflues,  and  Profits,  or  by 
Sale,  Leafe  or  Mortgage,  tho'  all  this  had  been  before 
implied  by  the  Word  [Profits]. 

Lafily,  It  was  reprefented  as  very  hard  for  a  Court 
of  Equity  to  decree  the  Lofs  of  an  honelt  Debt,  in  a 
Cafe  where  luch  Debt  would  be  fafe  at  Law,  and  to 
put  the  Mortgagee  to  follow  the  Perfonal  Aflets  of 
Hu^b  Pomerqy  the  Remainder-man,  for  the  Payment 
of  his  Debts  ;  efpecially  when  the  Executor  of  Hugh, 
who  was  made  a  Party  to  the  Suit,  has  denied  Aifets; 
and  as  to  the  fubfequent  Settlement,  this  could  not 
I  alter 
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alter   or  prejudice  the  former  Securit)^,  made  by  the 
firft  Settlement  for  the  Portion. 

Lord  Chancellor :  It  will  be  very  material  to  know 
the  yearly  Value  of  the  Premises  charged  with  this 
Portion,  in  Order  to  fee  within  what  Time  the  Portion 
could  be  raifed ;  tho'  It  feems  as  if,  the  fecond  Settle- 
ment made  by  Ro^er  Pomeroy,  having  created  a  Term 
of  ten  Years  only  of  the  Premifies  for  fecuring  i  900  A 
the  Parties  thought  that  the  fame  would,  in  a  reafon- 
able  Time,  be  a  proper  Fund  or  Security  for  the  Rai- 
ling of  this  lefler  Portion  of  i  500  /. 

I  take  it  to  be  a  Rule,  that  where  a  Truft  of  a 
Term  for  railing  Portions  for  Daughters,  does  dire6l  a 
particular  Method  for  railing  them,  it  implies  a  Ne- 
gative, that  they  fhall  not  be  raifed  any  other  Way ; 
and  when  the  Truft  of  the  Term,  in  the  prefent  Cafe, 
is  to  raife  the  Portion,  by  leafing  for  one,  two,  or  three 
Lives,  or  for  any  Term  of  Years,  determinable  upon 
one,  two,  or  three  Lives,  or  for  twenty-one  Years  ab- 
folutely,  it  Ihall  not  be  raifed  by  any  other  Way;  and 
it  is  confiderable,  that  even  by  this  Way,  (-y/^.j  of 
Leafing,  it  could  not  be  raifed,  but  by  making  fuch 
Leafes  upon  which  the  old  Rent  was  referved. 

The  natural  Meaning  of  raifing  a  Portion  by  Rents,  The  natural 
llTues,  and  Profits,  is  by  the  yearly  Profits ;  but,  to  leaning  of 
prevent  an  Inconvenience,  the  Word  [Profits]  has,  in  ^Pro/its7san- 
fome  (a)  particular  Inftances,  been  extended  to  any  """/  ^'"Z''* 
Profits,  which  the  Land  will  yield,  either  by  Sale  or  cemtyrin^' 
Alortgage  ;  but  where  there  are  fubfequent  Words  to  l""?!^  *^^'^*' 
explain  and  reftrain  it,  as  by  Leafing,  I  have  not  heard  conftruedto 
of  any  Cafe,  which  has  fald,  that  any  other  Method  an''*  p'ioh^ts 
ihall  be  made  Uie  of  for   the  raifing  of  it.  that  can  be 

made  by  Sale 
or  Mortgage.  (a)  Vide  the  Cafe  of.  TraforJ  veifus  Jjhtaii,  Vol.  I, 

It 
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It  is  as  much  the  Intent  of  the  Settlement,  to  con- 
fine the  Manner  of  railing  this  Portion  to  Leafing,  a.s 
to  fecure  any  Portion  at  all ;  and  confequently  it 
would  be  a  plain  Breach  of  Truft,  to  raife  it  any  other 

Way. 

And  at  the  Time  of  making  this  Settlement,  (which 
was  in  1^57.)  I  do  not  think  that  the  Word  [Profits] 
was  extended  to  fignify  the  Profits  which  might  be 
made  of  Land  by  Sale  or  Mortgage. 

(a)  See  for  Here  is  no  Time  appointed  for  the  raifing  of  this 
Cafe'of  fL-  Po^J^ion ;  and  therefore  the  Portion  in  this  Cafe  is  due, 
lyn  verfus  whctt  the  (a)  Profits  can  raife  it ;  and  it  carries  no  Inte- 
£Wj«,poft.  j,gj^  ,  jjj^jj.  ^y]^^^  thg  Sum  of  I  500/.  is,  or  might  have 

plnlonlsto  ^^^^  raifed  by  the  Profits,  then  it  becomes  due,  and 
be  raifed  by  the  Land  is  difcharged,  as  having  born  its  Burden. 

annual  Pro- 
fits or  Fines,  if  no  Time  be  appointed,  the  Portion  is  not  due,  till  fuch  Time  as  it  might  be 
l"o  raifed. 

The  Profits  received  by  Hugh  Pomeroy,  are  as  received 
by  the  Mortgagee  hjy,  becaufe  it  is  faid  in  the  laft 
Claufe  in  the  Mortgage-Deed,  that  it  fhould  be  lawful 
for  Hugh  Pomeroy  to  take  the  Profits  without  Account, 
until  Default  of  Payment ;  fo  that  he,  by  this  Claufe, 
is  Tenant  at  Will  to  the  Mortgagee,  which  makes  it 
to  be  the  fame  Thing,  as  if  the  Mortgagee  had  let  it 
to  any  other  Perfon  ;  therefore  this  Mortgage  made  to 
the  Plaintiff  is  not  purfuant  to  the  Truft,  and  fo  much 
C)f  the  Profits,  as  have  been  received,  mull  go  towards 
the  Payment  and  Sinking  of  the  Portion  ;  only  here 
having  been  a  Power  of  Leafing,  and  the  Intention 
having  been  to  charge   the  Land  as  far  as  may  be. 

Let  the  Mafter  fee,  how  far  the  Land  might  have  been 

charged  by  Leafing,  and  whether  any  Lives  were  va- 

I  cant, 
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cant,  and  referve  the  Confideration,  how  far  the  Eftate 
fhall  be  chargeable  thereby  ;  and  let  the  Reprefenta- 
tive  of  Hugh  Pomeroy  pay  the  Mortgage-Money  and 
Intereft,  as  far  as  the  Allets  will  extend. 

This  Decree  was  afterwards  affirmed  In  the  Houfe  Feb.  172^, 
of  Lords,   tho'  thought  a  very  hard  Cafe. 


Harvey  verfiis  Harvey.  cife^. 

At  theRolh. 

ONE  felfed  of  a  real  EUlate,  and  poireCed  of  a  per-  a  Father 
fonal  Ellate,    and  having   leveral  Children,    de-  ^'^'^^  ^  ^  e- 

...  ,  ,  p         1    r^/i  1  •        1  1    n  g^cy  to  an 

viles  all  his  real  and  pcrlonal  Eltate  to  his  eldett  Son,  infant  pay- 
charein"    the    fame   with    1000/.    a-piece  to    all    his '''''^^"^^"" 
younger  Children,   payable  at  their  reipective  Ages  or  what  Cafe, 
twenty-one,  but  in  the  Will  no  Notice  is  taken  of  Main-  JJanner'^hr 
tenance   for  the  younger  Children  in  the  mean  Time.  Court  wiii 

allow  Main- 
tenance to  the  Infant  out  of  the  Legacy,  before  it  is  due. 


The  younger  Children  bring  their  Bill,  in  order  to  reco- 
ver Intereft,  or  fome  Maintenance  during  their  Infancy. 

Upon  which,  the  Mafter  of  the  Rolls,  having  ta- 
ken Time  to  confider  of  the  Cale,  and  having  been 
alfo  attended  with  Precedents,  decreed,  that  the  younger 
Children  Ihould  recover  Maintenance. 

His  Honour  obferved,  that  thefe  being  vefted  Le- 
gacies, and  no  Devife  over,  It  would  be  extream  Hard 
that  the  Children  Ihould  ftarve,  when  intitled  to  fo 
confiderable  Legacies,  for  the  Sake  of  their  Executors 
or  Admlniftrators,  who,  in  cafe  of  their  Deaths,  would 
have  the  faid  Legacies* 

That   in  this  Cafe,    the  Court  would  do  what,  in 

corrimon  Prefumption,  the  Father,  if  living,  would,  na}". 

Vol.  II.  G  ought 
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ought  to  have  done,  which  was,  to  provide  Neceflaries 
for  his  Children. 

That  a  Court  of  Equity  would   make  hard  Shifts 
for  the  Provilion  of  Children  :  As  where  younger  Chil- 
dren were  left  deftitute,    and  the  eldeft  an  Infant,.  E- 
(»)  Vide     quity  would  make  fuch  a  liberal  (a)  Allowance  to  the 
pont'x'erful'  Guardiau  of  the  Eldeft,   as  that  he  might  thereout  be 
Lord cheyne.  enabled  to  maintain  all  the  Children;  and  for  the  (ame 
Reafon,   the  Court  would  likewife  take  a  Latitude  in 
this  Cafe  ;  that  lince  Intereft  was  pretty  much  in  the 
Breaft  of  the  Couir,  tho'   the  Will  were  iilent  with 
Regard  to  that,    yet  it  ihould  be  prefumed  that  the 
Father  who  gave  thefe  Legacies,  intended  they  Ihould 
carry  Intereft,  if  the  Eftate  would  bear  it ,    for  every 
one  muft  fuppofe  it  to  have  been  the  Intention  of  the 
Father,  that  his  Children  fhould  not  want  Bread  du- 
ring their  Infancy. 

Nay,  that  for  this  Reafon  it  had  been  held,  that 
tho'  a  Legacy  were  devifed  over  in  cafe  of  the  Le- 
gatee's dying  before  twenty-one,  yet  the  Infant  Le- 
gatee ought  to  have  Intereft  allowed  him  during  his 
Infancy,  in  order  for  his  Maintenance,  with  this  Diffe- 
rence only,  that  where  the  Eftate  has  appeared  to  be 
Imall,  the  Court,  in  whofe  Difcretion  it  always  lies 
to  determine  the  ^iantiim  of  Intereft,  has  ordered  the 
lower  Intereft. 

The  Court  cited  i  Chan.  Rep.  ?^vo  26^.  Clyde  verfus 
Mright.,  1  Chan.  Cafes  60.  Rennejey  verfus  Parrot,  i  Chan. 
Cafes  249.  Leech  verfus  Leech;  where  a  Diftindlion  was 
taken  between  a  vefted  Legacy,  and  a  Legacy  devifed 
over,  (vi\.)  in  the  former  Cafe,  to  allow  a  Maintenance 
tho'  the  Legacy  was  not  payable,  but  to  give  no 
Maintenance  where  the  Legacy  was  devifed  over  ;  and 
his  Honour  faid,  that  of  late  it  had  been  the  Praftice 
I  to 
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Cafe  6. 
Jt  the  Rolls. 


to  allow  Maintenance  even  in  Cafe  of  Legacies  that 
were  not  vefted;  alfo  he  cited  2  Vent.  346.  Browne  ver- 
fus  Tynte,  (tho'  the  Name  does  not  there  appear,)  a 
ftrong  Cafe  of  Intercll  being  allowed  for  an  Infant's 
Legacy,  before  the  fame  became  payable. 

But  it  feems,  that  if  one  not  a  Parent,  gives  a  Le- 
gacy to  an  Infant,  payable  at  twenty-one,  without  any 
Devife  over,  and  the  Inf.-int  has  nothing  elle  to  fub- 
^ft  on,  the  Court  Will  order  Part  of  this  Legacy,  in 
order  to  provide  Bread  for  the  Infant,  to  be  paid  pre- 
fentlv,  allowing  Intereft  for  the  fame  to  the  Perfoii 
paying  it,  out  of  the  remaining  Principal  j  tho'  this  is 
done  very  Iparingly. 

Attorney  General  verfus  Robins. 

/^NE  Robins  a  Clergyman,  having  fome  perfonal  E-  ^-,"^^3  ^^,,^^'111 
^-^  ftate,    and   about  40c  /.  of  it  in  South-Sea  Stock,  Legacies, 
which  at  the  Time  of  the  making  of  his  Will,  {vi^.  in  ^^rdsTii  the 
Inline  1720.)  was  valued  at  about  1000/.  per  Cent,  made  f^imeWiii, 

•J  '  ''  .  \  •     r-\  apprthend- 

his  Will,  and  thereby  gave  60  I.  a-piece  to  his  Executors,  i„a  that 
for  their  Care  and  Pains,  and  ^  /.  a-piece  to  the  Poor  ^'^"^  7'"  ^^ 

J  r   _  a  Surplus, 

of  three  feveral  Parilhes,    and  5  /.  a-piece    to  his  Ser-  therefore 
vants,  befides  feveral  other  Charities;  and  at  the  latter  f^^Tacielf" 
End  of  his  Will  faid,  that  he  apprehended  there  would  theLegacies 
be  a  confide rable  Surplus  of  his  perlonal  Eftate  beycmd  J^gr  part"^of 
what  he  had  before  given  away  in  Legacies,  for  which  the  wiii 
Kealon  he  gave  leverai  rurtner  l^egacies.  Preference 

in  Cafe  of  a  Deficiency. 

After  this,    the  Tellator  made  a  Codicil,  whereby  %;;;^'^^^ 
he  gave  feveral  other  Legacies,    amounting  in  all  to  a  Codicil, 
160/.   and  then  provided  in  his  Codicil,  that  in  Cale  LciiaaeTby 
there  ihould  be  any  Deficiency,  then  200/.  which  the  ^oih-,  on  a 
Teftator  had  given  by  his  W' ill  for  re-building  a  Chapel  thev  fhaiiaii 


for  St.    Johns  College  in   Cambridge,    lliould    not    take  come  into 


Fifca, 
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EfFc£l,  faving  only,  that  as  much  as  fhoiild  be  thought 
neceflary  for  that  Purpofe,  ftiould  be  laid  out  in  Beau- 
tifying the  old  Chapel  there,  and  foon  afterwards  the 
Teftator  died. 

There  happened  to  be  a  great  Deficiency,  by  Reafon 
of  the  Fail  of  the  Value  oi  South-Sea  Stock,  which 
the  Teltator  had  computed  at  icoo/.  per  Cent. 

Upon  which,  it  was  decreed  by  the  Mailer  of  the 
Rolls,  that  the  Legacies  given  at  the  latter  End  of  the 
Will  being  upon  a  Prefumption  that  there  would  be 
a  Surplus,  and  there  happening  to  be  no  Surplus,  the 
former  Legacies  in  the  Will  Ihould  have  a  Preference, 
and  thofe  Legacies  given  in  the  latter  End  of  the  Will 
fhould  be  loft. 

However,  as  to  the  Legacies  given  by  the  Codicil, 
it  was  objefted,  that  a  Codicil  was  as  a  latter  Will, 
which  fliould  prevail  over  a  former,  and  therefore 
the  Legacies  in  the  Codicil  ought  to  be  preferred  to 
the  Legacies  in  the  Will. 

Sed  per  Cur:  The  Codicil  muft  be  taken  as  Part  of 
the  Will,  fo  that  if  there  be  a  Deficiency  to  pay  both 
all  the  Legacies  in  the  Will,  and  likewife  thofe  in  the 
Codicil,  conftant  Experience  lliews,  that  there  fhall 
be  an  Abatement  in  Proportion ;  but  here,  when  the 
Teftator  in  the  latter  End  of  his  Will  faid,  that  in 
regard  he  apprehended  there  was  a  confiderable  Sur- 
plus, therefore  he  gave  additional  Legacies,  the  fame 
Apprehenlion  of  a  Surplus  muft  be  intended  to  conti- 
nue in  the  Teftator  at  the  Time  of  his  making  his 
Codicil,  and  the  Legacies  in  the  Codicil  ftiould  take 
Place  only  out  of  the  fuppofed  Surplus,  were  it  not 
for  the  latter  Part  of  the  Codicil,  {vi^)  That  the  Le- 
gacies in  the  Codicil  ftiould  be  paid  out  of  the  200  /. 


given 
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given  for  the  Rebuilding  of  the  Chapel,  and  out  of 
the  Remainder  of  what  might  be  thought  necefTary  to 
be  laid  out  in  beautifying  the  old  Chapel. 

Alfo,  tho'  'twas  objected,  that  the  Charity-Legacies  ^^^^!^  °^  =" 
fhould  be  preferred  to  the  other  Legacies,  yet  it  was  Charity-Le- 
decreed,  and  fald  to  have  been  formerly  fo  ruled  (a),  fJ*^o?h'ei^^'^ 
That  Charity-Legacies,  being  but  Legacies,  muft,  on  ftaii  abate  in 
a  Deficiency,  abate  in  Proportion,  notwithftanding  butXee"' 
that  by  the  Civil  Law,  Charity-Legacies  have  the  Pounds  to 
Preference  to  all  others.  the  p^t^, 

fhall  be  ta- 
ken as  Part  of  Funerals,  and  fo  no  Abatement.  (a)  Ante  Vol.  I.  Tate  verfus  Au/Iin, 
Majiers  verfus  Majlers,   and  Attorney  General  verfus  Hudfon. 

With  Refpeft  to  the  3  /.  given  to  the  Poor  of  three 
feveral  Parilhes,  thefe  the  Court  looked  upon  as  Part 
of  the  Funeral,  and  as  Doles  at  the  Funeral ;  and 
therefore  held,  that  no  Abatement  ought  to  be  made 
out  of  them. 

But  as  to  the  5  /.  a-piece  given  to  the  Servants, 
tho'  thefe  had  been  paid  by  the  Executors,  who  de- 
fired  an  Allowance  on  Account  thereof,  yet  the  Mafter 
of  the  Rolls  faid,  he  could  not  break  into  the  Rule, 
for  then  there  would  be  no  knowing  where  to  flop  ; 
wherefore  thefe  Legacies  were  to  abate  in  Proportion. 

Liijlly,  It  was  urged,  that  the  60  I.  a-piece  given  to  60  /.  Len- 
the  Executors  being  faid  to  be  for  their  Care  and  Pains,  H^io^'^^^' 
the  fame  became  a   Debt:   And  the  Executors,  virtute  Careand 
officii,  being  intitled  to  a  Preference,  might  pay  fuch  0X0^3 

their  own  Debt    firlL  ^  Deficiency, 

(hall  abate  in 
Proportion. 

Sed  per  Cur:    The  Executors,    if  they  pleafe,    may 
renounce  ;  and  the  Legacies  to  them  are  but  Legacies, 
and  fhall  abate  in  Proportion  (^):  It  cannot  be  a  Debt,  {b)  Vide 
in  Regard  that  can  never  be  a  Debt  to  the  Executors,  ^'"^'^i^'^^ver- 
that  was  not  io  to  the  Teltator.  2Vern.434. 

Vol.  II.  H  DE 


- i>- 


z6 


D  E 


Term.  S.  Trinitatis, 


1722. 


Caft7-  Maxvjell  verfus  Wettenhall. 

Lord  Mac- 


clesfield. 


I 


N  this  Cafe  the  following  Points  were  refolved: 


frnm'what  ^fl->  if  ^'^^  gj^'^s  a  Lcgacy  charged  upon  Land  which 
Time  a  Le-  yields  Rcnts  and  Profits,  and  there  is  no  Time  of  Pay* 

gacy  (hall       ■'  .  ,     .  ,         --t-ii        1        ^  n     11 

carry  intc-  Hient  mentioned  in  the  WiJI,  the  Legacy  Ihall  carry 
reft.    If  a    intercft  from  the  Teftator's  Death,    becaufe  the  Land 

Legacy  be  re  • 

given  out  of  yicMs  Proht  from  that  Time. 

Land,  it  car- 
ries Intereft  from  tf  e  Death  of  the  Teftator,  becaufe  Land  yields  Profits. 

If  out  of  _  ^ 

perfonai  E-  idly,  But  If  a  Lcgacy  be  given  out  of  a  Perfonal 
intereft^from  Eftate,  and  no  Time  of  Payment  mentioned  in  the 
a  Year  after  Will,  this  Lcgacy  lliall  carry  Intereft  only  from  the 
Death  r  but  End  of  the  Year,  after  the  Death  of  the  Teftator ;  and 
it  a  Time  of  i^qyq]  Chancellor,  upon  a  Debate  from  what  Time  In- 
mentioned,  tctelt  Ihould  commcncc,  laid,  That  he  took  this  to  be 
then  Intereft  f^^  fettled  Dlftcrence. 

from  that 
Time. 

If  a  Legacy  S'^^'j  ^^  ^  Legacy  be  given  charged  upon  a  dry  Re- 
be  given  on-  verfion,  here  it  Ihall  carry  Intereft  only  from  a  Ymt 

ly  out  of  a  •'  •' 

Kcvtrfionor  Remainder,  it  QnW  not  yield  Intereft  but  from  thft  End  of  the  Ycv. 

^  after 


■—i«»-wiiw^i-'-i.'->..i.ji.miJugM 
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after  the  Death  of  the  Teftator,  a  Year  being  a  conve- 
nient Time  for  a  Sale. 

4?/;/v,  If  a  Legacy  be  given  out  of  a  Perfonal  Eftate,  jf  o^j  ^f  ^ 

confiiling  of  Mortgages  carrying  Intereft",  or  of  Stocks  Perfonal  e- 

yielding  Profits    half-yearly,    it    feems,    in  this  Cafe,  fifting'^of' 

the  Legacy  fliall  carry  Intereft  from  the  Death  of  the  Mortgages, 

1  eltatOr.  carrying 

Intereft, 
then  it  (hall  carry  Intereft  from   the  Death  of  the  Teftator. 

5f/;/v,  If  a  Legacy  be  brought  into  Court,    and  the  Jf  a  Legacy 
Legatee  has  Notice  of  it,  fo  that  it  is  his  Fault  not  to  into  Court, 
pray  to  have  the  Money,  or  that  the  Money  fhould  be  ^f  ^^Jf  ^" 
put  out,  the  Legatee,  in  fuch  Cafe,  fhall  lofe  the   In-  tereft  while 
tereft  from  the   Time  the    Money   was  brought  into  ^''^  ^^^^Y 

J  O  *  remains  in 

Court;  but  if  the  Money  was  put  out,  the  Legatee  Court;  but 
ihall  have  the  Intereft,  which  the  Money  put  out  by  !sty  di'f^ 
the  Court,  did  yield.  Coun  placed 

out  at  Inte- 
reft, Legatee  to  have  fuch  Intereft, 

Sthly^  A  Legatee  or  Creditor  coming   in  before  the  Legatee  or 
Mafter,  and  not  party   to  the  Caufe,    lliall  have  his  coming  in 
Cofts  ;  for  it  was  in  his  Power  to  have  brought  a  Bill  JgrTr  h^^" 
for  his  Legacy,  or  Debt,    which  would  have  put  the  Legacy  or 
Eftate  to  further  Charge.  h^ve'ht''^ 

Cofts. 

7if/;/y,  Lord  Chancellor  faid,   that  'twas   the  daily  jf  ^^^  ^^ 
Pra6lice,  if  a  Man  devifed  his  Lands  for  the  Payment  "^'"  charge 
of  his  Debts,  this  Devife  makes  the  Land  as   a  Secu-  with  the 
rity  or  Mortgage,  for  all  the  Teftator's  Debts,  3s  well  J'.''-^'^T  "'^ 
thofe  by  fimple  Contrail,  as  otherwife,  and  the  fimple  this  is  like' a 
Contraft  Debts  fhall  carry  (a)  Intereft,  as  the  Land,  1^°"-^^? 

I  •   1     •        1  1  •    1  1  1  r  forhisDebts, 

which  is  the  Fund,  yields  annual  Profits,  and  wiii 

make  the 
fimple  Contrad  Debts  carry  Intereft.  {a)  VoJ.  I.  Carr  verfus  La(ly  Burlington. 

Gore 
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Cafe  8.  Gore  verfus  Gore.     B.  R. 

(^^rgument  for  Edward  Gore  the  Plaintijf. ) 

J.  feifed  in  '  I  '  HIS  Cafe  came  on  before  Lord  Chancellor  Mac- 
\TnsB  a^d  clcsfeld,  who  dire£led   it  to   be  referred   to   the 

c.  both  un-  Judges  of  the  King's  Bench  for  their  Opinion. 

married,  and 

devifes  his  Lands  to  Truftees  for  500  Years,  in  Truft  to  pay  50/.  per  Annum  to  his  eldefl: 
Son  B.  for  Life,  with  Power  of  Diftrefs,  and  on  feveral  other  Trufts,  ('fome  of  which  are 
remotej  Remainder  to  the  firfl,  and  every  other  Son  of  B.  in  Tail,  Remainder  to  C.  the  fe- 
cond  Son  for  Life,  Remainder  to  his  firft,  fs'f.  Son  in  Tail,  Remainder  over.  By  the  better 
Opinion,  this  a  good  executory  Dcvife  to  the  firft  Son  of  5. 

The  Teftator  William  Gore  had  feveral  Sons,  Thomas 
and  Edward  Gore,  iffc.  and  feveral  Daughters ;  and 
being  feifed  in  Fee  of  diverfe  Manors  and  Lands,  did, 
by  his  Will  dated  14th  July  1718.  devife  thefe  Lands, 
iffc.  to  Truftees  for  500  Years,  and  after  the  Deter- 
mination of  that  Term,  to  the  firft  Son  of  his  eldeft 
Son  Thomas  (who  was  then  a  Bachelor)  to  be  be- 
gotten in  Tail  Male,  and  fo  to  every  other  Son  of 
the  Body  of  Thomas  to  be  begotten  in  Tail  Alale 
fucceliively  ; 

Remainder  to  the  Teftaror's  fecond  Son  Edward  for 
Life,  Remainder  to  his  firft,  iffc.  Son  in  Tail  Male 
fucceflively,    with  diverfe  Remainders  over. 

The  Truft  of  the  Term  of  500  Years  was,  to  pay 
the  Teftaror's  Debts  and  Legacies,  which  were  con- 
fiderable,  and  likewife  to  pay  50  /.  per  Annum  An- 
nuity to  the  Teftator's  eldeft  Son  for  his  Life,  with  a 
Power  for  his  faid  eldeft  Son  to  diftrain  for  the  fame, 
if  in  Arrear,  with  a  Pouter  tt)  the  Teftator's  younger 
Son  Edward  to  charge  the  Premiftes  with  1000/.  a- 
piece  for  his  younger  Sons  or  Daughters,  payable  at 
twenty-one,  and  with  a  Maintenance  for  them  in  the 
mean  Time,  not  exceeding  the  Intereft  of  their  Por- 
i  tions ; 
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tions;  the  Truftees  to  raife  fiich  Portions,  and  Main- 
tenance out  of  the  Term  for  5C0  Years,  and  when 
all  the  Trufts  of  the  Term  were  performed,  then  the 
Term  to  attend  the  Inheritance. 

Alfo  the  Teftator  declared,  that  the  Reafon  why  he 
gave  his  eldeft  Son  Thomas  no  more  than  50/.  per  Art' 
niim,  was,  becaufe  his  faid  eldeft  Son  had  ftood  him 
in  a  great  deal  of  Money,  and  was  to  have  400  /.  per 
Annum  in  Lands  in  WiltjJAre^  immediately  after  his  [the 
Teftator's]   Death. 

In  the  February  following  the  Teftator  died,  leaving 
his  eldeft  Son  Thomas  then  a  Bachelor,  who  afterwards 
married,  and  had  a  Son. 

The  firft  Qiieftlon  was,  whether  the  Devife  to  the 
firft  Son  of  Thomas  (the  Teftator's  eldeft  Son)  was  good? 

idly,  In  whom  the  Freehold  of  the  Premlfles  did 
veft  at  the  Death  of  the  Teftator  ? 

And  I  argued  before  the  Judges,  in  Behalf  of  the 
younger  Son  Edward  Gore. 

As  to  the  Points  in  Qtieftion,  the  Cafe  may  be  put 
in  very  few  Words,  and  is  but  this  : 

The  Teftator  William  Gore,  feifed  in  Fee  of  the  Pre- 
miftes  in  Queftlon,  devifes  them  to  Truftees  and  their 
Heirs,  to  the  Ufe  of  the  faid  Truftees  for  500  Years, 
upon  feveral  Trufts  yet  fubfifting,  and  likely  long  to 
continue,  and  from  and  after  the  Determination  of 
that  Eftate,  then  to  the  Ufe  of  the  firft  and  every  other 
Son  to  be  begotten  of  the  Body  of  the  Teftator's  eldeft 
Son  Thomas  Gore,  in  Tail  Male  tucceilively,  Remainder 
to  the  Ufe  of  the  Teftator's  fecond   Son  Edward  Gore 

Vol.  II.  I  for 
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for  his  Life,  with  Remainders  over.  The  Teftator 
dies,  and  at  his  Death,  his  eldeft  Son  Thomas  had  no 
Son,  but  afterwards  the  Teftator's  eldeft  Son  Thomas 
has  a  Son ,^  (the  now  Defendant  William  Gore,)  upon 
which  the  Qiieftion  is,  whether  this  Son  of  Thomas 
Gore^  born  after  the  Teftator's  Death,  be  in  titled  to 
the  Premifles? 

And  I  humbly  take  it,  that  the  Son  of  Thomas  Gore, 
born  after  the  Death  of  the  Teftator,  is  not  intitled  to 
the  Premlftes  in  Qiieftion. 

I  cannot  fay,    nor  can  the  other  Side  infift,  that  at 
the  I'ime  when   the  Teftator  William  Gore  made  his 
Will,  whereby  he  devifed  the  Premifles  to  Truftees  for 
500  Years,  Remainder  to  the  firft  Son  of  the  Body  of 
■his  eldeft  Son  Thomas  Gore,  to  be  begotten  in  Tail  Male, 
that  the  Devife  over  of  this  Remainder,   to  fuch  firft 
Son  of  Thomas  Gore,  was  in  all  Events,  void  at  the  Time 
'of  the  making  this  Will.  No;  by  Poffibility  it  might 
have  been  a  good  Devife  :  It  might  have  been  a  good 
Devife,  even  by  way  of  Remainder,  becaufe  it  was,  at 
the  Time  of  making  the  Will,  polfible,  that  this  Tho- 
mas Gore  the  Teftator's  eldeft  Son,   might  have  a  Son 
born    after   the    making    the  Will,    and    before    the 
Teftator's  Death ;  and  tho'  this  may,  in  fome  Refpe£ls, 
be  faid  to  be  no  Will  until  the  Death  of  the  Teftator, 
yet  after  the  Death  of  the  Teftator,  in  cafe  of  a  De- 
vife of  Land,  (which  is  the  prefent  Cafe,)  a  Will,  in 
(«)  Vide      many  Refpe6ls,  relates  to  the  (a)  Time  of  the  making ; 
Ii'«  ^trf  ^^^  therefore,  if  I  devife  all  my  Lands,  and  afterwards 
fus  Earl  of  purchafe  more  Lands,    this  Will  fo  far  relates  to  the 
/iCf  vetfus  Time  of  making    it,    as  not    to  pafs    the    after-pur- 
Morne.       chafcd  Lands  ;  nay,  tho'   the  Teftator  fignifies  his  ex- 
-prefs  Intention  that  his  after-purchafed  Lands  ftiould 
•pafs  ;    or  if  the  Teftator  deviies  all  the  Lands  which 
•he  ftiall  die  feiied  of,  yet  this  will  not  pafs  Lands  pur- 
4  chafed 

*  IVm.-Gorc  is  rncntion'd  improperly  in  this  Place,  his  Birth  havirg  hap- 
penM  Ibmc  Time  ;ti ttrwards,  (vide  poil  64.)  and  occafioned  the  Reporter's 
-irguingthe  Cafe  a  lecond  Time  in  B.R.  The  Reader  will  perceive  this  Mi- 
tt.: kc  hjs  arifcn  by  tranlcribing  the  Ctfc  as  ftated  in  the  fccond  Argument. 
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chafed  fubfequent  to  the  making  of  the  Will ;  as  was 
adjudged  in  this  Court  in  the  Cafe  of  Burner  and  Cook, 
I  Sdk.  237. 

It  is  true,  it  is  ftiewn  in  this  Cafe,  that  the  Will 
is  dated  the  1 4th  of  July  1 7  1 8.  and  that  the  Teftator's 
Son  Thomas  Gore  was  then  a  Bachelor,  and  that  the 
Teftator  died  in  February  following ;  yet  as  it  is  wholly 
uncertain  when  any  Perfon  living  is  to  die,  fo  at 
the  Time  when  the  Teftator  made  this  Will,  it  was 
then  wholly  uncertain,  how  long  afterwards  the  Te- 
ftator might  live.  It  could  not  be  then  known,  but 
that  the  Teftator  might  live  fo  long  after  the  making 
the  Will,  as  that  his  eldeft  Son  Thomas  Gore  might  have 
a  Son  born  in  the  faid  Teftator's  Life-time,  and  the 
fubfequent  Event,  or  what  happened  afterwards,  will 
not  alter  what  the  Law  was  at  the  Time  of  making 
this  Will. 

Then  I  would  fuppofe,  that  after  the  making  this  Will, 
the  Teftator's  eldeft  Son  Thomas  Gore  had  had  a  Son  born 
in  the  Life  of  the  Teftator,  how  would  this  Son  have 
taken,  whether  by  way  of  Remainder  expectant  upon 
this  500  Years  Term,  or  by  way  of  executory  Devife? 

Plainly  fuch  Son  would  have  taken  by  way  of  Re- 
mainder, and  not  by  way  of  executory  Devife  ;  for 
then  the  Cafe  would  have  been  but  this :  The  Teftator 
devlfes  Lands  to  Truftees  for  500  Years,  Remainder 
to  the  firft  Son  of  the  Teftator's  eldeft  Son  Thomas  Gore,  '~^ 

to  be  begotten  in  Tail  Male,  Remainder  to  the  Tefta- 
tor's fecond  Son  Edward  Gore  for  his  Life,  and  Tljo- 
mas  Gore  the  Teftator's  eldeft  Son,  has  no  Son  born 
at  the  Time  of  making  the  Will,  but  afterwards 
(and  in  the  Life-time  of  the  Teftator)  has  a  Son, 
and  then  the  Teftator  dies;  it  feems  there  can  be  no 
Doubt,  but  that  this  Son  of  Thomas  Gore,  born  after  the 

makintf 
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making  the  Will,  and  in  the  Life-time  of  the  Tefta- 
tor,  would  have  been  intitled  to  the  PremifTes,  and 
would  have  taken  by  way  of  Remainder,  and  not  by 
way  of  executory  Devife. 

Wherefore,  fince  in  the  prefent  Cafe  it  was  poffible, 
at  the  Time  of  making  this  Will,  that  the  Devife 
over  of  the  PremiiTes  to  the  hrlf  Son  of  Thomas  Gore, 
might  have  taken  Effe£l  by  way  of  Remainder,  by  the 
Birth  of  a  Son  in  the  Life-time  of  the  faid  Tellator, 
and  after  the  making  the  faid  Will;  and  fince  it  is  laid 
down  as  a  Rule  in  the  Cafe  of  Piircfoy  and  Rogers, 
(2  Smind.  3<^8,)  that  where  a  Devife  might  ever  take 
Effe6l  as  a  contingent  Remainder,  in  fuch  Cafe,  it  fliall 
not  operate  as  an  executory  Devife  ;  if,  where  a  De- 
vife over  might  operate  but  as  a  contingent  Remain- 
der, which  is  but  a  precarious  Eftate,  and  at  the  Mer- 
cy of  the  Tenant  for  Life  to  deftroy  when  he  pleafes, 
I  fay,  if  even  in  that  Cafe  the  Devife  over  Ihali  not 
take  EfFe£l  as  an  executory  Devife,  I  fubmit  it  to  your 
Lordlhips,  whether  the  prefent  Cafe  is  not  within  that 
Rule,  and  to  receive  the  like  Conftruftion. 

But  for  Arj^ument-fake,  taking  this  Point  to  be  a- 
gamlt  me,  Hill  the  principal  Cafe  is  for  mc. 

Firfl,  I  may  take  this  for  granted,  that  in  the  pre- 
fent C^ale,  where  the  Devife  is  to  the  Truftees  only 
for  500  Years,  with  Remainder  to  the  firft  Son  of 
Thomas  Gore  to  be  begotten  in  Tail  Male,  and  Thomas 
Gore  has  no  Son  born  in  the  Life  of  the  Teftator  : 

That  this  Remainder  cannot  operate  as  a  contingent 
Remainder,  becaufe  there  is  no  Freehold  to  fupport 
it,  and  that  therefore,  as  a  contingent  Remainder,  this 
is  void. 


So 
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So  that  the  only  Way  to  make  good  this  Devife 
over  to  the  firll  Son  of  Thomas  Gore,  mult  be  to  con- 
Itrue  it  an  executory  Devife. 

And  in  Favour  of  this  Conftru6l:ion,  it  has  been 
much  iniiited  upon,  that  in  the  Devife  over  to  the 
£rft  Son  of  Thomas  Goi-e  to  be  begotten,  thefe  Words 
[to  be  begotten]  import  a  future  and  executory  Devife, 
and  make  the  Cafe  diiferent  from  what  it  would  have 
been,  if  fuch  Devife  over  had  been  to  the  firll  Son  df 
Thomas  Gore  begotten. 

Now  the  Words  begotten  and  to  be  begotten,  procr^a' 
tis  mid procreandis,  have  been  always  held  to  be  the  very  {^^^^'^^ 
(a)  fame,    as  is  expreily  faid  in  i  Injl.  20.  b.  Heu-it  ver- 


lus  Ireland. 


And  tho'  it  may  be  objected,  that  admitting  the 
Words  begotten  and  to  be  begotten.,  may  be  the  fame  in 
Cafe  of  a  Deed,  yet  that  it  will  be  otherwife  in  Cafe 
of  a  Will,  which  is  the  prefent  Cafe: 

Yet  that  thefe  Words  are  exa£lly  the  fame  in  Cafe 
of  a  Will,  as  in  the  Cafe  of  a  Deed,  has  been  deter- 
mined in  the  Court  of  Chancery.  2  Vern.  545.  Cook 
verfus  Cook,  Pafch^  1700.  Where  the  Deviie  being 
to  the  IlTue  of  jf.  S.  begotten,  the  then  Lord 
Keeper,  in  the  Determination  of  that  Caufe,  declared, 
that  the  Words  begotten,  or  to  be  begotten,  make  no 
Manner  of  Difference,  but  are  the  fame,  as  well  in 
Conftiu6tion  of  Wills,  as  Settlements,  and  take  in  all 
the  Iflue  afterwards  begotten. 

In  the  prefent  Cafe,  where  the  Devife  is  to  the  firfl: 
Son  of  Thomas  Gore  to  be  begotten,  fuppofe  Thomas 
Gore  had  had  a  Son  born  before  the  making  of  this 
Will,  and  never  had  any  other  Child  ;  furely  accord- 
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ing  to  thefe  Authorities,  fuch  Son,  tho'  born  before  the 
making  of  the  Will,  would  have  taken  the  PremilTes, 
and  that  by  Virtue  of  the  Words  to  be  begotten. 

I  would  beg  Leave  to  put  this  Cafe  a  little  further  ; 

Suppofe  the  Teftator  had  one  Son  born  before 
the  making  of  the  Will,  and  had  devifed  his  Lands 
to  his  firft  Son  to  be  begotten,  and  then  had  a  Son  born 
after  the  making  of  the  Will,  which  of  thefe  two  Sons 
lliould  take? 

Why  furely  the  eldeft  Son,  and  that  by  Virtue  of 
the  Devife  to  the  Teliator's  firft  Son  to  be  begotten-, 
tho'  he  was  born  before  the  Will. 

And  if  this  be  fo,  it  is  a  Demonfiration,  that  the 
Words  begotten  and  to  be  begotten  are  the  very  fame. 

Accordingly  as  they  have  been,  and  are,  frequently 
ufed  promilcuoudy  in  moft  Deeds  or  Wills,  where  an 
Eftate-tail  is  created,  and  are  now  become  almoft  tech- 
nical Words; 

It  might  be  at  this  Time  of  Day  of  dangerous 
Conlequence,  to  put  upon  them  a  new  and  different 
Conftruftion  from  that  which  the  uniform  Refolutions, 
as  well  of  the  Courts  of  Law,  as  Equity,  have  agreed 
to  give  them. 

But  for  Argument-fake,  taking  this  Point  to  be  alfo 
again  ft  me. 

Still  I  humbly  infift,  that  the  Devife  in  the  prin- 
cipal Cafe,  being  to  the  Truftees  for  500  Years,   and 
from  and  after  the  Determination  of  that  Eftate,  to  the 
firft  Son   of  the  Body  of  Thomas  Gore  to  be  begotten, 
I  this 


De  Term.  S.  Irin.  1722.  39 

this  Devife  over  to  the  firft  Son  of  Thomas  Gore  in  Tail, 
cannot  be  good  by  way  of  executory  Devife,  for  thefe 
Reafons  : 

Firft,  Becaufe  the  Devife  over  to  the  firft  Son  of 
Thomas  Gore  to  be  begotten,  is  not  limited  to  take  Ef- 
fe(il:  within  the  Compals  of  Time  which  the  Law  al- 
ilows  for  that  Piirpole ;  for  though  Thomas  Gore  had  a 
'Son  afterwards,  yet  that  Son  does  not  take  a  legal  and 
alienable  Eifate,  until  the  precedent  Term  of  500 
Years  is  determined. 

And  in  the  next  Place,  this  Devife  over  to  the  firft 
Son  of  Thomas  Gore  to  be  begotten  in  Tail,  and  which 
is  expe61:ant  only  on  a  Term  for  Years  devifed  to  the 
Truftees,  cannot  be  good  as  an  Executory  Devife,  Ije- 
caufe  the  Freehold  of  the  PremlfTes  cannot,  in  this 
Cafe,  defcend  to  the  Heir  at  Law  of  the  Teftator,  there 
to  wait,  until  the  Executory  Deviie  takes  Effe£l,  with- 
out which  fuch  Executory  Devife  cannot  be  good. 

Now  I  fay,  the  Freehold,  in  this  Cafe,  cannot  de- 
fcend to  the  Teftator's  Heir  at  Law,  becaufe  it  is  de- 
vifed over  by  this  Will  from  the  Heir  at  Law,  to  fe- 
veral  Perfons  in  eife  for  their  Lives  fuccellively. 

Thirdly,  Another  Reafon,  why  this  Devife  over  to 
the  firft  Son  of  Thomas  Gore  to  be  begotten  cannot 
operate  as  an  executory  Devife,  is,  becaufe  it  is  devifed 
to  this  firft  Son  as  a  Remainder,  and  therefore  cannot 
take  Effe£l:  as  an  executory  Devife. 

Firfl,  Then  I  take  It,  that  this  Devife  being  to  Tru- 
ftees for  500  Years,  and  afterwards  to  the  firft  Son  of 
Thomas  Gore  to  be  begotten  in  Tail  Male,  the  fame  is 
too  remote  a  Devife  over  to  take  Efteil  as  an  execu- 
tory Devife. 

•      And 


3^  Dc  Term.  S.  Tr'in.  1712. 


And  here  I  would  not  enter  into  that  large  Field 
of  Learning  of  executory  Devifes  ;  I  would  not  trace 
out  their  Original,  when  they  began,  nor  would  I  ex- 
amine into  the  Progrefs  they  have  made;  only  this  I 
may  fay,  they  obtained  from  the  Court  their  hrft 
Commencement  not  without  great  Difficulty  ;  and  as 
to  their  Progrefs,  it  has  not  been  allowed  without 
great  Relu6lancy,  hardly  without  continual  Entries  of 
Proteltations,  (it  I  may  be  permitted  to  fay  fo)  that 
the  Court  would  not  go  one  jot  further  than  the  for- 
mer Refolutions  had  carried  them,  and  had  almoft 
repented  of  having  gone  fo  far. 

I  would  juft  beg  Leave  to  mention  fome  Exprelfions 
made  ufe  of  by  Lord  Chief  Juftice  Trehy^  in  the  Delive- 
ring of  his  Opinion  in  the  Cafe  of  Scattergood  and  Edge, 
(fl)  Vide  "  (^^^^  -phat  his  Lordihip  had  obferved  thefe  executory 
"  Devifes  had  introduced  many  intricate  Queilions 
"  not  known  to  the  Plainefs  of  the  Common  Law  ; 
"  that  for  this  Reafon  he  w^ould  be  always  againft  the 
"  leaft  Enlargement  of  that  Time,  to  which  former 
"  Refolutions  had  confined  them,  and  that  he  would 
"  do  nothins;  in  Favour  ot  fo  inconvenient  an  Eftate. 


't> 


So  that  I  take  it  for  granted,  if  it  can  be  made 
appear,  that  the  allowing  of  this  executory  Devife 
will  be  to  carry  it  any  Thing  farther  than  has  been 
yet  done,  this  alone  will  be  a  fufficient  Argument 
againll  it. 


t) 


Having  faid  thus  much,  I  would  not  repeat  what 
•  Mr.  Boot/e.  the  Learned  ^  Counfel  on  my  Side  infilled  upon  in 
his  Argument,  "  That  every  executory  Devite  mull  be 
'■■  confined  to  one  or  more  concurrent  Life  or  Lives,  or 
"  elfe  it  would  be  void  ;  and  that  this  executory  Devife 
"  might  exceed  that  Time,  in  regard  Thomas  Oore  might 
4  "  die 
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"  die  without  a  Son,  and  leave  his  Wile  privcment  enfient 
"  with  a  Son,  who  might  be  bom  nine  or  ten  Months 
"  after  the  Death  of  liis  Father  Thomas";  it  would  be 
tedious,  and  take  up  too  much  of  your  Lordlhips  Time, 
to  repeat  thofe  ieveral  Authorities  which  he  cited,  and 
what  he  urged  upon  that  Head ;  I  take  it,  all  th;it 
can  be  iuld,  has  been  faid  upon  that  Part  of  the  Sub- 
jeft,  and  hope  it  wiJl  have  its  Weight  with  your  Lord- 
ihips. 

What  I  fliall  iiififc  upon,  is,  that  this  Devife  being 
to  the  Ufe  of  Truiiees  for  ^oo  Years,  and  from 
and  after  the  Determination  of  that  Eliate,  to  the  Ufe 
of  the  firjl:  Son  to  be  begotten  of  the  Body  of  Thomas 
Gore  in  Tail  Male,  this  Devife  over  to  the  firil  Son, 
iffc.  is  a  void  Devife,  becaufe  it  cannot  take  Effe£l  until 
after  the  Determination  of  the  Term  of  500  Years,  and 
and  will  not  veft  upon  the  Birth  ot  this  firil  Son  of 
Thomas  Gore,  fo  as  to  become  a  legal  and  transferable 
Eftate,  until  the  500  Years  Term  is  determined. 

But  before  I  come  to  this  Point,  I  would  fpeak  a 
Word  with  Regard  to  this  Term  of  500  Years  de- 
vifed  to  the  Truiiees,  and  which  is  limited  precedent 
to  the  Devife  over  to  the  firft  Son,  iffc.  As  to  this 
Term  of  $00  Years,  if  a  Court  of  Law  were  to  take 
Notice  of  the  Nature  of  the  Trufts  declared  thereof, 
(which  methinks  they  Ihould  not,  being  a  Matter 
merely  of  Equity,)  but  if  a  Court  of  Law  will  take 
Notice  of  Truits  in  Equity,  they  may  fee,  that  the  Trufts 
of  this  Term  are  fuch,  as  (for  ought  appears  to  the 
contrary)  may  lalf  as  long  as  the  Term  itfelf ;  the 
Trulls  are  not  only  to  pay  Ieveral  Annuities  for  Lives, 
but  to  pay  feveral  great  Debts,  and  confiderable  Por- 
tions to  the  Teftator's  younger  Children,  with  Inte- 
reft,  and  alfo  additional  Portions  given  by  the  Codicil. 

Vol.  IL  L  But 
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But  befides  this,  by  the  Will,  the  two  younger  Sons 
of  the  Tellator,  when  they  fhali  be  in  PofTeflion,  have 
a  Power  to  charge  this  500  Years  Term  v/ith  Portions 
for  their  younger  Children,  payable  at  their  Ages  of 
twenty-one,  and  to  their  Daughters  at  twenty-one  or 
Marriage,  with  Maintenance  in  the  mean  Time,  not 
exceeding  the  Interefk  of  their  Portions,  and  the  like 
Power  for  the  Teftator's  eldeft  Son  to  charge  the  Term 
with  Portions  to  his  younger  Children. 

So  that  the  Children,  w^ho  are  to  take  thefe  Portions 
to  be  charged  upon  this  500  Years  Term,  may  not  be 
yet  born,  not  born  for  thefe  many  Years,  and  after 
their  Birth,  they  are  not  to  receive  their  Portions  till 
twenty-one,  neither  is  there  any  Provifo  for  making 
void  the  Term,  even  upon  the  Payment  of  all  thefe 
Debts,  Portions,  and  Annuities. 

There  is  indeed  a  Provifo,  that  if  the  Perfon  next 
in  Remainder  after  this  Term  of  500  Years,  fhall, 
to  the  good  liking  of  the  Truftees,  fecure  the  Pay- 
ment of  thefe  Annuities,  Debts,  and  Portions,  then 
the  Term  fhall  attend  the  Reveriion. 

But  whether  the  next  Perfon  In  Remainder  ever 
will,  or  ever  can,  or  ever  fhall  think  it  worth  his 
While  to  give  fuch  Security,    does  not  appear. 

Tho'  furely  in  the  Cafe  of  a  Truft,  and  fuch  a  Truff, 
fo  likely  to  continue  for  fo  very  long  a  Duration,  It  is 
not  probable  a  Court  of  Law  will  take  Notice  of  iuch 
a  Truft,  or  how  long  the  fame  Is  to  laft ;  here  it  is 
made  Part  of  the  Cafe,  that  it  is  not  yet  determined, 
and  it  does  not  appear  wdien  It  will. 

A  So 


/■ 
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So  that  I  take  it,   this  Term  of  500  Years  mufl:  be  ^ 

looked  upon  in  a  Court  of  Law,  as  an  abfolute  Term 
for  fo  long  a  Time,  and  that  the  Trufts  thereof  are 
quite  out  of  the  Cafe. 

Then  the  Cafe  is  no  more,  than  that  the  Teftator 
devifes  the  Premifles  to  A.  for  500  Years,  and  from  and 
after  the  Determination  of  that  Eftate,  then  to  the  £rll 
Son  of  Thomas  Gore  to  be  begotten  in  Tail  Male,  with 
a  Remainder  to  Edrpard  Gore,  fecond  Son  of  the  Tefta- 
tor, for  his  Life,  is^c. 

And  here  it  feems  to  me,  that  the  Devife  over  can- 
not, by  Way  of  executory  Devife,  (as  the  other  Side 
would  have  it  operate)  pais,  or  veft  any  legal  or  tranf- 
ferable  Eftate  in  this  firft  Son,  until  the  Determination 
of  the  500  Years  Term. 

As  to  this,  the  Nature  of  an  executory  Devife  is  to 
be  confidered. 

Now  every  executory  Devife  is  to  be  confidered  as 
an  original  Devife,  not  depending  upon  any  prece- 
dent Eftate  given  by  the  Will,  but  is  an  Eftate  which 
is  to  arife  and  fpring  up  in  Pofteflion  at  the  Time  ap- 
pointed for  that  Purpofe,  and  then,  and  not  till  then, 
to  take  Efte6l  as  a  legal  and  alienable  Eftate. 

In  the  mean  while,  the  Devife  is  rightly  and  pro- 
perly called  an  executory  Devife. 

Perhaps  a  Term  fo  long  as  five  hundred  Years  may  (^)  Vide 
look  a  little  Ihocking;    and  in  (a)  antient  Times  thele  verfus  ^/- " 
long  Terms  were  not  ufual ;  Terms  for  Years,  tho'  ne-  ^'"'"'• 
ver  fo  long,  were  formerly  but  little  regarded  in  Law, 
as  they  were  at  the  Mercy  of  Lhe  Remainder-man,  or  Re- 

verfioner 
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verfioner  to  deftroy  them  ;  for  thefe  Termors  could  not 
falfify,  In  cafe  of  a  feigned  Recovery  fufFered  by  the 
Remainder-man  or  Reverfioner,  until  this  was  remedied 
by  Stat.  23  H. 2.  caj^.  1  5. 

In  the  prefent  Cafe,  inftead  of  this  long  Term  of 
five  hundred  Years,  I  would  put  the  Cafe  of  a  Term 
of  five  Years  only,  for  the  Alteration  of  the  Term  can 
make  no  Alteration  of  the  Law,  as  to  this  Point  of 
the  Eftate's  vefting. 

Suppofe  then  the  Teftator,  in  the  principal  Cafe, 
had  devifed  the  PremilTes  to  A.  for  five  Years,  and  after 
the  Determination  of  that  Term,  to  the  firft  Son  of 
Thomas  Gore  to  be  begotten  in  Tail  Male. 

And  fuppofe  that  after  the  Death  of  the  Teftator, 
and  within  this  Term  of  five  Years,  Thomas  Gore  had 
had  a  Son  born,  yet  I  take  It  that,  until  the  five  Years 
had  determined,  no  legal  or  alienable  Eilate  had  vetted 
in  this  firft  Son  of  Thomas  Gore. 

If  any  legal  Eftate  would  have  vefted  in  fuch  firft 
Son,  i^c.  upon  his  Birth,  it  muft  liave  vefted  in  him  as 
a  Remainder,  that  is,  the  Truftees  muft  have  been 
poftefled  of  the  Term  for  five  hundred  Years,  (or  for 
fiv^e  Years,  as  I  would  now  call  it,)  Remainder  to  the 
firft  Son  of  Thomas  Gore  (being  born)  in  Tail  Male. 

But,  with  Submiflion,  that  Eftate  which  at  the 
firft,  at  the  making  of  this  Will,  and  at  the  Death 
of  the  Teftator,  was  an  executory  Devife,  can 
never  afterwards  be  turned  into,  or  become  a  Re- 
mainder, nor  can  it  be  claimed  as  a  Remainder,  but 
muft  continue  an  executory  Devife,  until  it  takes  Effect 
in  Poirelhon. 

I  "  This 
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This  Point  would  appear  in  a  clearer  Light,  if  I 
might  fuppofe,  that  at  the  Time  of  the  Teftator's 
making  his  Will,  this  Thomas  Gore  had  had  a  Son  born. 

In  regard  that  then,  by  the  Devlfe  of  the  Premifles 
in  Queltlon  to  the  Truftees  for  5C0  Years,  and  from 
and  after  the  Determination  of  that  Eftate,  to  the  firll 
Son  of  Tbomds  Gore,  ^c.  this  had  been  a  common  plain 
vefted  Remiiinder  in  inch  firft  Son  of  Thomas,  ilfc. 

But  it  happening,  in  the  preftnt  Cafe^  that  Thomas 
Gore  had  no  Son  born  at  the  making  of  the  Will,  not 
at  the  Death  of  the  Teitator,  and  the  precedent  Ellate 
being  only  a  Term  for  Years,  and  confequently  unable 
to  fupport  a  contingent  Remainder,  and  therefore  this 
being  void  as  a  Remainder,  for  this  Reafouj  fay  they 
on  the  other  Side,  we  do  not  claim  the  Premifles  by- 
way of  Remainder,  for  as  fuch  it  would  be  voidj  but 
our  Title  is  by  way  of  executory  Devife. 

The  Confequence  of  which  muft  be,  that  they  will 
be  obliged  to  abide  by  this  as  an  executory  Devife,  and 
it  can  never  afterwards  operate  as  a  Remainder. 

Whereas,  if  the  Eftate  in  the  PremifTes  were  to  veft 
in  the  firft  Son  of  Thomas  Gore  upon  his  Birth,  as  a 
legal  Eftate,  it  muft  be  in  him  as  a  Remainder  expeftant 
upon  the  Term  for  500  Years  in  the  Truftees. 

But  tho'  I  do  infift,  that  no  legal  Eftate  can  veft  in 
the  firft  Son  of  Thomas  Gore  upon  his  Birth,  until  the 
Determination  of  the  precedent  Term,  either  by  way 
of  Remainder,  or  otherwife,  yet  if  this  precedent  Term 
were  but  for  five  Years  inftead  of  five  hundred,  or  for 
any  Term  not  too  long  for  an  executory  Devife  to  wait 
and  exped,    I  might  admit,    that   if  the  Teftator   in 

Vol.  II.  M  the 
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the  prefent  Cafe  had  devifed  the  PremliTes  to  Truftees 
for  five  Years,  or  for  thirty  Years,  and  afterwards  to 
the  firll:  Son  of  the  Body  of  Thomas  Gore  to  be  be- 
gotten, and  Thomas  Gore  had  had  a  Son  born  within  the 
Term  of  thirty  Years,  that  a  Sort  of  Right  or  PofTi- 
bihty  might  have  veiled  in  fiich  Son  upon  his  Birth, 
and  fuch  a  Poflibility  as  would  have  delcended  to  the 
Heirs  Male  of  his  Body,  tho'  fuch  Son  had  died  before 
the  Determination  of  the  Term,  and  yet  this  would 
be  no  legal  Eftate. 

Rut  this  is  no  new  Notion,  being  exa£lly  agreeable 
with  another  Cafe  fettled  and  adjudged  of  an  execu- 
tory Devifc  too,  and  that  is,  where  a  Man  polfelled 
of  a  Term  for  looo  Years  devifes  to  A.  for  Life,  Re- 
mainder to  B.  his  Executors  and  Adrainiftrators  during 
the  Refidue  of  the  Term,  and  dies. 

Here  A.  the  firft  Devlfee  has,  during  his  Life,    the 

whole  Intereft  in  the  Term,  and  B.  the  Devifee  over, 

notwithftanding    the    manifeft    Impoffibility    that   A. 

fhould  outlive  thefe    lOOO  Years,  has,   in  Notion  of 

Law,    but  a  Poflibility ;    wherefore,    tho'   it  was  for 

fometime  held,  that  fuch  Interelt  would  not  fo  much  as 

go  to  Executors,  (Moore  831.  Price  verfus  Almory,)  which 

Difficulty  is  now  got  over,  and  the  Law  altered  in  that 

Point,  yet  it  is  Hill  held  and  refolved,  that  B.  the  De- 

(a)  See  the   y^^Q  q^qit  yf  jj^g  Term,  has  no  (a)  legal  Intereft  there- 

ver.  Jibornc  iu,  and  that  he  has  but  a  Poflibility,    which  he  can 

Vol.  I.  ubi    neither  aflign,  grant  over,  or  devife.    So  is  4  Co.  66.  I?. 

Fulwood's  Cafe,  i  o  Co.  4  7 .  b.  Lampet's  Cafe,  i  Sid.  187. 

Cooke  verfus  Bellamy. 

From  hence  it  is  manifeft,    that  one  may  have  an 

Intereft  or  Poflibility,  and  yet  no  legal  Eftate  ;   and  in 

Cafe  the  precedent  Term  in  the  prefent  Cafe  were  but 

for  five,  or  thirty  Years,  with  Remainder  to  the  firft 

I  Son 
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Son  of  Jfjomas  Gore,  fuch  firft  Son,  if  born  within  the 
five,  or  within  the  thirty  Years,  might,  on  his  Birth, 
have  an  Intereft  or  Poflibility,  but  no  legal  Eftate,  until 
the  Determination  of  the  precedent  Term. 

But  in  the  principal  Cafe,  the  precedent  Term  be- 
ing for  fo  long  a  Time  as  500  Years,  this  is  too  long 
for  an  executory  Devile  to  wait,  and  therefore  void,  by 
Realon  of  the  Remotenefs  of  its  Commencement. 

Befides,  as  in  the  prefent  Cafe  I  have  faid,  that 
every  executory  Devile  is  an  original  Devife,  and  inde- 
pendent upon  any  precedent  Term,  it  feems  the  fame, 
as  if  the  precedent  Term  were  out  of  the  Cafe,  in 
every  Reipecl,  except  to  denote  and  afcertain  the  fu- 
ture Time  when  the  executory  Devife  Is  to  take 
Effea. 

And  therefore  I  would  mention  fome  Cafes  in  the 
Books  of  executory  Devifes  without  any  Term  li- 
mited before  them,  or  any  Contingency  attending 
them. 

In  I  Lut.  798.  Clark  verfus  Smith,  this  Cafe  is  men- 
tioned by  the  Court,  and  admitted  to  be  Law :  A.  fel- 
zed  of  Land  in  Fee,  devifes  to  B.  in  Fee,  to  commence 
and  take  Effe6l  fix  Months  after  the  Teftator's  Death, 
this  is  plainly  a  good  executory  Devife,  and  will  take 
EffeSi  at  the  End  of  fix  Months  after  the  Teftator's 
Death. 

But  it  is  exprefly  held  there,  that  during  thofe  fix 
Months,  the  Effate  defcends,  and  continues  in  the  Heir 
at  Law  of  the  Telfator. 

Confequently  it  does  not  veil  in  the  Devlfee  during 
the  fix  Months  j  for  one  and  the  fame  Eftate  cannot  be 

at 
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at  the  fame  Time  Intlrely  In  two  different  Perfons,(^v;?^.) 
in  the  Heir,  and  in  the  Devifee,  and  as  the  Freehold 
and  Inheritance  is  in  the  Heir,  and  out  of  the  Devifee, 
fo  the  Devifee,  for  thefe  fix  Months,  cannot  ahen^  or 
allign  over  fuch  Eftate. 

And  as  fix  Months  was  the  Time  mentioned  in  that 
Cafe,  the  Law  will  be  the  fame,  were  the  Devile  to 
take  Effecl  fix  Years  after  the  Tefiator's  Death  ;  for 
during  that  Time,  no  legal  Eftate  being  vefted  in  the 
Devifee,  the  Ownerlhip  of  the  Eftate  would  be  wholly 
lock'd  up. 

Of  the  fame  Nature  with  this,  is  another  Cafe  fo- 
lemnly  adjudged  upon  a  fpecial  Verdi6l,  in  Cro.  Elii^. 
878.  Vayh  Cafe:  One  feizcd  in  Fee  devifed  Lands  to 
y.  S.  for  five  Years  from  Michaelmas  then  next.  Re- 
mainder to  the  then  Plaintiff  in  Fee,  and  the  Que- 
ftion  was.  Whether  this  was  a  good  Devife  of  the  Re- 
mainder in  Fee  to  the  Plaintiff? 

oh].  It  was  not  a  good  Devife  of  fuch  Remainder, 
becaufethe  fame  could  not  veft  in  the  Devifee  upon  the 
Death  of  the  Teftator;  and  it  being  a  Remainder  in 
Fee,  expeflant  upon  a  Leafe  for  Years,  the  Freehold 
would  be  in  Abeyance,  which  the  Law  would  not  fuf- 
fer  ;  and  that  the  Freehold  or  Remainder  in  Fee  would 
not  veft  before  Michaelmas  then  next  after  the  Tefta- 
tor's  Death,  becaufe  the  particular  Eftate  devifed  for 
five  Years  was  not  to  begin  or  take  Effecl  until  that 
Time. 

But  adjudged,  that  this  was  a  good  Devife  of  the 
Remainder  in  Fee  ;  for  tho'  it  was  admitted,  that  a 
Freehold  could  not  expeft,  or  be  in  Abeyance,  yet  in 
that  Cafe,  the  Freehold  and  Fee-fimple  defcended,  and 
vefted  in  the  Heir  at  Law  till  Michaelmas,  and  fo  was 
I  not 
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not  in  Abeyance,  and  this  made  the  Devife  of  the  Fee- 
fimple  after  Michaelmas  good. 

Now  both  tbefe  Cafes  manifeftly  fhevv,  that  In  fiich 
executory  Devifes,  the  legal  Rftate  defcends  to  the  Heir 
at  Law,  till  the  Time  appointed  comes  for  the  execu- 
tory Devife  to  take  Effe£l:  in  PolTelTion,  and  that,  in 
the  mean  Time,  there  is  no  legal  Eftate  in  theDevifee; 
the  plain  Coniequence  of  which  is,  that  he  cannot 
grant  over  any  legal  Ertate,  but  that,  during  that 
Time,  the  Ownerihip  of  the  Eftate  is  locked  up,  and 
become  unalienable. 

Then  the  Qiieftion  comes  to  be,  how  long  the  Law 
will  allow  that  the  Ownerfhip  of  an  Eftate  ftiall  be 
thus  intirely  locked  up,  or  for  how  long  Time  an  ex- 
ecutory Devife  will  be  permitted  to  wait  and  expe£l? 

And  this  Queftion  feems  in  a  great  Meafure  to  have 
been  determined  in  the  Cafe  of  Scattergood  and  Edge, 
Salk.  229.  where  it  is  faid  by  the  Court,  that  twenty, 
nay  thirty  Years  have  been  allowed  a  reafonable  Time 
for  the  Commencement  of  an  executory  Devife,  which 
feems  to  imply,  that  no  more  than  thirty  Years  would 
be  allowed. 

But  can  it  ever  be  maintained,  that  a  Devife  of 
Lands  to  J.  S.  and  his  Heirs,  to  commence  and  take 
Effeft  500  Years  after  the  Death  of  the  Teftator, 
would  be  allowed  ?  or,  to  bring  it  nearer  to  the  prin- 
cipal Cafe,  that  a  Devife  to  the  lirft  Son  of  Thomas  Gore 
to  be  begotten  in  Tail  Male,  to  commence  and  take 
Efte6l  500  Years  after  the  Death  of  the  Teftator, 
would  be  good? 

Surely,  if  a  Devife  to  a  Man  in  Ejfe  in  Fee,  to  take 

Effe6i:  and  commence  500  Years  after  the  Death  of 

Vol.  II.  N  the 
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the  Teftator,  be  void,  a  Devlfe  in  Fee,  or  in  Tail  to 
the  firft  Son  of  Thomas  Gore  tlien  not  born,  to  com- 
mence 500  Years  after  the  Teftator's  Death,  muft  be 
at  leaft  equally  void. 

And  yet,  in  Effe£l,  this  is  the  prefent  Cafe,  with  this 
Difference  only,  that  in  the  principal  Cafe,  the  firft 
Son  of  Thomas  Gore  (if  the  Devife  to  him  were  good) 
would  have  his  Chance  of  coming  to  his  Eftate  fooner, 
in  cafe  the  Truftees  for  the  precedent  Term  of  500 
Years  Ihould  ever  forfeit  their  Term;  whereas  in  the 
Cafe  I  laft  put,  the  executory  Devil'e  muft  wait  until 
the  500  Years  Term  ihall  have  ended  by  Erfiuxion  of 
I'ime. 

Though  certainly  thefe  very  unlikely  and  impro- 
bable Accidents  for  the  Shortning  of  a  Term  of  500 
Years,  will  never  be  fo  far  regarded,  as  to  make  good 
fuch  remote  executory  Devites  to  commence  5C0 
Years  after  the  Death  of  the  Teftator,  upon  a  Suppo- 
lition,  that  fuch  foreign  Contingencies  might  happen; 
and  that  during  all  the  whole  Term  of  500  Years, 
the  Owneriliip  of  the  Eftate  is  to  be  unalienable,  un- 
til that  foreign  Contingency  of  the  Termors  forfeiting 
their  Term  does  happen. 

To  bring  the  Cafe  ft  ill  nearer,  if  the  Law  be,  as  I 
humbly,  infift  it  is,  that  every  executory  Devife  is  to 
be  taken  as  an  original  Devife,  intirely  independent 
on  any  precedent  Termor  Eftate  given  by  the  Will: 

Then  the  Cafe  will  be  the  fame,  as  if  the  precedent 
Term  of  500  Years  given  by  the  Will  to  the  Tru- 
ftees,  had  been  of  oiher  Lands;  wherefore  I  would 
beg  Leave,  upon  that  Suppofition,  to  put  the  Cafe 
thus  ;  (^7^.)  That  the  Teftator,  in  the  principal  Cafe, 
had  been  feifed  in  Fee  of  the  two  Manors  of  Dale  and 
2  Sale, 


De  Term.  S.  Trin.  1722.  47 

Sale^  and  had  devlfed  his  Manor  of  Bale  to  Truftees 
for  ^00  Years,  and  by  the  fame  Will  had  devifed  his 
Manor  of  Sale  to  the  firft  Son  of  Thomas  Gore  to  be 
begotten  in  Tail  Male,  to  commence  and  take  EfFe61:, 
from  and  after  the  Determination  of  the  500  Years, 
which  the  Teftator  had  before  devifed  to  the  Truftees 
in  the  Manor  of  Dale. 

In  this  laft  Cafe,  the  firft  Son  of  Thomas  Gore,  and 
Devifee  of  the  Manor  of  Sale,  woiild  have  the  Benefit 
of  the  Contingency  of  the  Truftees  forfeiting  the 
500  Years  Term  ;  but  furely  the  Devife  in  this  Cafe 
to  the  firft  Son  of  Thomas  Gore  in  Tail,  though  with 
the  Benefit  oi"  the  Chance  of  the  Truftees  forfeiting 
their  Term,  would  be  void  neverthelefs,  as  having 
too  remote  a  Commencement. 

So  that  (as  I  apprehend)  in  the  principal  Cafe,  no  legal 
or  alienable  Eftate  vefting  in  the  firft  Son  of  Thomas 
Gore  until  the  Determination  of  the  500  Years  Term, 
and  during  the  Continuance  of  fuch  whole  Term  the 
Eftate  of  the  Premiftes,  and  the  Ownerftiip  thereof, 
being  intirely  locked  up,  this  is  a  plain  Perpetuity,  and 
a  void  executory  Devile  to  the  firft  Son  of  Thomas  Gore, 

Befides,  there  is  another  Reafon,  why  this  Devife 
cannot  take  Effeft  as  an  executory  Devife  ;  and  that 
is,  that  in  this  Cafe,  the  Freehold  of  the  Premiftes  can- 
not deicend  to  the  Heir  at  Law  of  the  Teftator,  there 
to  wait  until  the  executory  Devife  takes  Eife6]:.  The 
only  Reafon,  and  only  Foundation  of  Reafon,  that  can 
be  given  for  the  maintaining  of  thefe  executory  De- 
viles  of  a  Freehold  or  Inheritance,  where  there  is  no 
Difpofition  by  the  Will  of  the  Freehold,  in  the  mean 
Time,  and  until  the  executory  Devife  ftiail  take  Efteil,  is, 
I'hat  the  Freehold  and  Fee-fimple  of  the  Premiftes  are 

In 
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in  the  mean  Time  to  defcend  to  the  Heir  at  Law  of 
the  Teftator. 

And  this  is  the  Anfwer,  the  only  Anfwer  made  to 
the  Objc6l:ion  agalnft  executory  Devifes,  and  which 
otherwife  would  be  a  fatal  one  ;  for  ocherwife,  and  were 
it  not  for  this  Anfwer,  where  the  Devife  is  to  one  for 
Years,  with  Remainder  to  an  unborn  Perfon  in  Tail  or 
in  Fee,  there  the  Freehold  of  the  Premifles  would  be 
in  Abeyance,  which  the  Law  will  not  permit. 

But  in  the  principal  Cafe,  the  Freehold  of  the  Pre- 
milTes  cannot  defcend  to  the  Heir  at  Law  of  the  Tefta- 
tor, becaufe  it  is  devifed  away  from  fuch  Heir  at  Law, 
to  the  Teftator's  fecond  Son,  Edward  Gore. 

And,  the  Freehold  of  the  Premlffes  being  a6lually 
vefted  and  fixed  in  the  fald  Edward  Gore,  it  cannot  be 
devefted  and  fetched  back  again  out  of  him,  and  car- 
ried to  the  firft  Son  of  Thomas  Gore,  when  born :  And 
therefore, 

In  this  Cafe  the  executory  Devife  to  the  firft  Son  of 
Thomas  Gore  to  be  begotten,  is  void. 

Now,  as  to  this  Point,  I  would  not  fuppofe  the  De- 
vife, in  this  Cafe,  by  the  Teftator  to  the  Truftees,  to  be 
for  fo  long  a  Term  as  ^oo  Years,  but  I  will  take  it 
to  be  for  fome  ftiorter  Term,  after  which  an  executory 
Devife  may  commence;  as  for  Inftance,  a  Term  for 
five  Years  only. 

And  then  the  Cafe  would  be  thus  :  The  Teftator  de- 
vifes the  Premiftes  in  Qiieftion  to  Truftees  for  five 
Years,  and  from  and  after  the  Determination  of  that 
Term,  to  the  firft  and  other  Sons  of  Thomas  Gore,  to 
be  begotten  in  Tail  Male,  fucceflively.  Remainder  to 
I  Edward 
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Bdivard  Gore  the  Teftator's  fecond  Son  for  his  Life,  and 
fo  to  his  firft  Son,  ^c.  with  Remainder  to  ieveral  other 
Perfons  for  their  Lives,  and  to  their  Sons  in  Tail,  with 
Remainder  to  the  right  Heirs  of  the  Teftator. 

Now  when  the  Teftator  has  devlfed  the  PremifTes  in 
Q^ieftion  to  Truftees  for  a  Term  of  Years,  and  from 
and  after  the  Determination  thereof,  to  the  firft,  isfc^ 
Son  of  Thomas  Gore,  to  be  begotten,  in  Tail  Male  : 

As  an  Eftate-tail  is  as  much  a  particular  Eftate 
(fince  the  Stature  De  donis)  as  an  Eftate  for  Life  is,  I 
take  it,  that  the  1  eftator  has  in  fuch  Cafe  a  Power  to 
devife  or  difpofe  of  by  his  Will,  the  Remainder  in  Fee 
expe£lant  upon  this  executory  Devife  in  Tail,  in  the 
fame  Manner,  as  if  the  executory  Devife  to  the  firft 
Son  Thomas  Gore,  iffc.  had  been  for  his  Life  only  ;  and  iri 
this  Cafe,  the  Teftator  having  by  his  Will  devifed  over 
the  Remainder  expe^cant  upon  this  executory  Devi£e 
in  Tail,  unto  Edward  Gore  the  I'eftator's  fecond  Son, 
for  his  Life,  with  feveral  Remainders  over,  this  not 
only  prevents  the  Eftate  from  defcending  to  the  Heif 
at  Law,  in  Aid  of  the  executory  Devife,  but  it  feems 
pretty  clear,  that  the  Remainder  over  devifed  to  Ed' 
ward  Gore  for  his  Life,  is  a  vefted  Remainder,  and  a  fixed 
Eftate  of  Freehold  in  him,  which  by  Virtue  of  the 
Will  he  takes  by  Purchafe  ;  and,  if  fo,  then  this  Re- 
mainder and  Freehold  being  once  vefted  in  Edward 
Gore  the  Teftator's  fecond  Son,  cannot  be  devefted, 
or  fetched  back,  or  give  Way,  on  the  Birth  of  the  firft 
Son  of  Thomas  Gore. 

I  look  upon  this  Cafe  to  be  the  fame,  as  if  the  De- 
vife had  been  to  the  Truftees  for  a  Term  of  Years,  and 
fropi  and  after  the  Determination  thereof,  to  the  firft 
Son  of  Thomas  Gore,  to  be  begotten,  in  Tail  Male,  with 

Vol.  IL  6  Re. 
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Remainder  to  Edward  Gore,  the  Teftator's  fecond  Son, 
in  Fee,  inftead  of  for  Life  only. 

In  which  Cafe  no  Eftate  whatfoever  could  defcend 
to  the  Teftator's  Heir  at  Law,  in  Aid  of,  and  to  make 
Way  for,  the  executory  Devife  to  the  firft  Son  of  Tho- 
mas  Gore,  at  the  Time  he  ftiould  be  intitled  to  the 
fame. 

And  I  do  not  fee  any  Difference,  as  to  this  Point, 
whether  the  Fee-fimple,  or  only  the  Freehold,  is  de- 
vifed  away  from  the  Heir  at  Law  ;  for  in  either  Cafe, 
the  executory  Devife  to  the  firft  Son  of  Thomas  Gore  to 
be  begotten  will  fail. 

I  would  own,  if  the  Teftator  had  devifed  the  Pre- 
miffes  to  the  Truftees  for  five  Years,  and  from  and 
after  the  Determination  of  that  Eftate,  to  the  firft  Son 
of  Thomas  Gore  to  be  begotten,  in  Fee-fimple,  inftead  of 
an  Eftate-tail,  here  no  Remainder  could  have  been 
limited  over,  and  the  Fee-fimple  would  have  defcended 
to  the  Heir  at  Law  of  the  Teftator,  in  Aid  of  the  ex- 
ecutory Devife,  and  to  give  Way  to  it,  when  at  the 
Time  appointed,  it  Ihould  take  Effe(^. 

So  if  the  Devife  had  been  to  the  Truftees  for  the 
Term  of  five  Years,  and  from  and  after  the  Determi- 
nation thereof,  to  the  firft  Son  of  Thomas  Gore  to  be 
begotten  in  Tail  Male,  without  devifing  any  Remainder 
over;  here  alfo  the  Fee-fimple  would  have  defcended  to 
the  Heir  at  Law  of  the  Teftator,  in  Aid  of  the  exe- 
cutory Devife,  when  it  ftiould  take  EftV61:. 

So  if  the  Devife  over  had  been  to  the  right  Heirs 
of  the  Teftator,  which  would  be  a  void  Devife,  he- 
caufe  the  Heir,  in  fuch  Cafe,  would  be  in  by  Defcent. 

I  But 
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But  It  Is  quite  otherwife  where,  after  this  execu-* 
tory  Devife  in  Tail,  the  Remainder  for  Life  is  deviled 
over  to  one  in  effe,  and  capable  of  taking,  as  here  it 
is  to  Edn-ard  Gore  the  Teftator's  iecond  Son,  in  Re- 
gard the  Freehold  being  thereupon  once  veiled  in  him, 
cannot  be  fetched  back  agaiuj  or  give  Way  to  the  after- 
born  Son  of  Thomas  Gore. 

This  is  the  known  Difference,  as  to  this  Point,  be- 
twixt an  Ellate  veiled  by  Purchafe,  and  an  Eilate 
veiled  by  Defcent  :  As  it  J^ands  were  granted  to  J.  for 
Life,  the  Remainder  to  the  right  Heirs  of  B.  and  B. 
has  Iffue  a  Daughter,  and  dies  leaving  his  Wife  enfient 
with  a  Son  who  is  afterwards  born,  the  Dau^^hter 
claiming  by  Purchaie  mail  retain  the  Lands  againil 
the  potlhumous  Son. 

But  if  thefe  Lands  had  been  granted  to  B.  and  his 
Heirs,  and  B.  had  died  leaving  a  Daughter,  and  his 
Wife  enfient  with  a  Son  who  is  afterwards  born,  het 
Title  being  by  Defcent,  fhall  give  Way  to  that  of 
the  Son.  i  Co.  95.  Shelly?,  Cafe,  3  Co.  6\.  b.  Lincoln's 
College  Cafe. 

So  in  the  prcfent  Cafe,  where  the  Reverfion  in  Fee 
deicends  to  the  Heir  at  Law,  it  Ihall  give  Way  to  the 
executory  Devife,  whenever  the  Son  of  Thomas  Gore 
lliall  become  intitled ;  but  on  the  other  Hand,  where 
the  Remainder,  afrer  this  executory  Devife  to  the  firll: 
Son  of  Thomas  Gore  in  Tail,  is  devifed  over,  and  veiled 
as  by  Purchaie,  inch  Remainder  cannot  be  fetched 
back,  nor  will  it  give  Way  to  an  executory  Devife  on 
a  fubfequent  Biith. 

Nor  do  I  know  any  Precedent  or  Cafe  adjudged, 
where  there  is  a  Deviie  for  Years,  and  afterwards  an 

exjecutorv 
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executory  Devlfe  in  Tail  or  for  Life,  and  after  that  a 
Remainder  over  for  Life,  or  in  Fee,  to  a  Perfon  in  ejfe, 
where  fuch  an  executory  Devile  is  allowed  good. 

In  the  Cafe  of  Scatter  good  verfus  Edge  (Salk.  ubi  fupra) 
the  Devife  is  to  one  for  eleven  Years,  and  afterwards 
an  executory  Devife  in  Tail,  (as  was  endeavoured  to 
be  made  out)  but  the  Remainder  was  there  to  the 
right  Heirs  of  the  Teftator,  fo  that  the  Reverfion  in 
Fee  defcended  to  the  Heir  at  Law,  in  Aid  of,  and  to 
give  Way  to  the  executory  Devife:   Whereas, 

Here  the  Remainder  is  devifed  from  the  Heir  at  Law, 
and  given  to  Edward  Gore  the  Teftator's  fecond  Son ; 
and  if  no  Cafe  has  gone  fo  far,  the  Court  will  not  (I 
prefume)  carry  this  Cafe  further  than  any  ft)rmer 
Cafe  of  the  like  Nature,  in  Favour  (as  has  been  faid) 
of  fo  inconvenient  an  Eftate. 

But  further,  there  is,  in  the  principal  Cafe,  another 
Reafon  why  there  fliould  not  'be  any  Conftruftion 
made  for  the  Defcending  of  the  Freehold  of  the  Pre- 
milles  to  the  Heir  at  L^w,  there  to  wait  until  the  ex- 
ecutory Devife  to  the  hrft  Son  of  Thomas  Gore  lliall 
take  Eft^eft,  (rv^.)  becaufe  if  the  Freehold  of  the  Pre- 
milfes,  upon  the  Teftator's  Death,  Ihall  be  conftrued  to 
defcend  to  his  Heir  at  Law  (who  is  the  Teftator's  el- 
deft  Son  Thomas  Gore^) 

This  will  merge  and  deftroy  the  Rent-charge  of  fo  /. 
per  Anmmt,  devifed  to  this  cldeft  Son  by  the  fame  Will, 
and  out  of  the  fame  Lands. 

And  as  to  this  the  Cafe  in  Ihort  is.    The   Tefta- 
tor devifes  his  Lands   to  Truftees  for  500  Years,   in 
I'ruft  to  pay  50  /.  per  Annum  to  his  eldeft  Son  Thomas 
Gore  for  his  Life,  but  with  an   exprcfs  Power  to  his 
z   .  faid 
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fald  eldeft  Son,  to  diftraln  upon  Part  of  the  PremifTes 
for  this  s^o  /.  pr  Annum  Rent-Charge,  and  after  the 
Determination  of  the  500  Years  Term,  then  to  the 
firfl:  Son  of  Thomas  Gore  to  be  begotten  in  Tail  Male. 

Now  it  cannot  be  faid,  that  this  Rent-charge  of 
50  /.  per  Annum  to  Thomas  Gore,  is  only  a  Truft  on  the 
500  Years  Term,  becaufe,  as  there  is  an  exprefs  Power 
given  by  the  Will  to  Thomas  Gore  to  diftrain  upon  the 
Prem ides  for  this  50  /.  per  Annum,  thefe  Words  alone 
make  it  a  Rent-charge  to  him  ifl'uing  out  of  the  Lands; 
fo  in  Lit.  (Seft.  218.)  it  is  faid,  that  granting  a  Power 
to  one  to  diltrain  on  Land  for  any  annual  Sum,  cre- 
ates a  Rent-charge. 

Then  the  Teftator's  eldeft  Son  Thomas  Gore  having  a 
legal  Title  to  this  Rent-charge  of  50  /.  per  Annum,  if  the 
Ireehold  of  the  fame  Land  out  of  which  the  Rent-charge 
iftlies,  be  conftrued  to  defcend  to  him,  this  will  merge, 
and  deftroy  the  Rent-charge  created  by  the  fame  Will ; 
for  it  is  wholly  inconfiftent,  for  the  fame  Perfon  to  have 
the  Land  itfelf,  and  the  Rent  iftliing  out  of  the  Land ; 
and  I  take  it,  that  the  legal  Eftate  of  the  Land  being 
devifed  to  Truftees  for  Years  only,  will  not  prevent 
.the  Merger  of  the  Rent,  but  as  the  Freehold  of  the 
Land  is  in  him  that  claims  the  Rent,  the  latter  muft 
be  extin£l: :  As  if  the  Cafe  were,  that  A.  has  a  Rent  of 
20  /.  per  Annum  ilTuing  out  of  Land,  and  the  Owner 
of  the  Land  were  to  devife  the  Land  to  J.  S.  for  Years, 
Remainder  to  A.  (that  had  the  Rent)  for  Life,  if  A. 
agrees  to  and  accepts  this  Devife,  the  Rent  is  gone,  for 
the  Freehold  of  the  Rent  is  merged,  fo  that  A.  cannot 
have  an  Eftate  for  Life  in  the  Rent ;  and  other  Eftate 
he  cannot  have  therein,  in  Regard  no  other  Eftate  was 
granted  him,  and  he  cannot  have  an  Eftate  without  a 
Donor  or  Grantor,  and  fo  the  Rent  is  gone. 

Vol.  IL  P  Where- 
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wherefore  this  Conftru£llon  of  the  Freehold  of  the 
Premises  defcending  to  the  Teftator's  eldeil  Son  and 
Heir,  and  thereby  merging  the  Rent-charge  of  ^o/. 
per  Annum  given  by  the  fame  Will,  fhould  be  avoided, 
without  an  abfolute  Neceflity  for  it ;  and  here  is  no 
Necelfity  for  it,  forafmiich  as  the  Land  may  very  pro- 
perly and  reafonably  be  conftrued  to  go  over  to  the 
Teftator's  fecond  Son  the  next  Remainder-man,  a  Per- 
fon  in  effe,  and  capable  of  taking. 

So  that,  in  the  prefent  Cafe,  there  feems  to  be  no 
Foundation  to  fuppofe  the  Freehold  of  the  Premifies 
in  Qiieftion  to  defcend  to  the  Teftator's  Heir  at  Law, 
there  to  wait,  till  the  executory  Devife  fliall  take 
Effea. 

And  without  fuch  Defcent,  there  is  as  little  Foun- 
dation to  maintain  this  Devife  over  to  the  firft  Son  of 
Thomas  Gore  to  be  begotten  in  Tail  Male,  to  be  good 
as  an  executory  Devife. 

I  ftiall  infift  only  on  one  other  Reafon,  why  this 
Devife  over  of  the  Premilfes  to  the  firft  Son  of  Tho' 
mas  Gore  to  be  begotten,  cannot  operate  as  an  exe- 
cutory Devife ;  and  that  is,  becaufe  it  is  devifed  by 
way  of  Remainder. 

The  Devife  is  to  Truftees  for  5C0  Years,  and  from 
and  after  the  Determination  of  that  Eftate,  then  to 
the  Ufe  of  the  firft,  i^fc.  Son  of  Thomas  Gore  to  be  be- 
gotten in  Tall  Male,  fuccefllvely. 

This  is  a  plain  Devife  of  a  Remainder,  a  Devife  by 
way  of  Remainder  to  the  firft  Son  of  Thomas  Gore,  iSfc. 

I  Now 
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Now  there  are  the  plalneft  Differences  between  the 
Nature  of  a  Remainder,  and  that  of  an  executory  Devife. 

ifl.  There  cannot  be  a  Remainder  without  a  parti- 
cular Eftate  ;  but  there  may  be  an  executory  Devife 
without  any  particular  or  precedent  Ellate. 

idly^  A  Remainder  is  fubie£l  to  be  difcontinued,  de- 
vefted  or  difplaced  by  Feoffmenc  or  Fine,  or  to  be 
barred  by  a  Recovery. 

But  an  executory  Devife  cannot  be  barred  by  Reco- 
very, nor  -difcontinued,  nor  fo  much  as  difplaced,  or 
turned  to  a  Right  by  any  Feoffiuent  or  I^ine ;  for 
wherefoever  the  Land  which  is  fubjeiled  to  this  execu- 
tory Devife  is  conveyed,  it  palTes  with  this  Clog 
chained  to  it ;  lo  that  it  is  very  reafonable  to  infill, 
that  where  an  Ellate  is  conveyed  as,  or  by  way  of  a 
Remainder,  there  it  fhall  not  operate  as  an  executory 
Devife,  efpecially,  if  there  be,  (as  in  this  Cafe  there 
was)  at  the  Time  of  making  the  Will,  a  Poffibiiity  that 
it  might  veft  as  a  Remainder,  by  the  Birth  of  a  Son  in 
the  Life-time  of  the  Teftator,  and  after  the  making 
the  Will. 

And  in  this  Objection  I  am  warranted,  tho'  not  by 
any  Refolution,  yet  by  an  Opinion,  and  that  a  very 
great  one ;  it  is  that  of  Lord  Chief  Juftice  Holt,  and 
the  reft  of  the  Judges,  in  a  Cafe  which  has  been  cited, 
but  I  think  this  Pare  of  it  not  taken  Notice  of;  I  mean 
the  Cafe  of  Goodright  and  Cornijlj,  reported  (tho'  but 
Ihortly j  in  i  Stdk.  ii6.  The  Cafe,  as  there  reported,  is 
thus : 

One  Knowling,  feiied  in  Fee  of  Lands,  devifes  them 
to  his  eldeft  Son  John  for  fifty  Years,    if  he  fo  long 

live, 
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live,  and  then  follow  thefe  Words,  "  And  as  for  my 
"  Inheritance  after  the  Term,  I  do  devife  the  fame  to 
*'  the  Heirs  Male  of  the  Body  of  my  eldeft  Son  Johrif 
"  and  for  Default  of  fuch  Illue,  to  my  youngeft  Son 
"  Richard'\  Refolved,  that  the  Devife  of  the  Remain- 
der to  the  Heirs  Male  of  the  Body  of  the  Teftator's 
eldert  Son  John  was  void  as  a  Remainder,  for  want  of  a 
Freehold  to  fupport  it. 

And  the  Lord  Chief  Juftice  Holt,  together  with  the 
reft  of  the  Judges,  like  wife  held,  that  this  Devife  to 
the  Heirs  Male  of  the  Body  of  the  Teftator's  eldeft  Son 
Jobriy  expe£lant  on  this  Term  of  fifty  Years,  could 
not  operate  as  an  executory  Devife ;  and  one  of  the 
Reafons  given  for  it  was,  ■*  becaufe  it  was  devifed  as  a 
Remainder;  indeed  another  Reafon  added  to  it  was, 
becaufe  it  was  limited  j&^r  verba  depr^fenti ;  fo  that  each 
of  them  was  held  for  a  Reafon  why  the  Devife  in  that 
Cafe  could  not  operate  as  an  executory  one,  and  one  of 
them  was,  becaufe  It  was  devifed  by  Way  of  Re- 
mainder. 

Befides,  this  I  may  obferve  upon  the  Cafe  as  re- 
ported by  Salk.  (and  which  in  Fa£l:  were  the  Words  of 
the  Will  in  that  Cafe,) 

That  the  W^ords  there  infifted  upon,  to  make  an 
executory  Devife  to  the  Heirs  Male  of  the  Body  of  the 
Teftator's  Son  John,  are  much  more  proper,  and  much 
more  adapted  for  an  executory  Devife,  than  the  Words 
of  the  Will  in  the  principal  Cafe:  In  the  Cafe  of  Good- 
right  and  CorniJJj,  the  Teftator  devlfes  his  Lands  to  his 
eldeft  Son  John  for  fifty  Years,  if  he  fo  long  live;  then 
follow  thefe  Words,  "  And  as  for  my  Inheritance  after 
2  "  the 


*  Sed  Vide  i  Salk.  where  the  Opinion  of  the  Court,  as  to  this  Point, 
is  bid  down  with  fome  Uncertainty, 
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"  the  faid  Term,  I  do  devlfe  the  {lime  to  the  Heirs 
"  Male  of  my  eldcft  Son  John'^  Now  thei'e  Words  in 
the  Will  are  proper  Words  to  introduce  a  new  original 
executory  Devife;  and  yet  it  was  refohed  that  they 
JhoLiId  not  operate  as  an  executory  Devii'e ;  and  one 
of  the  Reafons  given  was,  for  that  they  imported  a  1^ 
vife  of  a  Remainder  :    Whereas, 

In  the  principal  Cafe,  where  the  Devife  is  to  Trii'^ 
flees  for  500  Years,  and  irom  and  after  the  Deter- 
mination of  that  Eilaie,  then  to  the  firft  Son  of  the 
Body  of  Thomas  Gore  to  be  begotten  in  Tail  Male, 
furely  no  Words  can  be  more  proper,  no  Words  more 
natural  to  exprefs  a  Limitation  ol  a  Remainder,  than 
to  fay,  from  and  after  the  Determination  of  the  pre- 
cedent Eftate  for  Years. 

And  if  the  Words  of  the  Will,  in  the  Cafe  of  Good- 
right  and  Cornijlj,  (hall  be  looked  upon  fo  much  to  im- 
port a  Limltatix^n  of  a  Remainder,  as  for  that  Reafon 
to  hinder  the  Deviie  from  ever  operating  as  an  exe- 
cutory Devife, 

The  Words  in  the  principal  Cafe  much  more  plain- 
ly import  a  Limitation  of  a  Remainder,  and  there- 
fore, according  to  the  Opinion  in  Salk.  are  not  to  be 
conllrued  to  operate  otherwife  than  as  a  Remainder* 
For  which  Realon,  in  my  Apprehenfion,  this  Devife 
over,  in  the  principal  Caie,  to  the  firit  Son  of  Thomas 
Gore  to  be  begotten  in  Tail  Male,  is  void,  and  cannot 
take  Effeft  as  an  executory  Devife. 

I  fl-^all  only  add  one  Thing  more,  and  that  is  touch- 
ing the  Intention  of  the  Teflator  in  this  Cafe,  which 
has  been  pretty  much  infilled  upon  by  the  other  Side^ 
as  well  in  this  Court,  as  in  the  Court  from  whence 
the  Cafe  comes. 

Vol.  IL  CL  It 


^ — — 

<j8  De  Term.  S.  Trin.  1722. 


It  is  obje^led,  that  the  Intention  of  the  Teftator  In 
this  Cafe,  and  in  his  Will  too,  is  in  Favour  of  the 
Sons  of  his  eldeft  Son  Thomas  Gore,  and  that  thefe  Sons 
of  the  Teftator's  eldeft  Son  fhould  have  Preference  to 
the  Teftator's  younger  Sons. 

And  perhaps  this  might  be  the  Teftator's  Intention ; 
nay,  fuppofing  it  was,  yet  every  Man's  Intention  in 
a  Will,  as  well  as  in  a  Deed,  muft  be  conformable  to 
the  Rules  of  Law,  or  elfe  it  is  to  be  rejeded. 

If  the  Teftator  (as  here  he  feems  to  have  done)  In- 
tended to  devife  his  Eftate  in  fuch  a  Manner,  as  that 
the  Freehold  thereof  fliould  be  in  Abeyance ;  this  In- 
tention is  contrary  to  the  fettled  Rules  of  Law,  and 
muft  be  rejefted. 

If  the  Teftator  intended  (as  here  he  feems  to  have 
done)  to  make  an  executory  Devife,  which  is  not  to 
take  Effe^l  within  that  Compafs  of  Time  which  the 
Law  prefcribes  for  that  Purpofe;  this  is  contrary  to 
Law,  and  fuch  an  Intention  muft  not  take  Place. 

If  the  Teftator  intended  (as  here  he  plainly  did)" 
that  the  Freehold,  vefted  in  a  Remainder-man,  (the 
Teftator's  fecond  Son  Edward  Gore)  fliould,  after  it  was 
thus  vefted  and  fettled,  be  devefted  and  fetched  back 
again,  to  give  Way  to  a  fubfequent  Birth  of  a  prior 
Remainder-man ;  this  Intention  is  contrary  to  the 
eftabliflied  Rules  of  Law,  and  therefore  muft  not  pre- 
vail. 

I  would  fuppofe  the  Fa£ls  in  the  prefent  Cafe  to 

have  happened   thus ;    As  the  Devife  is  to  Truftees 

for  500  Years,  and  afterv;ards  to  the  firft,   (^c.  Son 

I  '  of 
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of  Thomas  Gore  to  be  begotten  in  Tall  Male,  fuccef- 
lively,  with  Remainder  to  the  Teftator's  fecond  Son  Ed- 
ward Gore  for  Life,  with  Remainders  over  prout  the 
Will; 

I  would  fuppofe,  for  Argument  Sake,  that  this  firft 
Son  of  Thomas  Gore  fhould  take,  and  that  he  had  en- 
tered upon,  and  enjoyed  the  Eftate,  fubjeft  to  the  500 
Years  Term,  and  that  afterwards  the  firft  Son  of  Tho- 
mas Gore  fhould  die  without  llTue,  and  without  leaving 
any  Brother  then  in  Being,  fo  that  then  Edward  Gore 
the  fecond  Son  of  the  Teftator,  as  being  the  next  Re- 
mainder-man, had  entered,  and  that  afterwards  Thomas 
Gore  the  Teftator's  eldeft  Son  had  had  another  (pofthu- 
mous)  Son  ; 

There  would  be  no  Colour,  nor  would  it  be  con- 
tended for,  if  this  were  the  Fa£l:,  that  this  fecond  Son 
of  Thomas  Gore^  fo  born  out  of  Time  (as  I  may  fay) 
born  after  his  Brother's  Death  without  IlTue,  and  after 
the  Freehold  is  gone  over  to  the  next  Remainder-man, 
fliould,  notwithftanding,  be  intitled  to  this  Eftate. 

And  yet,  in  that  Cafe,  the  Intention  of  the  Tefta- 
tor is  as  plain,  and  by  the  fame  Words  is  exprefled  to 
be,  as  much  in  Favour  of  the  fecond  Son  of  Thomas 
Gore,  as  of  his  eldeft  Son,  and  that  every  Son  of  Tho- 
mas  Gore  ftiould  take  in  his  Turn,  in  Preference  to 
the  younger  Sons  of  the  Teftator. 

But  ftlll  this  Intention  being  contrary  to  Law,  is 
not  to  be  regarded. 

But  as  this  Will  is  penned,  there  is  very  little  Room 
to  argue  from  the  Intention  of  the  Teftator,  in  Favour 
of  the  Sons  of  Thomas  Gore  the  Teftator's  eldeft   Son  ; 
becaufe  he,  that  argues  for  the  Intention  of  the  Tefta- 
tor 
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tor  in  this  Part  of  the  Will,  miift  argue  againfl:  what 
is  the  plain  Intention  of  the  Teftator  in  another  Part  of 
the  Will  ;  he  that  argues  to  make  this  a  good  execu- 
tory Devife,  in  Favour  of  the  fir  ft  Son  of  Thomas  Gore, 
muft,  in  order  to  make  good  this  executory  Devife,  en- 
deavour to  prove,  that  the  Premiffes,  on  the  Death  of 
the  Teftator,  did  defcend  to  his  Heir  at  Law,  (vi^.) 
his  eldeft  Son  Thomas  Gore,  to  wait  there,  until  the 
executory  Devife  Ihould  take  Place. 

Rut  nothing  can  be  more  againft  the  Intention  of 
the  Teftator  than  this  would  be :  For  the  Teftator  in 
his  Will  declares  his  Intention,  in  the  plaineft  Manner, 
and  in  the  moft  exprefs  Words,  to  be  that  his  eldeft 
Son  and  Heir  Thomas  Gore  ftiall  only  have  a  Rent-charge 
of  50  /.  a  Year  out  of  his  Lands. 

Nay,  not  only  fays  fo  by  his  Will,  but  gives  his 
Reafons  for  it,  vi^.  that  his  eldeft  Son  Thomas  Gore 
would  have  another  Eftate  upon  his  Death,  of  400  /. 
per  Annum  in  Wilts  :  Alfo  for  that  the  Teftator  had,  be- 
fore that  Time,  fupplied  his  Son  and  Heir  with  divers 
Sums  of  Money. 

Now  when  the  Teftator  has  exprefly  faid  by  his 
Will,  that  his  eldeft  Son  and  Heir  ftiall  have  no  Part 
of  his  Lands  : 

The  other  Side,  who  at  the  fame  Time  muft  aclinic 
they  argue  for  the  Intention  of  the  Teftator,  mull:  in- 
l^ft,  contrary  to  this  Intention,  that  the  Freehold  and 
Fee-fimple  of  ail  the  Teftator's  Land  ftiall  defcend  to 
him  at  the  Teftator's  Death ;  and  while  the  Teftator 
fays,  that  his  eldeft  Son  Ihall  have  a  Rent-charge  of 
50  /.  per  Annum  out  of  his  Eftate,  the  other  Side  who 
are  ftill  maintaining  the  Intention  of  the  Teftator,  muft 
I  fay, 
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fay,  that  the  eldeft  Son  of  the  Teftator  cannot  have  this 
Rent-charge  of  50  I.  per  Annum,  that  being  merged  by 
the  Defcent  of  the  Land  upon  him.  All  which  are  Incon- 
iiftencies,  and  therefore  doubtlefs,  whatev^er  was  the  In- 
tention of  the  Teftator  in  this  Cafe,  it  muft  be  reje<3:- 
ed,  not  only  as  repugnant  to  the  Rules  of  Law,  but 
indeed  as  inconliftent  with  itfelf 

As  to  the  other  Qiieftlon,  which  is  likewife  fent  to 
your  Lordlhips  for  your  Opinion,  (vii^i.)  in  whom  the 
Freehold  of  rhe  PremilTes  vefted  upon  the  Death  of 
the  Teftator? 

I  take  this  to  be  intirely  depending  upon  the  for- 
mer Qiieftion;  for  if  the  Devife  over  of  the  Premlftes 
expeftant  upon  this  Term  of  500  Years  to  the  firft, 
iS!'c.  Son  of  Thomas  Gore  to  be  begotten,  be  a  void  De- 
vife, as  we  have  endeavoured  to  prove  it  is,  then  it 
neceflarily  follows,  that  the  next  Remainder  fubfequent 
to  this  void  Devife,  which  is  the  Devife  to  the  Tefta- 
tor's  fecond  Son  Edward  Gore,  muft  take  place,  and 
confequently  the  Freehold  of  the  Premiftes,  upon  the 
Teftator's  Death,  muft  then  veft  in  the  Teftator's  fe- 
cond Son  Edivard  Gore ;  this  is  fo  plain  a  Confequence, 
that  I  ftiall  give  your  Lordftiips  no  Trouble  about  it. 

Upon  the  whole  Matter ;  if,  at  the  Time  of  ma- 
king of  this  Will  now  in  Qiieftion,  it  was  pollible 
that  the  Devife  over  to  the  firft  Son  of  Thomas  Gore  to 
be  begotten  in  Tail  Male,  might  operate  and  take  Ef- 
fe£l:  as  a  Remainder,  as  it  plainly  might,  in  cafe  the 
firft  Son  of  Thomas  Gore  had  been  born  in  the  Life- 
time of  the  Teftator,  which  at  the  Time  of  making 
this  Will  was  poifible  : 

If  the  Rule  in  Difcountenance  of  thefe  executory 

Devifes  be,  that  whenever   a  Limitation  of  an  Eftate 

Vol.  II.  R  might 
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might  by  any  PolTibility  take  Effect:  as  a  contingent  Re- 
mainder, there  it  fhall  not  operate  as  an  executory  De- 
vife.    As  I  take  this  to  be  the  Rule  : 

If  there  be  no  Difference  in  the  legal  Acceptation 
of  the  Words  begotten  or  to  be  begotten^  as  I  take  it  to 
be  fettled,  that  there  is  not  : 

If  this  executory  Devife  cannot  take  Efted  or  veft 
as  a  legal  and  alienable  Ellate  upon  the  Birth  of  a  Son 
of  Thomas  Gore,  but  muft  wait  and  expe6l  until  the 
Term  of  500  Years  is  determined,  as  I  conceive  it 
muft : 

If  an  executory  Devife  to  take  EfFe6l  on  the  Deter- 
mination of  a  Term  of  500  Years  be  a  Perpetuity,  and 
therefore  a  void  Devife,  as  moft  plainly  it  is  : 

If  the  Rule  be,  that  an  executory  Devife  of  a  Free- 
hold, expe6lant  on  a  Leafe  for  Years  only,  cannot  be 
good,  unlefs  in  Cafes  where  the  Freehold  may  Defcend 
to  the  Heir  at  Law  of  the  Teftator,  there  to  wait  un- 
til the  executory  Devife  takes  Effed,  as  I  humbly  ap- 
prehend this  to  be  the  Rule  : 

If  in  the  prefent  Cafe,  the  Freehold  of  the  Premifles 
cannot  defcend  to  the  Heir  at  Law  of  the  Teftator,  the 
fame  being  devifed  over  to  a  third  Perfon  in  ejfe,  as 
plainly  it  cannot : 

If  it  be  a  Rule  in  Law,  that  a  Freehold  once  vefted 
by  Purchafe,  cannot  be  afterwards  devefted,  and  fetched 
back  again,  to  make  Way,  and  give  place  on  the  Birth 
of  a  nearer  Remainder  Perfon,  as  furely  this  is  the 
Rule  : 


If 
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If  in  Cafe  of  a  Devlfe  over,  where  it  is  limited  by 
Way  of  Remainder,  it  (hall  not  operate  as  an  executo- 
ry Devife,  which  is  fo  held  in  the  Cafe  I  have  cited : 

If  the  Courts  both  of  Law  and  Equity  have  all  de- 
clared, that  they  would  not  advance  an  executory  De- 
vife one  lingle  Step  further  than  former  Refolutions 
had  carry'd  them  : 

And  if  what  the  other  Side  now  labour  at,  would 
be  to  extend  them  further  than  ever  yet  they  have  been 
carried,  as  I  prefume  it  would  be  : 

If  any  one  of  thefe  feveral  Points  be  for  us,  and  we 
fubmit  whether  they  be  not  all  for  us  : 

Then  we  hope  that  your  Lordfhips  Opinion  will  be 
alfo  for  us, 

And  pray  your  Judgment  accordingly  for  the  Plaintift. 

Whereupon  all  the  four  Judges  of  the  King's  Bench 
that  then  were,  (w^.)  Vratt  C.  J.  ^owis.  Eyre,  and 
Fortejcue  Aland,  Juftices,  certified  their  Opinions  under 
their  Hands,  "  That  the  Devife  to  the  eldeft  Son  of 
Thomas  Gore  was  void;  that  it  could  not  be  good  as 
a  Rem.ainder,  for  Want  of  a  Freehold  to  fupport  it ; 
"  and  that  it  could  not  take  EfFe£l  as  an  executory 
"  Devife,  becaufe  it  was  too  remote,  (vi^.)  after  500 
"  Years".  But  Lord  Macclesfield  exprelTed  fome  DifTa- 
tisfa6lion  at  this  Opinion  of  the  Judges,  faying,  that 
tho'  the  Law  might  be  fo,  yet  the  Term  of  500  Years 
being  but  a  Truft-term,  and  to  be  confidered  in  Equity 
as  a  Security  only  for  Money,  was  not  to  be  fo  far  re- 
garded (at  leaft  in  Equity)  as  to  make  the  Devife  over 
void. 

After 


<( 
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After  which  the  eldeft  Son  Thomas  Gore  and  his  Bro- 
ther Edward  came  to  an  Agreement,  which  was  con- 
firmed by  the  Court. 

Afterwards  Thomas  Gore  had  a  Son  and  died,  and  the 
Son  of  Thomas  Gore  bringing  this  Matter  over  again  in 
Chancery,  Lord  Chancellor  King  fent  it  a  fecond 
Time  to  the  Court  of  King's  Bench,  where  Lord  Hard- 
wicke  C.  J.  Fage^  Probyn  and  Lee,  Juftices,  certified  their 
Opinion  againft  the  Opinion  of  their  PredecefTors, 
(tv;^.)  "  That  this  was  a  good  executory  Devife,  and 
not  too  remote ;  for  that  it  muft  in  all  Events,  one 
Way  or  other,  happen,  upon  the  Death  of  Thomas: 
Gore,  whether  he  fhould  liave  a  Son  or  not,  and 
'•  either  upon  the  Birth  of  the  Son,  or  upon  his  Death 
"  without  Iffue  Male,  the  Freehold  muft  veft". 

Lord  Raymond  alfo  was  of  this  laft  Opinion. 

The  two  Certificates  were  in  the  Words  following: 

We  have  heard  Counfel  on  both  Sides  on  the  Qiie- 
flion  above-fpecified,  and  having  confidered  the  fame, 
are  of  Opinion,  that  the  Devife  of  the  Manors  above- 
mentioned  to  the  firft  Son  of  Thomas  Gore  is  void,  be- 
caufe  he  cannot  take  by  Way  of  Remainder,  for  that 
there  is  no  Freehold  to  fupport  it  ;  nor  can  he  take 
by  Way  of  executory  Devife,  becaufe  it  is  not  to  take 
Place  within  that  Compafs  of  Time  which  the  Law  al- 
lows ;  and  we  are  alfo  of  Opinion,  that  the  Freehold  of 
the  fame  Manors,  on  the  Death  of  the  Devifor,  vefted 
in  Edward  the  fecond  Son. 


1722,  John  Pratt. 

Littleton  Powis. 

R.  Eyre. 

J.  Fortcjcue  Aland. 

Upon 
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/- 


Upon  Hearing  Counfel  on  both  Sides,  and  Coniide- 
ration  of  this  Cale,  we  are  of  Opinion,  that  the  Devile 
of  the  Manors  of  Barrow  and  Soiithley  to  the  firft  Son 
of  Thomas  Gore  is  good  by  Way  of  executory  Devife, 
and  that  the  Freeh(ild  of  the  faid  Manors,  on  the  Death 
of  the  Devifor,  veiled  in  his  Heir  at  Law. 

Jan.  16.    1733.  Hardwicke. 

F.  Page. 
E.  Prohytj. 
If.  Lee. 


Ayliffe  verfus  Mr.  Jujlice  Tracy.       ^"-^^  9- 

I  'HE  Plaintiff  courted  one  vf  the  Daughters  of  a  Letter 

-■-     Sir  Thomas  Hafewood,  and  treated  with  the  Father  ^^"^  ^  ^^a- 

about  the  Marriage ;    the  Father  confents   to  the  Mar-  Daughterr 

riaoe,  and  writes  to  his  Daughter,  intimating,  that  he  ^>'  ^'^"^'^  '^"^ 

o   '  .       .    ^  ,  ^  agrees   to 

had  met  the  Plaincift  Mr.  Ayl/jfe,    and   had  agreed  to  give  her 
give  him  as  a  Portion  2000/.  which  the  Plaintiff  (he  ^°°°^'f°J.' 

H  .  ,  3^  tlon,  and  this 

laid)  teemed  fully  to  aUent  to,   and  that  they  were  to  notfhewnto 

pieet  the  next  Day,    when  the  Affair  was  to  be  fully  ^ho^ft^r. 

concluded  ;   and  fubfcribed  his  Name  to  the  Letter,      wards  mar- 
ried the 

Daughter,  does  not  take  the  Promife  eut  of  the  Statute  of  Frauds. 

Accordingly  they  met  and  agreed  to  the  Marriage, 
and  the  Father  gave  Money  1  to  the  Daughter  to  buy 
her  Wedding-Cloaths,  and  the  Wedding-Day  having 
been  appointed,  the  Father  died  before  that  Day,  ha- 
ving made  his  Will  long  before  this  Treaty  of  Mar- 
riage, and  given  his  Daughter  onjy  20,00/. 

The  Daughter  did  not  fhew  this  Letter  to  the  Plain- 
riff  her  intended  Husband,  whom  (he  afterwards  mar- 
ried, and  the  2000/.  Legacy  was  paid  to  the  Plaintiff 

Vol.  II.  'S  the 
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the  Husband  ;  but  he  did  not,  neither  was  he  required 
to  make  any  Settlement  on  his  Wife,  but  was  a  Mer- 
chant and  Freeman  of  London. 

Lord  Chancellor:  This  being  no  more  than  a  Commu- 
nication, has  no  Ingredient  of  Equity;  the  Husband 
made  no  Settlement ;  he  did  not  know  of  this  Letter, 
it  being  wrote  to  the  Daughter,  and  therefore  cannot 
be  fuppofed  to  have  married  in  Confidence  of  the 
Letter  : 

Then  he  accepted  of  the  2000/.  Legacy  as  the  Por- 
tion, and  at  that  Time  demanded  no  more,  and  the 
other  Daughter  had  but  1500/.  Portion. 

Difmifs  the  Bill. 


Cafe  10.  y^erjion  verfus  Stephens, 

^.articles  '  I  'HE  Plaintiff  brought  thls  Bill  for  a  fpecific  Per- 
to  buy  Land,     -fl.     formancc  of  Articles  entered  into  by  the  Defen- 

andpavspart    ,,  ,  ,  \       r\\    •      '  rr     r        c^   ^         ^i 

ofthc'Pur-  dant  s  Father  Stephens,  to  the  Plaintitt,  tor  Sale  of  the 
chafe-Mo-     jviy,-jQr  of   Wheelock    in   Chefljire   for   12CO/.    and  100 

ney;  after-  ,  ■' 

wards  he      Gulneas. 

enters  into 

fcveral  Orders  of  Court  to  pay  the  Refidue  by  fuch  a  Day,  and  in  Default  thereof  to  give  up 
tlie  Articles,  and  lofe  what  he  had  before  paid  :  Court  will  relieve,  tho'  thcfe  Orders  have 
not  been  complied  with. 

There  had  arofe  fome  Difficulty  about  the  Title,  and 
the  Plaintiff  Infiftlng  that  the  fame  was  not  good,  with- 
out an  kOi  of  Parliament,  the  Defendant's  Father  pro- 
cured an  Aft  of  Parliament ;  upon  which  the  Plaintiff 
paid  Part  of  the  Money,  but  making  Default  in  Pay- 
ment of  the  Refidue,  the  Defendant's  Father  brought 
a  Bill  to  have  the  Refidue  of  the  Money,  or  to  be  dif- 
charged  of  the  Articles. 

2  Juft 
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Juft  before  that  Bill  was  ready  for  Hearing,  the 
Plaintiff  and  Defendant's  Father  entered  into  an  Order 
by  Confent,  figned  by  both  Parties,  and  reciting  the 
Articles,  by  which  the  Plaintiff  agreed  to  pay  the  Mo- 
ney by  fiich  a  Day,  or  in  Default  thereof  the  Articles 
to  be  delivered  up  and  cancelled,  and  the  Defendant's 
Father  to  hold  the  Premiires  difcharged  of  the  Articles. 

Then  the  Plaintiff  p  lid  i  ooo  /.  in  Part,  but  made 
Default  in  Payment  of  the  Reiidue,  and  entered  into 
another  Order  by  Conient  ligned  by  both  Parties^ 
whereby  a  further  Day  was  given,  when,  if  the  Money 
was  not  paid,  the  Plaintiff  agreed  to  lofe  all  the  Mo- 
ney which  he  had  advanced  before,  and  to  lofe  the 
Benefit  of  ihe  Articles,  which  were  to  be  put  into 
the  Hands  of  Mr.  Cox  the  Counfel,  and  deliver'd  over 
to  the  Defendant's  Father  in  Default  of  Payment,  and 
in  Cafe  of  fuch  Default,  the  Defendant's  Feather  to 
hold  the  Premiffes  difcharged  of  the  Articles. 

The  Plaintiff  Vernon,  having  again  made  Default, 
row  brought  this  Bill  to  have  the  Purchafe  compleated, 
on  Payment  of  what  was  due,  with  Intereft,  and  to  be 
relieved  agalnft  thefe  Orders. 

Lord  Chancellor :  Here  have  been  folemn  A^jreements 
that  ought  not  ilightly  to  be  got  over ;  but  however, 
if  the  Defendant  has  his  Money,  Intereft  and  Cofts, 
he  will  have  no  Reaton  to  complain  of  having  fuf- 
fered  ;  on  the  contrary,  it  would  be  a  very  great  Hard- 
lliip  on  the  Plaintiff",  to  loie  all  the  Money  which  he 
has  paid  ;  Lapfe  of  Time  in  Payment  may  be  recom- 
penced  with  Iiitereff  and  Cofts;  and  as  to  thefe  Agree- 
ments, they  were  all  intended  only  as  a  Security  for 
Payment  of  the  Money,  which  End  is  anfwered  by 
the  Payment  of  Principal  Intereft  and  Cofts. 

In 
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In  1720.  when  the  Money  was  to  have  been  paid, 
there  was  a  great  Scarcity  of  Money,  they,  in  whofe 
Hands  it  was,  locking  it  up  ;  alfo,  at  that  Time,  the 
Defendant's  Father  was  dead,  which  was  the  A£1  of 
God,  and  his  Executors  not  a6ling,  it  was  fome  Time 
before  the  Defendant  took  out  Adminiftration  with 
the  Will  annexed  of  his  Father,  which  was  the  De- 
fault of  the  Party  ;  fo  that  the  Plaintiff's  Payment  of 
the  Money  at  the  exa£l  Time  was  difpenfed  with. 

Let  the  Plaintiff  be  relieved  upon  Payment  of  Prin- 
cipal Intereft  and  Coffs. 


Cafe  II. 


Anonymus. 


Ifl-uetf '"  [^  ''^^  I^^'e  be  direfled  out  of  Chancery  to  be  tried, 
of  Chan-  ^  and  the  Party  Plaintiff  in  the  Iffue  gives  Notice 
pro^r'to'^  of  Trial,  and  does  not  countermand  it  in  Time ;  upon 
move  that  Motion,  the  Court  of  Chancery  will  give  Coils,  and 
Coftsfornot  ^'^^^  P'-^f  ^^'^^  Defendant  to  move  the  Court  of  Law 
going  on  to  where  the  Iffue  is  to  be  tried. 

Trial,   or  to 

move  there  'or  a  fpecinl  Jury. 

So  on  an  Iffue's  being  directed  out  of  the  Court  of 
Chancery,  after  fuch  Iffue  made  up,  it  is  proper  to 
move  the  Court  of  Chancery  for  a  fpccial  Jury,  if 
the  Circumftances  of  the  Cafe  require  it;  and  the 
Court  will  grant  the  fame,  as  they  did  in  the  Cafe  of 
the  Attorney  General  and  Snow. 


Scott 


o 
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Scott  Ycrihs  Bargeman,  c^^ii. 

clcifield. 

NE  has  a  Wife  and  three  Daughters,  A.   B.  and  One  having 
C.  and  being  poileffed  of  a  perfonal  Ellate,  de-  ^^^^ 


a    Wife 
three 


vifes  all  to  his  Wife,    upon  Condition,  that  Ihe  would  Daughters, 
immediately  after  his  Death  pay  900  /.  into  the  Hands  "llX^^S^,^^' 
of  jf.  S.  in  Truft  to  lay  out  the  lame  at  Intereft,  and  Daughters 
pay  the  Intereft  thereof  to  his  Vvife  for  her  iJfe,  ifS'^^E 
llie  Ihall  fo  long   continue  a  Widow  ;    and  after  her  rfCpe'^ive 
Death  or  Marriage,   in  Truft  that  J.  S.  fliall  divide  the  nwntv-one 
900/.  equally   among    the  three  Daughters,    at  their ''^^^^•'"'^S'^' 

.  ^   .  and  if  all  die 

refpeftive  Ages  of  twenty-one,  or  Marriage,    provided  before  their 
that  if  all  his  three  Daughters  Ihould  die  before  their  Le-  Legacies 

J  a  J  J  were  pay- 

gacies  Jboitld  become  payable^  then  the  Mother^  whom  the  able,  then  the 
Teftator  aifo  made  Executrix,   Ihould  have  the   whole  r;!^';'" '"  '^}f 

'  Mother  ;   ;t 

9C0 /.  paid  to  her.  two  of  the 

Daughters- 
die  before  their  Shares  become  due,   the  furviving  Daughter  is  intitled  to  the  whoje. 

The  Wife  pays  the  900/.  to  J.S.  and  marries  a  fe- 
cond  Husband,  (f/:^-)  the  Defendant  Bargeman ;  the 
two  eldeft  Daughters  die  under  Age  and  unmarried ; 
the  youngeft  Daughter  attains  twenty-one;  and  the 
Qiieftion  being,  whether  ftie  was  intitled  to  all,  or 
what  Part  of  the  9CO  /.  ? 

Lord  Chancellor :  The  youngeft  Daughter  is  intitled 
to  the  whole  900/.  by  Virtue  of  the  Claufe  in  the 
Will,  which  fays,  "  If  all  the  three  Daughters  ftiall  die 
"  before  their  Age  of  twenty-one  or  Marriage,  then 
"  the  Wife  Ihall  have  the  whole  900  /."  for  this  plainly 
excludes  the  Mother  from  having  the  900  /.  or  any 
Part  of  it,  unlefs  thefe  Contingencies  ftiall  have  hap- 
pened, and  the  Share  of  300  /.  a-piece  did  not  veft  ab- 
folutely  in  any  of  the  three  Daughters  under  Age,  fo 
as  to  go,  according  to  the  Statute  of  Diftributions,  to 

Vol.  II.  T  their 
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their  Reprefentatives,  in  regard  it  was  poiTible  all  the 
three  Daughters  might  die  before  their  Ages  of  twenty- 
one  or  Marriage,  in  which  Cafe  •  the  whole  900/.  is 
devifed  over  to  the  Mother  ;  confequently  the  whole 
900  /.  does  now  belong  to  the  furviving  Daughter  the 
Plaintiff. 

Cafe  13.  Blackball  verfus  Combs. 

(  XJ^on  an  Appeal  from  a  Decree  at  the  'Rolls.  ) 
Where  a       '  i  '  FI E  Defendant  Anne  Combs  lent  the  Plaintiff  Black- 


Bankrupt        J_     j^^^f^  Brother  120/.  for  which  the  Brother,  to- 
after  Ccrtin-  ,  .     .^, 
cateaiiowed,  gether  with  the  Plamtiti  Blackball^  was   bound  to  the 

Debtduebc-  Defendant  in  a  Bond   for  the  Payment  of  this  120/. 
fore  his        and  Intereit. 

Bankruptcy, 

the  Court,    on  the  Circumltances  of  the  Cafe,  will  relieve,    though  It  will  not  relieve  on  a 

Matter  purely  of  Mif-plcading. 

Afterwards  in  March  171  i.  the  Plaintiff  Blackball, 
the  Surety  in  the  Bond,  became  a  Bankrupt,  and  on  a 
Commiffion  iffued  out  againft  him,  was  accordingly 
found  a  Bankrupt. 

In  Eafler  Term  17  i  5.  the  Defendant  Combs  arrcffed 
the  Plaintiff  on  his  Bond,  and  on  the  28th  of  June 
following,  a  renewed  Commiffion  of  Bankruptcy  iffued 
out  againft  the  Plaintiff,  who  being  found  a  Bankrupt 
furrendered  his  Effefts,  and  fubmitted  to  be  examined 
by  the  Commiffioners;  but  his  Certificate  not  being 
then  allowed,  he  pleaded  Non  efl  faSium  to  the  Bond, 
whereupon  a  Verdi6l  and  judgment  was  obtained  a- 
gainft  the  Bankrupt,  and  Proceedings  being  alfo  had 
againft  the  Bail,  the  Bankrupt  furrendered  himfelf  in 
Difcharge  of  his  Bail. 

4  After 
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After  this  the  Commiffioners  of  Bankruptcy,  and 
four  Fifths  in  Number  and  Value  of  the  'Creditors, 
iigned  the  Certificate,  and  on  Notice  in  the  Gazette 
to  the  Creditors,  on  the  i  ith  of  November  171  5.  the 
Bankrupt's  Certificate  was  allowed  and  confirmed  by 
the  then  Lord  Chancellor. 

Upon  which,  this  Matter  being  difclofed  to  the  Court 
of  King's  Bench,  and  Affidavit  made,  that  the  Caufe  of 
Aftion  in  the  Bond  was  before  the  Bankruptcy,  that 
Court  made  a  Rule  that  the  Bankrupt  lliould  be  dif- 
charged  out  of  Prifon,  niji  caufa,  and  no  Caufe  being 
fliewn,   the  Rule  became  abfolute. 

In  Eafier  Term  1 7  i  9.  the  Defendant  Co/w^j- brought  a 
Scire  facias  upon  the  Judgment  againll  the  now  Plaintiff 
the  Bankrupt,  who  pleaded  the  A£1  of  the  5th  of  the 
late  Qiieen  for  preventing  Frauds  by  Bankrupts,  and 
that  the  Caufe  of  A6llon  accrued  before  the  Defendant's 
Bankruptcy  J  and  Ilfue  being  joined  on  this,  the  Jury 
found  a  Verdl£l  againfl  the  then  Defendant  the  Bank- 
rupt, he  (as  was  alledgedj  not  being  able  to  get  the 
Commiffion,  or  a  Copy  thereof  to  produce  at  the 
Trial ;  after  which  the  Plaintiff  in  the  A£lion  had 
Judgment. 

On  this  the  now  Plaintiff  the  Bankrupt  brought  a 
Bill  to  be  relieved  againfl  the  Proceedings  at  Law,  and 
Lord  Chancellor,  on  Motion,  granted  an  Injunction. 

Not  long  after,  the  Caufe  came  to  a  Hearing  before 
his  Honour  the  Mafler  of  the  Rolls,  who  difmiffed  the 
Bill,  in  Regard  the  A61  of  Parliament  touching  Bank- 
rupts and  their  Difcharge,  was  to  be  pleaded,  and  taken 
Advantage  of  at  Law  ;  and  this  having  been  accord- 
ingly pleaded,  and  found  againfl  the  Bankrupt,   there 

was 
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was  no  Equity  in  the  Cafe,  but  it  was  all  at  Law ; 
for  which  Reafon  the  Court,  with  great  Clearnefs,  dif" 
miffed  the  Bill. 

From  this  Decree  the  Bankrupt  appealed  to  Lord 
Chancellor,  before  whom,  In  Support  of  tlie  Decree,  it 
was  objefled,  that  the  faid  A61  had  prefcrlbed  in  what 
Manner  the  Bankrupt  was  to  take  Advantage  of  his 
Difcharge  and  Certificate,  (vi^)  by  pleading  it ;  and 
if  the  Bankrupt  had  not  purfued  this  Method,  it 
was  his  own  Fault ;  that  the  Defendant  being  a  juft 
Creditor  on  Bond  for  Money  lent,  and  which  (as  'twas 
reprefented)  fhe  had  earned  at  Service  for  her  Liveli- 
hood, Ihe  had,  at  leaft,  an  equal  Equity  with  the  now 
Plaintiff ;  that  this  Court  ought  not  to  allift  agalnil: 
fuch  a  Creditor,  who  had  the  Law  on  her  Side,  efpe- 
cially  in  a  Matter  which  feemed  to  be  all  at  Law ;  and 
(«)  2  Vern   ^  q^[q  /^^  ^^  p^^^f^  Goodwiu  was  cited,  where  Lord  Cow 

696.  &  vide  ^    ''        ^    .   .  r    r    1  i  •  i        -r.       i 

2VeTn.22s.per,  upon  a  Petition,  retuied  to  relieve  the  Bankrupt 
Sed°i'ide  ^galnft  whom  Judgment  had  been  recovered  purely 
aVern.  147.  Lipou  a  Alatter  of  Mif-pleading. 

contra. 

Vide  etiam  poft   The  Countcfs  of  Ga'nishorough  veifus  G'ljJ'anL 

However  Lord  Chancellor,  in  the  principal  Cafe, 
reverfed  the  Decree  made  by  the  Maffer  of  the  Rolls, 
and  relieved  the  Bankrupt  agalnft  this  Judgment  at 
Law. 

His  Lordlhlp  feemed  to  admit,  that  were  the  Cafe 
only  Matter  of  mlfpleadlng,  Equity  fhould  not  relieve; 
but  faid,  it  weighed  with  him,  that  this  Matter  had 
been  exair.lned  in  the  King's  Bench,  and  the  Bankrupt 
difcharged  there  ;  and  by  the  fame  Reafon  that  one 
Determination  in  a  proper  Court,  and  in  a  proper 
Method,  would  not  bind,  fo  alio  if  there  were  eight, 
or  ten,  or  twenty  Determinations,  they  would  not  be 
conclufive. 

I  That 
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That  as  to  the  mere  Merits,  it  was  moft  plain,  the 
Bankrupt  was  one  intended  to  be  relieved  within  the 
A61  ;  the  Debt  was  incurr'd  long  before  the  Bankrupt* 
cy ;  tho'  this  being  a  Scire  facias  upon  the  Judgment, 
the  Judgment  might  be  faid  in  Law,  to  be  the  Caufe 
of  the  A6lion,  and  that  was  after  the  Bankruptcy* 

That  the  Certificate  not  being  obtained  and  made 
abfolute,  when  Now  efi  faBim  was  pleaded  to  the  Bond, 
this  might  excufe  fuch  Plea. 

That  here  had  been  a  long  Acquiefcence  by  the 
Obligee  herfelf,  who  had  flept  under  the  Difcharge 
made  by  the  Court  of  King's  Bench  many  Years  ;  and 
her  Suit  upon  the  Scire  facias  feemed  to  be  the  Under- 
taking of  fome  enterprizing  Solicitor,  who  had  engaged 
to  help  her  to  this  defperate  Debt. 

Then  it  was  of  Weight,  that  the  Plaintiff  the  Bank- 
rupt, had  upon  Oath  given  up  his  All,  and  his  Ex- 
amination had  been  no  ways  falfified  ;  and  if  nothing 
was  left  to  the  Bankrupt,  what  was  the  Plaintiff  at 
Law  contending  for  ? 

Let  the  now  Plaintiff  be  relieved,  and  have  a  per* 
petual  Injun£lion  againft  the  Defendant. 


Loyd  verfus  Manfell. 


T 


Cafe;  14. 

Lord  Mac^ 
clesfichl. 

HE  Plaintiff  brought  a  Bill   to  redeem,    fettin^  °".^"g- 

^  *^cfrion  of*  3. 

forth,  that    his  late   Father  being  feifed  in  Fee  \xok  Fraud, 
of  Lands   in  PembrokcfJnre   of  KO  I.  per  Annum,   made  the  Court 

r  It  i^r  'wni,  upon 

a    Mortgage  thereor    to  J.  S.    and  that  the    Deren-  an  original 
dant  defired  the  Plaintiff's  Father  would  confent  that  ^f' %?' 

ruJe  a  1  lea 
Vol.   II.  U  this  of  a  Decree, 

and  a  Re- 
port made  and  confirm'd  thereon,  if  the  Suggeftion  of  Fraud  be  not  denied. 
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this  Mortgage  ftiould  be  afligned  to  the  Defendant, 
who  would  help  the  Plaintiff's  Father  to  a  Place,  and 
be  willing  to  take  his  Intereft  out  of  the  Profits  of  the 
Place. 

• 

That  thereupon  this  Mortgage  was  by  the  Plaintiff's 
Father's  Confent  affigned  to  the  Defendant,  who  never 
helped  the  Plaintiff's  Father  to  any  Place,  but  inftead 
thereof,  the  Defendant,  the  next  Term  after  the  Mort- 
gage was  forfeited,  brought  an  Eje6lnlent  againll  the 
Plaintiff's  Father,  and  turned  him  out  of  Poffeflion, 
and  the  Term  next  following,  the  Defendant  brought 
a  Bill  againft  the  Plaintiff's  Father,  who  put  in  an 
Anfwer  to  the  Bill,  and  then  the  Defendant  got  a  com- 
mon Bailiff,  one  of  a  fcandalous  Charafter,  to  make  an 
Affidavit,  that  the  Plaintiff's  Father  had  left  his  Habi- 
tation, and  (dA  he  believed  and  was  credibly  informed) 
was  gone  beyond  Sea  ;  upon  which  Affidavit,  the  now 
Defendant  got  an  Order,  that  Service  of  the  then  De- 
fendant's Clerk  in  Court  might  be  good  Service  ;  where- 
as the  Plaintiff's  Father  was  then  living,  and  publickly 
appeared  in  the  next  County  with  his  Wife's  Relations; 
but  upon  this  falfe  Affidavit,  and  Order  made  there- 
upon, the  Caufe  was  heard  ex  parte,  and  the  Report 
made  ex  parte,  and  confirmed  abfolutely,  by  which 
Means  the  Plaintiff's  Father  became  abfolutely  fore- 
clofed,  altho'  the  Eftate  was  of  much  greater  Value. 

The  Defendant  pleaded  this  Decree  and  Report,  and 
both  made  abfolute,  figned  and  inrolled. 

Lord  Chancellor :  All  thefe  Circimiftances  of  Fraud 
ou"ht  to  be  anfwered  :  which  the  Defendant  has  been 
fo  far  from  doing,  that  he  only  pleads  that  Decree  and 
Report  as  a  Bar,  which  the  Plaintiff  feeks  to  fet  afide ; 
and  the  Decree  being  figned  and  inrolled,  the  Plaintiff 
has  no  other  Remedy ;  and  if  thefe  Matters  of  Fraud 
4  laid 
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laid  in  the  Bill  are  true,  it  is  moft  reafonable  that  the 
Decree  Ihould  be  fet  alide. 

"Wherefore  over-rule  the  Plea,  and  let  it  not  ftand 
for  an  Anfwer  :  And  tho'  it  was  objeiled,  that  ac- 
cording to  this  Rule,  a  Decree  might  be  fet  alide  by 
an  original  Bill; 

His  Lordlhip  replied,  fuch  a  grofs  Fraud  as  this  was 
an  Abufe  on  the  Court,  and  fufficient  to  fet  any  De- 
cree afide. 


MEmorandum^  9th  Augufl  1722.  it  was  faid  by  the  ^^^^  ^5- 

Mafter  of  the  Rolls  to  have  been  determined   by  ^:^  uninha- 
the  Lords  of  the   Privy  Council,  upon   an  Appeal  to  try  newly 
the  King  in  Council  from  the  Foreign  Plantations,        found  out, 

o  o  •<  and  inhabi- 

ted by  the 

i/?,  That  if  there  be  a  new  and  uninhabited  Country  ^"s^'^^ '°, 

J    '  .  ^        y    be  governed 

found  out  by  Englijh  Subjects,  as  the  Law  is  the  Birth-  by  the  Laws 
right  of  every  Subjeft,  fo,  wherever  they  go,  they  carry  °^  ^"s^""''- 
their  Laws  with  them,  and  therefore  fuch  new  found 
Country  is  to  be  governed  by  the  Laws  of  England  ; 
tho'  after  fuch  Country  is  inhabited  by  the  Englifj,  A£Is 
of  Parliament  made  in  England,  without  naming  the  Fo- 
reign Plantations,  will  not  bind  them;  for  which  Reafon, 
it  has  been  determined  that  the  Statute  of  Frauds  and 
Perjuries,  which  requires  three  WitnefiTes,  and  that  thefe 
fhould  fubfcribe  in  the  Teftator's  Prefence,  in  the  Cafe 
of  a  Devife  of  Land,  does  not  bind  Barbadoes ;  but  that. 


2dly,  Where  the  King  of  England  conquers  a  Coun- ^  ^.^^^  ^^^^ 
try,  it  is  a  different  Conlideration  :  For  there  the  Con-  ed  Country 
queror,  by  faving  the  Lives  of  the  People  conquered,  'erned  Ur' 
gains  a  Right  and  Property  in  fuch  People ;  in  Confe-  '"ch  Laws 

qUenCe  queror  will 
impofe:  Bi:t: 
until  the  Conqueror  gives  them  new  Laws,  they  are  to  be  governed  by  their  own  Laws,    un- 
lefs  where  thefe  laft  are  contrary  to  the  Laws  of  God,    or  totally  filent. 
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quence  of  which  he  may  impofe  upon  them  what  Laws 
he  pleafes.     Bur, 

3^/v,  Until  fuch  Laws  given  by  the  conquering 
Prince,  the  Laws  and  Cuftoms  of  the  conquered  Coun- 
try Ihall  hold  Place  ;  unlets  where  thefe  are  contrary 
to  our  Religion,  or  ena£l  any  Thing  that  is  malum  in 
fe,  or  are  filent ;  for  in  all  fuch  Cafes  the  Laws  of  the 
conquering  Country  fhall  prevail. 

See  the  Cafe  of  Blanckard  verfus  Galdy^i  Salk.  411. 

Cafe  16.    Hildyard   verfus    South-Sea    Company 
LorA  Mac^  aHcl  IQate. 


ih-s, 


field. 


I 


^>^  ^ /^^  -!- One tranf-    '  I  'HE    Plaintiff   H/ldyard   was  pofleiTed    of   700/. 

^^f'^'^^jfiy'vlnv^       1     South- Sea  Stock,  and  one   Rojs  brought  a  forged 

P  /Jin^-'-iZ    "^  ^  '^'^^'^^^  Letter  of   Attorney   to  the  South-Sea  Company,    im- 

Attorney ;    powcrlng  him  the  laid  JRo/j,  as  Attorney  to  the  Plain- 

/^^i«^  ti,^.  Transfer  f iff  ^//i^^^^      to  transfer   this   Stock  to  the  Defendant 

^sA  6y(^/^''f^^  to  be  void,  im  r  r  iii^ri 

^^;^'J^5/<;  and  the  right  X^^?^  ;     the  1  ransler  was  tor  a  valuable    Conlidera- 
A/^-i>«^«     Ov.nernot   ^.j^j^      ^^^^   j-|^jg   Letter  of  Attomev   attelled  by   two 

'  hurt  ;  and  .         rr 

the  Divi-     Witnelles. 

dends  recei- 
ved under  this  forged  Letter  of  Attorney,  together  with  the  Stock,  to  be  taken  back  from 
the  Affignee,  and  reftored  to  the  right  Owner. 

Whereupon  the  South-Sea  Company  transferred  this 
700/.  Stock  to  Keate,  and  paid  the  next  Dividend 
to  him. 

Afterwards  the  Company  were  informed  by  the 
Plaintiff  Htlc/yard,  that  this  Letter  of  Attorney  was 
forged  ;  upon  which  they  flopped  Payment,  and  the 
Plaintiff  H/ldyard  brought  his  Bill  to  have  this  Stock 
transferred  back,  and  alfo  to  have  the  Dividend,  which 
had  been  paid  to  the  Defendant,  accounted  for  to  him. 
2  Obje6led 
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Objefled  for  the  Defendant  ICeate,  that  he  was  a 
fair  and  innocent  Purchafor,  and  whatever  Advantage 
the  Plaintiff  could  have  at  Law  againft  him,  there 
was  certainly  no  Reafon  for  Equity  to  lend  any  Af- 
fiftance  ;  that  it  would  be  an  extreme  Hardflilp,  if  the 
Defendant  fliould  run  the  Rifk  of  fuch  Letter  ot  At- 
torney ;  efpecially  after  the  South-Sea  Company  had 
purtuant  thereto,  transferred  the  Stock  to  him,  as  in 
this  Cafe  they  a6lually  had  done  ;  and  with  Regard  to 
the  Dividends,  it  was  faid  to  be  Hill  more  unreafonable, 
that  thefe,  when  once  paid  to  him,  fliould  by  the  Aid 
of  a  Court  of  Equity  be  afterwards  taken  from  him. 

Sed  per  Cur:  When  the  Defendant  Keate  bought  by 
Letter  of  Attorney,  it  Was  incumbent  upon  him,  and 
at  his  Peril,  to  fee  that  fuch  Letter  of  Attorney  Was 
a  true  one ;  it  was  more  his  Concern  and  in  his  Power 
to  inquire  into  the  Reality  of  this  Letter  of  Attorney, 
than  of  any  other  Perion,  fo  that  the  Rule  of  Caveat 
emptor  is  in  this  Cafe  properly  applicable  to  him. 

On  the  other  Side^  it  is  plain,  that  tho'  the  Defen- 
dant Keate  has  been  in  Fault,  yet  here  can  be  no 
Pretence  of  Fault  or  Negleft  in  the  Plaintiff  Hildyard; 
and  therefore  it  would  be  mofl  apparently  unjulf  to 
let  him  fuffer  ;  a  forged  Letter  of  Attorney  was,  as 
to  him,  the  fame  as  no  Letter  of  Attorney  ;  confe- 
quencly  his  Stock  which  has  been  transferred  from 
him,  without  any  Authority  at  allj  ought  to  be  re- 
Ifored  to  him. 

Then  as  to  the  Company,  they  were  but  Inftruments 
and  Conduit-Pipes  ;  or  like  the  Lord  of  a  Manor, 
in  Cafe  of  a  Surrender  of  a  Copyhold,  where,  if  there 
fliould  be  a  forged  Letter  of  Attorney,  impowering 
one  of  the  Copyholders  to  furrender   to  the  life  of 

Vol.  II.  X  J.  S. 


/ 
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J.  S.  and  thereupon  the  Attorney,  in  the  Name  of  the  Co- 
pyholder, fl-iould  furrender  to  the  Ufe  of  J.  S.  who  Ihould 
be  accordingly  admitted  by  the  Lord,  yet  this  Admit- 
tance would  be  void;  and  fo  is  the  Transfer  of  this  Stock 
to  the  Defendant  Keate ;  and  it  would  be  of  Publick  Ufe, 
that  thofe  who  accept  of  a  Transfer  of  Stock  under  a  Let- 
ter of  Attorney,  (hould  be  obliged  to  take  ilri£l  Care  of 
the  Validity  and  Reality  of  fuch  Letter  of  Attorney,  for 
no  other  Perfon  can  be  fo  properly  concerned  to  do  it. 

Let  the  Company  take  this  700  /.  South-Sea  Stock 
from  the  Defendant  Keate,  and  reftore  it  to  the  Plain- 
tiff Hildyard ;  and  let  the  Defendant  Keate,  and  not 
the  Company,  pay  back  the  Dividend,  which  he  has 
without  a  good  Authority  received,  to  the  Plaintiff, 
and  let  the  Defendant  Keate,  who  has  been  in  Default 
in  this  Cafe  by  Reafon  of  his  Negleft,  pay  both  to  the 
Company  and  the  Plaintiff  their  Coils. 

Cafe  17.  Burton  verfus  Pierpoint. 

'R.  William  Pierpoint  of  Nottingham,  upon  his  Mar- 

^  riage  with  Mrs.    Darcy,    fettled  his  real  Eftate 

on  himfelf  for  Life,  Remainder  to  his  Wife  for  Life, 

Remainder  to  the  firil,  iSfc.  Son  of  this  Marriage  in 

Tail    Male,  Remainder  to  his  own  right  Heirs. 

Mr.  Pierpoint  had  two  Sons  by  this  Marriage,  and 
having  a  fmall  Eftate  in  Fee-fimple  unfettled,  by  his 
Will  devifed  his  Wife's  Jewels  to  her,  and  likewife  the 
Ufe  of  the  Plate  to  her  for  her  Life ;  after  which,  by  his 
faid  Will  he  devifed  all  his  real  Eftate,  fubjeft  to  his 
Debts  and  Legacies,  and  after  his  Debts  and  Lega- 
cies paid,  to  his  Kinfman  the  Marquefs  of  Dorchefler, 
Grandfon  and  Heir  apparent  of  the  Duke  of  Kingfton, 
and  in  1706.  the  Teftator  died  leaving  two  Infant  Sons. 

I  At 


M' 
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Ac  the  Time  of  the  Teftator's  Death,  the  real  and 
perfonal  AiTets  were  not  iufficient  for  the  Payment  of 
his  Debts ;  whereupon  the  Creditors  inlifting  to  be 
paid,  the  1  eftator's  Widow  gave  up  her  Jewels,  and  her 
Plate,  and  twenty-five  Guinea  Purfes  (being  her  Dowry 
Money)  which  were  all  applied  towards  the  Debts  : 
But  in  the  Decree  obtained  for  the  Sale  of  the  real 
Eftate,  and  for  an  Account  of  the  perfonal,  as  well  s^s 
real  AfTets,  the  Widow's  Claim  of  her  Jewels,  Plate, 
and  Dowry  Money  was  faved  to  her. 

In  1 7  I  9.  the  Teftator's  two  Sons  died  under  Age, 
and  without  IlTue,  whereby  the  Eilate-tail  of  the  fettled 
Lands  expired,  and  the  Reverfion  in  Fee  falling  in,  be- 
came liable  by  the  Will  to  the  Debts.  And  now  thefe 
Points  were  determined  by  the  Lord  Chancellor. 

i^?,  That  as  to  the  Dowry-Money  claimed  by  the  ^owry- 
Widow,it  could  not  be  bona  paraphernalia',  for  thefe  are  not'be'ciaun- 
confined  to  the  Ornaments  of  her  Perfon ;   nor  could  el^y  ^'^'^ 
it  (as  had  been  urged)  be  Part  of  her  feparate  Eftate,  gainft  Debts. 
it  being  given  to  herfelf,  and  not  to  her  Truftee,  and 
the  Wife  cannot  have  a  i^d)  feparate  Property  in  a  per-  [a)  Tho' 
fonal  Thing  without  a  Truftee  ;    but  this  Dowry-Mo-  ^Ti^w^^'^ 
ney,  in   the  Nature  of  it,  was  rather  a   Gift   to  the  verfus  £)^- ^ 
Church,  the  laid  Dowry-Money  being  to  be  laid  upon  '^"'  p°^-^'^ 
the  Book.     See  Gibfons  Codex  Juris  Ecclejiaflici,  Part  I. 
p.  5  I  9. 

idly^  That  with  Refpefl  to  the  Claim  of  the  Jewels,  Bona  Para- 
as  bona  paraphernalia,  the  Widow  could  have  no  Title  to  anowe!rto°'' 
them,  and  that  this  Cafe  differed  from  that  of  Tipping  the  widow, 
verfus  Tipping,  (b)  Regard  being  to  be  had  here  to  the  ^e^not  Af- 
Time  of  the    Death   of  the   Teftator,    when  the  real  ^^'^  «*  ''«= 
and  perfonal  Aifets  were  not  futficient  for  the  Payment  Husband, 

r-.f  tho'  contin- 
gent Afle  s 
afterwards  fall  in  ;  but  a  fpecific  Legacy  fliall.  (/-)  Ante  Vol.  I. 
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of  the  Debts ;  nay,  at  the  Thiie  when  thefe  Jewels 
were  appUed  to  the  Debts,  there  was  a  Deficiency  of 
Affets,  real  and  pei'fonalj  for  the  Payment  thereof; 
and  tho'  afterwards  upon  a  remote  Contingency  (fuch 
as  was  not  to  be  prefumed  or  waited  for,  (vi^.)  a  Death 
without  iQue,  AlTets  had  fallen  in,  yet  that  this  fliould 
not  alter  the  Cafe  as  to  the  Bona  Paraphernalia  ;  for  the 
fame  might  not  have  happened  until  twenty  or  thirty 
Years  after  the  Death  of  the  Teflator,  nor  (poffibly) 
until  after  the  Death  of  the  Widow,  when  the  End  and 
Defign  of  the  Widow's  Wearing  her  Bona  Parapherna* 
lia,  in  Memory  of  her  Husband,  could  not  have  been 
anfwered;  and  therefore  it  was  reafonable,  that  this 
fhould  be  reduced  to  a  Certainty,  (vi^.)  That  if  there 
fhould  not  be  AiTets  real  or  perfonal  at  the  Teftator's 
Death,  or,  at  leaft,  at  the  Time  when  the  Jewels  were 
applied  to  Debts,  then  the  Jewels  fhould  be  liable. 

But,  ^dly,  If  the  Creditors,  by  Judgment  of  the 
Teftator,  fhould  after  his  Death  have  taken  the  Jewels 
in  Execution,  when  the  Heir,  or  Executor,  or  Truftees^ 
had  other  AiTets  to  have  paid  fuch  Debts,  this  would 
have  been  a  Default  in  the  Trurtees,  for  which  the 
Widow  ought  not  to  fuffcr,  as  to  her  Bona  Parapherna" 
lia;  but  in  the  prefent  Cafe  here  was  no  Default,  nor 
any  Thing  done,  but  what  ought  to  have  been,  in  Re- 
gard the  juft  Creditors  of  the  1  eftator  were  not  to  be 
kept  out  of  their  Debts,  nor  the  Jewels,  which  were 
legal  Aflets,  detained  from  them,  in  Expeftation  of 
that  which  might  never  happen;  a  fubiequent  Con- 
tingency of  Allets  falling  in,  muft  not  exempt  the 
Jewels  from  Debts,  which,  at  that  Time,  both  at  Law 
and  in  Equity,  they  were  liable  to  anfwer. 

4?/;^,  However,  in  the  prefent  Cafe,  forafmuch  as 
there  was  an  exprefs  Bequeft  of  the  Jewels  to  the 
Widow,  notwithilanding  that,  at  the  I'ime  of  the  Death 

2  of 
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of  the  Teftator,  there  were  not  Aflets,  either  real  or 
perfonal,  yet  lince  afterwards,  tho'  by  a  remote  Ac- 
cident, AlTets  had  happened,  the  Court  held  there 
could  be  now  no  Inconvenience  to  any  Creditor  or 
others,  and  that  this  Legacy  Iliould  be  paid,  and  the 
Intention  of  the  Tellator  performed,  and  the  rather, 
for  that  here  the  real  and  perfonal  Affets  were  by  the 
Will  made  liable  to  the  Debts  and  Legacies. 

Efpecially  it  being  the  conftant  Rule,  that  a  Legatee,  ^^  =»  Creditor 
where  the  real  Eftate   is  made  liable  to  pay  Debts,  on  hLfrthe"' 
the  Creditors  exhaufting  the  perfonal  Affets,  fhall  ftand  J^''^°"^^  ^" 
in  the  Place  of  the  Creditors,  and  be  paid  out  of  the  gatee  fhaii 
Land  ;  and  that  this  was  ffronger  in  the  Cafe  of  a  fpe-  ^^^^  '"JJ^^ 
cific   Legacy    (the   principal  Cafe)  which  was   to   be  be  paid  out 
preferred  in  Payment  before  a  pecuniary  Legacy.  "i^i.  ^^^ 

Alfo,  in  the  principal  Cafe,  all  the  Legatees  were  de- 
creed to  be  paid,  before  the  reiiduary  Legatee  (the  Mar- 
quefs  of  Dorchefler)  took  any  Thing. 
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Cafe  18.         Poivell  verfus  Hankey  and  Cox. 

Lord  Mac- 
clesfield. 

The  Wife,  ''  I  *HE  Wife  before  her  Marriage,  by  the  Confent 
Dratho^fher  Jl  ^f  her  then  intended  Hulband,  conveyed  her 
Husband,  j-eal  Ellate  to  Truftees  to  fuch  Ufes,  as  flie,  notwlth- 
Tn  EVit"to  ftanding  her  Coverture,  fiiould  appoint,  and  afligned 
recover  the  ^\\  [^gj-  Mortgages  and  Bonds  to  her  feparate  Ufe  ; 
her  feparate  befides  vvhich  fliehadioo/.  Exchequer- Annuities  af- 
^^^^^Thimas  H^^^  ^y  ^^^  intended  Hufband  to  her  Truftees,  in 
yicr.Bennet.  Truft  for  herfelf  for  her  Jointure. 

After  tlie  Marriage  fhe  conftantly  permitted  her 
Huftand  to  receive  the  Intereft  of  all  thefe  Securi- 
ties and  Bonds,  without  making  any  Complaint,  ei- 
ther to  the  Debtors  that  paid  the  Money,  or  to  her 
I'ruftees. 

Alfo  the  Wife  confented  to  fell  i  c  /.  a  Year,  Part 
of  her  Land  of  Inheritance,  for  2C0/.  which  the 
Huiband  having  received,  therewith  founded  a  Cha- 
rity for  poor  "Widows,  and  gave  a  Bond  for  it  to  the 
Wife's  I'ruftees,  to  be  paid  to  them  within  three 
I  Months 
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Months  after  the  \Vife*s  Death,  for  the  Benefit  of  her 
Executors. 

About  ten  Years  after  the  Marriage  the  Hufband 
died,  and  his  Executors  fubfcribed  the  200/.  Exche- 
quer-Annuities into  the  South-Sea,  without  the  Privity 
of  the  Wife,  who  was  then  in  the  Country  ;  but  ihe 
afterwards  having  Notice  thereof,  and  when  the  Af- 
fairs of  that  Company  were  in  their  Profperity,  in- 
fifted  upon  having  a  Proportion  of  the  Benefit  of  that 
Subfcription : 

Decreed  by  Lord  Chancellor,  \fl.  That  as  to  any 
Part  of  the  principal  Money  due  upon  any  of  the 
Mortgages  and  Securities,  the  Hufband's  Executors 
ought,  out  of  the  AlTets,  to  make  that  good  with  In- 
tereft  from  the  Death  of  the  Hufband.      But, 

idly.  That  with  Regard  to  any  of  the  Intereft  on 
the  Mortgages  and  Securities  received  by  the  Hufband 
during  the  Coverture,  as  it  was  againtl  common  Right, 
that  the  Wife  Ihould  have  a  feparate  Property  from  the 
Hufband,  (they  being  both  in  Law  but  as  one  Perfonj 
fo  all  reafonabie  Intendments  and  Prefumptions  were 
to  be  admitted   againfl  the  Wife  in   this  Cafe  ;    and 
forafmuch  as  fhe  had,    for  ten  Years  together,    per- 
mitted the  Hufl^and  to  receive  this  Intereft,    without 
making  the  leaft  Objeftion  either  to  the  Hufband,   or 
to  the  Debtors  who  paid  the  Money,  or  to  her  own 
Truftees,  it  ihould  bs  therefore  intended,  that  Ihe  con- 
fented  to  the  Hufband's  Receipt  of  this  Intereft ;    that 
the  contrary  Conftru£lion  might  have  been  a  Hardfliip 
upon   the  Hufband,  who  (probably)  depended  on    the 
Wife's  permitting  him  to  receive  this  as  a  Gift ;    and 
on  fuch  aPreiumption  might  have  lived  in  a  more  plen- 
tiful Manner,  the  Comfort  whereof  the  Wife  muft  have 
fhared  in  ;    And  if  ftie,    ten  or  twenty  Years  after- 
wards, 
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v/ards,  flioulJ  be  allowed  to  make  her  Hufband  a 
Debtor  for  all  this  Money,  (which  flie  might  do  by 
the  fame  Reafon,  as  now  after  his  Death  to  charge  his 
Executors,)  this  might  ruin  the  Hufband,  or,  in  cafe 
of  his  Death,  prove  equally  prejudicial  to  his  Children* 

And  tho'  it  had  been  pretended,  that  the  Wife  was 
kept  in  Awe,  and  hindered  from  making  her  Demand, 
by  Reafon  of  the  Hufband's  paflionate  lemper,  yet 
the  Court  obferved,  that  this  was  not  proved;  and  tho* 
that  were  really  the  Cafe,  ftill  the  Wife  might  have 
applied,  and  complained  to  her  own  Truftees,  whom 
fhe  muft  be  fuppofed  to  have  had  a  Confidence  in, 
as  Perfons  who  would  have  prote£led  her  againft  any 
Refentment  of  her  Hufband,  had  there  been  Occafionj 
whereas  nothing  of  this  was  done. 

^flf/v.  As  to  the  Cafe  of  feparate  Maintenance,  the 
Court  took  Notice,  that  the  Hufband's  maintaining  the 
Wife,  barred  the  Wife's  Claim  in  Refpe6l  thereof;  fo  if 
there  fliould  be  a  Provifion  for  the  Wife's  feparate  Ufe 
for  Cloaths,  if  the  Hufband  finds  thofe  Cloaths,  the 
Wife's  Claim  will  be  thereby  barred;  that  in  Cafe  of  the 
Wife's  feparate  Maintenance,  if  this  be  not  demanded  by 
her,  fhe  will  be  concluded,  even  where  flie  has  no  other 
Perfon  to  demand  it  of  but  her  Hufband,  which  pro- 
bably fhe  might  be  afraid  to  do;  but  that  the  principal 
Cafe  was  not  fo  flrong,  in  regard  there  the  Wife  might 
have  demanded  it  from  her  own  Truff  ees ;  neither  was 
it  material,  whether  the  Allowance  or  Maintenance- 
Money  was  provided  out  of  that  Eftate  which  was  ori- 
ginally the  Hufband's,  or  (as  in  the  principal  Cafe) 
out  of  what  was  the  Wife's  own  Eflate,  for  that  in 
both  Cafes,  the  Wife's  not  having  demanded  it  for  fe- 
veral  Years  together,  fhould  be  conftrued  a  Confent 
from  her,  that  the  Hufband  fliould  receive  It ;  and 
■'  as  to  this  Point  of  the  Arrears  of  feparate  Mainte- 
4  nance 


/ 

/ 
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nance  not  being  demanded  by  the  Wife  in  his  Life- 
time, the  Cafe  of  judge  {a)  Dormer  and  the  Bifljop  of  (")  ^''^^' 
Salisbury  was  cited. 

As  to  the  fourth  Point,  (^7^.)  the  Wife's  accepting 
this  Bond  for  the  Payment  of  200  /.  within  three 
Months  after  her  l^ath,  for  the  Ufe  of  her  Execu- 
tors, the  Court  held,  this  fliould  bind  the  Wife,  and 
was  a  waiving  of  the  Interell  of  the  200/.  during  her 
own  Life;  for  that  it  was  impollible  to  mifapprehend 
fo  plain  and  exprefs  Words  as  were  in  the  Condition 
of  the  Bond,  (vi^.)  to  be  paid  within  three  Months 
after  her  Death  ;  and  if  flie  would  avoid  this  Bond,  it 
was  incumbent  upon  her  to  prove,  that  fome  Fraud 
was  made  Ufe  of  in  gaining  her  Acceptance  thereof; 
that  this  being  her  feparate  Eftate,  ihe  muft  prima  facie 
be  looked  upon  as  a  Feme  Sole  ;  and  it  was,  as  if  a 
Feme  Sole  had  accepted  fuch  Bond,  which  would  have 
bound  her;  alfo  it  was  a  reafonable  Thing  to  fuppofe, 
that  the  Wife  contributed  to  this  Charity,  it  being  to 
Widows,  confequently  to  her  own  Sex,  and  by  this 
Manner  of  contributing  to  it,  what  fhe  gave  was  of 
very  little  Value,  it  being  but  out  of  her  Life,  after  her 
Hufband's;  which,  if  Ihe  had  not  happened  to  furvive, 
would  have  amounted  to  nothing  at  all,  fo  that  there 
was  the  more  Reafon  llie  fliould  be  bound  by  this  Bond. 

With  Refpcft  to  the  otlier  Point,  the  Court  held 
the  Wife  to  be  bound  by  the  Subfcription  of  thefe  Ex- 
chequer Annuities  into  the  South-Sea  ;  the  fame  being 
done  by  the  Executors,  who  had  the  legal  Eftate;  (for 
the  Allignment  of  fuch  Annuities  upon  the  Plaintiff's 
Marriage  had  never  been  regiftred  in  the  Exchequer, 
and  confequently  were  void,)  wherefore  this  Subfcrip- 
tion by  the  Executors  was  to  be  looked  upon  as  of 
equal  Force  with  a  Subfcription  made  by  Guardians, 
which  would  bind  an  Infant ;    but  then  it  being  done 

Vol.  II.  Z  without 
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without  the  Confent  of  the  Widow,  the  fame  (hould 
be  made  good  out  of  the  perfonal  Filiate  of  the  Te- 
ftnror  ;  nay,  and  if  that  fhould  prove  Deficient,  out 
of  his  real  Eiiate  ;  forafmuch  as  he  had  covenanted 
■for  himfelf  and  his  Heirs,  to  make  good  thefe  An- 
nuities of  ICO  I.  a  Year  to  his  Wife;  and  this  was  fo 
ordered,  notwithftanding  llie  was  reprefented,  as  ha- 
ving infifted  afterwards,  upon  receiving  the  imagi- 
nary Benefit  of  this  Subfcription  ;  for  that  that  looked 
rather  hke  loofe  Difcourfe,  than  any  Thing  elfe,  at 
ieaft,  it  would  be  too  hard,  for  that  Reafon,  to  de- 
prive her  of  the  Provifion,  wdiich  was  iiipulated  for 
her,   on  her  Marriage. 

(a)V\<ie  His  Lordfhip  admitted,    there  was  a  Claufe  (4)  in 

6  Geo.  I.     ^j^    ^£|.  ^^  Parhament,  for  making  good  all  Subfcrip- 

cap.  4.  fedt.       .  '  r>    ri  t 

23.  tions  made  by  Truilees,  Executors  or  Guardians ;  but 

this  was  (he  faidj  for  the  Benefit,  Qiiiet  and  Security 
of  the  South-Sea  Company,  which  this  Decree  would 
not  break  into  ;  on  the  other  Hand,  the  Executors 
themfeh^es  offering  by  their  Anfwer  to  make  this  good 
to  the  Wife,  notwithilanding  that  two  of  the  refiduary 
Legatees  were  Infants,  and  fo  could  not  be  bound  by  the 
Confent  of  the  Executors,  yet  fuch  Way  of  anfwering 
by  the  Executors,  fhewed  plainly  enough  what  was  the 
Intention  of  all  Parties  touching  the  Subfcription  of 
the  Annuities,  (i'/;^.)  that  the  Wife  fhould  not  be  de- 
prived of  the  Benefit  of  her  Settlement,  who  did  not 
feem  to  have  had  any  Means  of  compelling  the  Exe- 
cutors to  let  her  into  the  Benefit  of  the  Subfcription  of 
thefe  Annuities,  had  there  been  any. 

Cofts  ordered  to  the  Widow  out  of  her  Hufband's 
AfTets. 


Anonymus. 
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Anoiismus.  cafe  19. 

■^  Lord  Mac- 

clesfield. 

TT  was  moved  to  fupprefs  an  Anfv/er  as  Irregular  or  where  the 
-■-   improper,   in  Regard  it  wanted  the  General  Traverfe  ge""^]  Tra- 

X       1       -^  o  o  verie  is  o- 

at  the  End,  {viz^)  "without  that,  that  any  <Kher  Mat-  mitted  at 
"  ter  in  the  Bill  contained  is  true";  and  it  was  obje6led,  j|je^"f,-°g, 
that  without  this  Traverfe,  there  was  no  Iffue  joined,    yet  the  An- 

fwer  is  good, 
and  not  to  be  fupprefled  as  improper. 

Scd  Cur  contra:  It  does  not  appear,  but  that  m  the 
principal  Cafe  the  whole  Bill,  and  every  Clauie  in  it  is 
fully  anfwered,  and  then  the  adding  tiie  general  Tra- 
verfe is  rather  impertinent  than  otherwife ;  and  if  IlTue 
is  taken  upon  this  general  Traverfe,  it  is  a  Denial  on- 
iy  of  evTry  other  Thing  not  anfwered  before  by  the 
Anfwer. 

And  Lord  Chancellor  fald,  that  this  general  Tra- 
verfe feemed  to  him  to  have  obtained  formerly,  and  in 
ancient  Times,  when  the  Defendant  uied  only  to  fet 
forth  his  Cafe  in  the  Anfwer,  without  an.f\vering  every 
Claufe  in  the  Bill ;  and  for  that  Reafon  it  was  the  Prac- 
tice for  the  Defendant  to  add  at  the  End  of  the  An- 
fwer this  general  Traverfe. 
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Cafe  20.  Wallis  verfus  Brhht'voell. 

Lord  M^c-  "^-^ 

elesfield. 

SadJ"  h^'"  T^HE  Tei{3itor  Brightwell  being  felfed  In  Fee  of  Lands 
England  A(L-      £      in  Ireland^  and  he  and  his  Wife  living  in  Eng- 

nility"in^"'  '^^^'  ^y  ^''^^  ^^'^^  "^^^^  '"  England  devifed  his  Lands 
Truftforhis  in  Ireland  to  a  Triiftee  (who  aifo  lived  in  England)  for 
Ssinl°-  5^0  Years,  in  Truft  out  of  the  Rents  and  Profits  to 
iand,t.htTe-  pay  80/.  per  Annum  to  his  Wife  for  Life. 

ftator    and      *■    •'  ' 

his  Wife,  and  the  Tniftee  rcfiding  in  Englar:d ;    the  Annuity  fliall  be  paid  in  England,  and 

the  Eitate  bear  the  Charge  of  the  Return. 

Infifted  on,  that  the  Fund  for  this  Payment  being 
Lands  in  Ireland,  and  no  Place  appointed  where  the  jMo- 
ney  is  to  be  paid,  this  ^ol.  per  Ann.  Annuity  ought  to 
be  paid  in  Irijlj  Money,  which  is  lefs  in  Value  than  En- 
gl'if}}  Money,  (our  Shilling  going  there  for  14^.)  and  by 
the  fame  Reafon  there  ought  to  be  a  Dedu(3:ion  for  the 
Charge  of  remitting  the  Money  from  Ireland  to  England. 

But  by  Lord  Chancellor:    The  Will   being  made   in 

England,  and  the  Husband,  and  Wife,  and  Truftee  all 

living  in  England,  and  this  being  a  Proviiion  for  a  Wife 

too,    the  80/.  per  Annum  Ihall  be  intended  80/.  per 

I  Annum 
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Annum  of  that  Country  where  the  Will  was  {a)  made  ;  ^p].^^*-" 
it  cannot  be  conceived  that  the  Teftator  thought  of  fend-  Earioy^' 
ing  his  Wife  every  Year  to  Ireland  to  fetch  her  Annuity.  y'^J'-^l"' 

If  one  by  Will  made  in  England  gives  a  Legacy  of  So  if  one  in 
80  /.  it  muft  be  intended  EngliJJj  Money  ;  and  it  will  be  ^"^^"^^ 
the  fame  Thing  tho'  charged  on  Land  in  Ireland ;  and  win  a  Le- 
by  the  fame  Reafon  that  a  fingle  Payment  of  80  /.  will  ^37,1°^ 
be  taken  to  be  EngliJIj  Money,  fo  Ihall  an  annual  Pay-  -^"/■^w,  the 
ment  of  80/.  receive  fuch  Conftru£lion.  bJ^paS  jn^ 

England,  and 

And   this  is  ftill  flronger,  in  Regard   it  appears  on  Money. 
the  Proofs  that  the  Teftator  had  made  Leafes  of  Part 
of  his  IriJJ}  Eltate,  referving  juft  fo  much  Rent  to  be 
paid  in  London  free  from  Taxes,  as  would  be  fufficient 
to  pay  all  the  Annuities  given  by  the  Will. 

Wherefore  the  Plaintiff  had  a  Decree  to  be  paid  her 
80/.  per  Annum  Annuity  in  Engliflj  Money,  without  any 
Charge  of  Remittance,  and  with  Cotts. 


Ex  parte  Rjfmcke.  cafeai. 


U 


Lord  Mac- 
clesfield. 


Pon  the  Petition  of  the  Creditors  of  Mrs.  Cocky  the 
Bankrupt,  to  be  let  in  before  the  Commiffioners  £,'^"'^1^ 

r         1      •  1      I  1  r  ^"'  payable 

tor  their  whole  Debts,  the  Caie  was,  Mrs,  Cock  drew  a  to  b.  on  c. 
Bill  of  Exchange  In  England  upon  her  Brother  Vander-  Zv^^'oofc 
mafl)  in  Holland^  for  1 00  /.  payable  to  J.  S.  Fanderma/h  accepts  it, 
accepted  the  Bill,  and  both  he  and  Mrs.  Cock  became  'jZndc! 
Bankrupts,  and  out  of  the   Effe£ls   of  Vandermajlj  fo  become 
much  Money  was  paid  by  the  Ailignees  of  the  Com-  and  5."^-e- 
miflion  of  Bankruptcy  aeainll  him  to  his  Creditors,  as  reives  40/. 

,  J      ■'    yy  of  the  Bill 

amounted  to  40  /,  per  Cent.  outofCs 

EfFe£ts,  af- 
ter which  he  would  come  in  as  a  Creditor  for  the  whole  lOO /.  out  of  J.'s  Effects;  B.  per- 
mitted to  come  in  as  a  Creditor  for  60  /.  and  the  Malter  directed  to  fee  whetiier  the  other  40/. 
was  paid  out  of  y/.'s  Effefts  in  C'.'s  Hands,  or  out  of  C.'s  own  EffecSts  ;  if  tlie  latter,  then  C.  is  a 
Creditor  for  this  40/.  alfo  j  but  if  out  of  y^.'s  Effcdts,  then  40/.  of  the  100/.  is  paid  off. 

Vol.  II.  A  a  And 
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And  now  fome  of  the  Creditors  of  Mrs.  Cock  peti- 
tioned Lord  Chancellor,  that  they  might  come  in  as 
Creditors  of  Mrs.  Cock  for  the  whole  lOo/.  alledging, 
that  tho'  this  llioiild  be  granted  them,  yet  the  Effefls 
of  Mrs.  Cock  would  not  extend  to  fatisfy  them  their  juft 
Debt  of  lOo/.  even  including  the  40/.  per  Cent,  which 
they  had  before  received  out  of  Fanderma/I)\  Eilate. 

Obj.  The  Creditors  by  this  Bill  of  Exchange  having 
received  40/.  per  Cent,  out  of  FandermaJJjs  Eftate,  there 
remains  but  60  /.  per  Cent,  due,  and  therefore  fuch 
Creditors  ought  not  to  come  in  any  otherwife,  than  as 
Creditors  for  60  /.  in  Regard  40  /.  of  the  Debt  has 
been  paid  off  and  diicharged ;  and  it  cannot  be  mate- 
rial, whether  this  was  paid  off  by  Vandermajl)  the 
Drawee,  or  by  Mrs.  Cock  the  Drawer,  forafmuch  as 
there  remains  but  60  I.  due  upon  the  faid  Bill  of  Ex- 
change ;  and  if  the  Conftruflion  were  otherwife,  it 
would  difappolnt  the  Intention  of  the  Statutes  of  Bank- 
rupts, which  order  an  equal  Dillribution  of  the  Bank- 
rupt's Eftate  among  all  the  Creditors. 

Lord  Chancellor:  It  is  material,  whether  this  Pay- 
ment of  40  /.  per  Cent,  made  by  the  Ailignees  of  the 
CommilTion  againft  Fmderma/Ij,  was  out  of  the  EfFe6ls 
which  Mrs.  Cock  had  in  FandermaJJ/s  Hands;  for  if  fo, 
it  would  be,  as  if  paid  by  Mrs.  Cock  herfelf ;  and  if 
paid  by  Mrs.  Cock  herfelf,  then  there  can  be  but  60  /. 
per  Cent,  due,  and  confcquently  the  Creditors  of 
Mrs.  Cock  iliall  come  in  for  no  more  than  this  remain- 
ing 60  /. 

On   the  other  Hand,  if  the  40  /.  per  Cent,  paid  by 

the  Ailignees  of  FandermaJ//s   Eftate,  was  really  paid 

out  of  FandermaJJ/s  Effe£ls,  then  Fanderma/Ijs  Eftate  is  as 

a  Creditor  for  this  40/.  and  the  Creditors  of  Mrs.  Cock's 

z  Eftate 
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Eftate  muft  come  in  Creditors  for  the  whole  lOo/. 
and  to  be  taken  as  Truftees  for  the  40  /.  Debt  paid 
out  of  FandermaJJ/s  Effe£ls* 

To  make  this  plainer,  fuppofe  A.  was  Principal  in 
a  Bond,  and  B.  Surety  in  the  faid  Bond,  for  the  Pay- 
ment of  100/.  and  A  and  B.  becoming  Bankrupts, 
A.  had  paid  40  /.  the  Creditors  of  A.  or  B.  would  come 
in  only  for  the  remaining  60/.  but  if  B.  the  Surety 
had  paid  the  40  /.  or  if  it  had  been  paid  out  of  the 
Effefts  of  the  faid  Surety,  then  B.  the  Surety,  or  his 
Eftate,  had  been  Creditor  for  this  40/.  and  confe- 
quently  the  Creditors  or  Aflignees  under  the  Commif- 
fion  of  Bankruptcy  againft  A.  the  Principal,  tho'  the 
40  /.  had  been  paid  by  the  Surety,  yet  muft  have  come 
in  for  the  whole  100  /.  and  as  to  the  40/.  they  muft 
have  been  accountable  to  B.  the  Surety. 

Therefore  in  this  Cafe,  let  the  Creditors  of  Mrs.  Cock 
come  in  for  the  60  /.  per  Cent,  and  let  it  be  inquired 
out  of  whole  Effefts  the  40  /.  per  Cent,  was  paid  by 
Vandermaflj<i  Aflignees ;  and  if  the  40  /.  per  Cent.  Ihall 
appear  to  have  been  paid  out  of  Vandermaflh  own  Ef- 
fefts,  then  let  the  Creditors  of  Mrs.  Cock  come  in  for 
the  whole  100  /.  out  of  which  they  muft  anfwer  40/. 
per  Cent,  to  the  Creditors  of  Vandermafl). 

Oats,    Leflee  of  Sir  JViUlam  JoUiff^^^'^^ 
verlus  Robinfon. 


22, 


Lord  Mac- 
clesfield. 


CIR   William  Wolefly  acknowledged    a    Statute-Staple  ^"^^'^ 
^-^  before  the  Chief  Juftice  of   the  Common  Pleas  to  :?sfati^ 


izee  of 
ute  ex- 


Sir  William  Jolliff  for  2200c  /.  to  be  paid  at  Candlemas  ^^"''-^  Lands 

,  *  in  one 

then  next.  County, 

which  Ex- 
tent IS  afterwards  returned  and  filed,  yet  all  the  Lands  of  the  Cognizor,  tho'  in  o:her  Coun- 
ties, ftiall  be  made  liable  upon  Application  in  Chancery. 

On 
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On  this  Statute-Staple  an  Extent  was  fued  out,  di- 
recled  to  the  Sheriff  of  Stafford/Jjire,  by  Virtue  of 
which,  and  of  an  Inquifition  taken  thereon,  the  faid 
Sheriff  extended  diverfe  Lands  of  the  Cc^nizor  in  Staf- 
fordJJjire,  and  this  Extent  was  returned  and  filed  in  the 
Petty-Bag  Office. 

Afterwards  Sir  William  Jolliff  fued  out  another  Ex- 
tent upon  this  Statute-Staple,  directed  to  the  Sheriff 
of  Nottinghnmjljire,  who,  upon  Inquifition,  extended 
other  Lands,  and  thereupon  a  Liberate  was  fued  out 
and  returned,  and  Sir  William  Jolliff  brought  an  Ejed- 
rnent. 

Upon  which,  there  being  a  full  and  perfe£l  Extent 
before,  and  the  fame  being  filed,  it  was  held  that  this 
was  a  Satisfaftion,  and  no  new  Extent  could  be  after- 
wards made  upon  the  fame  Statute;  and  it  was  faid  to 
be  the  Folly  of  the  Cognizee  to  file  his  Extent,  until 
he  knew  he  had  Lands  fufficient,  for  which  were  cited 
the  following  Authorities,  i  Inji.  290.  i  Vent.  41, 
42.  Hob.  52.  Forfter  verfus  Jackjoriy  Stat,  t^z  H.  8. 
cap.  5.  Cro.  Jac.  338,  339.  i  Lev.  92.  1  i^oZ/'s  Rep. 
8,  9,  10.  Godbolt  257.  2  Bulftrod  97.  3  Lev.  269, 
Cro.  Eli^.  9,10. 

But  on  a  Petition  to  Lord  Chancellor,  his  Lordfliip 
gave  Leave  that  a  fpecial  Prayer  fhould  be  entered  upon 
the  Record  of  Extent,  fhewing,  that  the  Cognizor  of 
the  Statute,  Sir  William  Wolejley,  died  feifed  in  Fee  of 
feveral  Lands  in  feveral  Counties,  (vi^.)  in  Stafford/Jyire, 
Nottinghamjlnre,  ^c.  and  praying,  that  the  Cognizee 
Sir  William  Jolliff  might  be  at  L-iberty  to  fue  out  Ex- 
tents upon  the  Lands  in  all  thefe  Counties. 

A  And 
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And  his  LortKlilp  faid  he  would  give  the  Cognifee 
of  the  Statute  Liberty  to  enter  upon  the  Record  what 
Prayer  he  pleafed;  for  that  the  Intention  and  Agree- 
ment of  the  Cognizor  who  gave  this  Security,  was, 
that  all  his  Lands  (were  they  in  ever  fo  many  Coun- 
ties) Ihould  be  bound  by  the  Statute,  and  confequent- 
\y  it  would  be  moft  unreafonable  to  confine  the  Cog- 
nifee  to  the  Lands  of  the  Cognizor  in  any  one  County ; 
for  this  would  be  to  defeat  that  Security  which  the 
Party  himfelf  had  agreed  to  give,  and  had  a£lually  given. 

"Whereupon  this  fpecial  Prayer  was  entered :  And 
the  Cognizee  recovered  the  Land  in  Nottingham/hire, 
notwithftanding  his  former  Extent  filed  of  the  Land 
in  Stajford/Jjire;  and  tho'  afterwards  there  was  another 
Petition  preferred  to  fet  afide  this  Order,  infifting,  that 
the  Defendant,  againft  whom  the  Eje(3:ment  was  brought 
for  the  Land  in  Nottinghamflnre,  was  a  Mortgagee,  and 
without  Notice,  tho'  fubfequent  to  the  Statute,  yet  his 
Lordfhip  affirmed  the  firft  Order  with  great  Clearnefs, 
faying  that  the  Law  was  the  rather  nice  upon  an  Elegit 
on  a  Judgment,  becaufe  of  the  Word  [Elegit)']  but  that 
this  Word  was  not  made  Ufe  of  in  an  Extent ;  and  had 
it  not  been  infilled  on,  that  the  Defendant  was  poor,  and 
an  hoiieft  Creditor  of  the  Cognizor,  the  Court  was  incli- 
nable to  have  given  Cofts  upon  the  fecond  Petition. 


Rereshj  verfus  Nev^land. 


Cafe  23, 

Lord  Mac- 
clesfield. 

THIS  was  a  Bill  broui^ht  by  the  Plaintiff  and  his  TheTruftof 
Wife,  for  his  Wifes    Portion  of  3000/.    and  a  forraifmga 
Maintenance  fecured  in  a  Marriage-Settlement,  by  a  ^  Dau"iue'r 
Vol.  II.  B  b  Term  .n  Defa'uit  of 

Ifi'ue  Male, 
payable  at  Eighteen  or  Marriage,  or  as  foon  after  as  the  fame  might  conveniently  be  raifed  ; 
the  Mother  died  leaving  no  Son,  and  leaving  onlv  one  Daughter ;    the  Court  was  of  Opi- 
nion, that  the  Portion  could  not  be  conveniently  jaifcd  by  Sale  of  the  Re^  crfion. 
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Term  of  500  Years  commencing  in  Default  of  IfTue 
Male  of  the  Bodies  of  the  Plaintiff's  Wife's  Father 
and  Mother,  for  providing  Portions  for  the  Daughters 
of  the  Marriage,  to  be  raifed  by  Rents  and  Profits, 
or  by  Sale  or  Mortgage,  and  to  be  paid  at  the  Daugh- 
ter's attaining   the  Age  of  Eighteen  or  Marriage. 

Provided  that  no  Maintenance  fhall  commence,  un- 
til the  Death  of  the  Father,  but  the  fame  to  begin 
at  the  firft  Qiiarter-Day  after. 

Provided  that  if  all  the  Daughters  die  before  Elgh- 
•    teen  or  Marriage,    then  the  500  Years  Term    to   be 
void. 

With  Power  to  the  Father,  with  Confent  of  the 
Truftees,    to  revoke  all  the  Ufes. 

The  Mother  died  without  leaving  a  Son,  and  leaving 
only  one  Daughter,  who  married  the  Plaintiff  without 
her  Father's  Confent,  and  with  her  Hufband  brought 
this  Suit  for  the  Recovery  of  her  Portion  of  3000/. 
praying  a  Sale  or  Mortgage  of  the  reverfionary  Term 
in  her  Father's  Life-time  for  the  railing  the  fame. 

For  which  Purpofe  the  Cafes  of  Greaves  and  Mad- 
dijon  in  Raym.  and  2  Jones,    and   particularly  that  of 
(a)  Vide       Sandys  and  Sandys  (a)  were  cited ;  and  it  was  moreover 
Vol.  I.         urged,  that  the  Settlement  exprefly  faying  that  the  Por- 
tion Ihould  be  paid   at  Eighteen  or  Marriage,    which 
{hould  firft  happen,  the  fame  was  plainly  due. 

That  the  Truft  being  to  raife  the  Portions  by  Mort- 
gage or  Sale,  this  reverfionary  Term  muft  be  either 
mortgaged  or  fold. 

2  As 
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As  alfo  the  Provifo  liaving  faid,  that  if  the  Daugh- 
ter fliould  die  before  her  Age  of  Eighteen  or  Marriage^ 
then  the  Portion  was  not  to  be  raifed  ;  this  was  a 
ftrong  Indication,  that  if  the  Daughter  Hved  to  Eigh- 
teen or  Marriage,  Ihe  fliould  be  intitled  to  her  Portion* 

That  if  the  Settlement  had  intended  the  reveriionary 
Term  Ihould  not  be  fold,  it  would  certainly  have  been 
fo  expreffed,  efpecially  when  there  was  a  Provilion 
therein,  that  no  Maintenance  fliould  be  raifed  in  the 
Father's  Life-time. 

Then  it  was  obferved,  that  the  Daughter  was  here 
a  Purchafer  of  her  Portion,  by  the  Mother's  Marriage^ 
who  appeared  to  have  brought  2  $00 1,  and  for  2500/. 
paid  fo  long  flnce,  it  was  but  a  reaionable  Bargain, 
to  be  bound  to  pay  30C0/.  at  fo  diftant  a  Tim.e  from 
the  Marriage,  as  this  Portion  became  due ;  and  it 
muft  be  fuppofed  to  have  been  the  Contrail  or  Bargain 
made  by  the  Wife's  Relations,  that  this  Portion,  with 
the  Addition  of  500  /.  at  fuch  a  Diftance  of  Time, 
fhould  be  paid  back  to  the  only  Child  of  the  Mar- 
riage, if  a  Daughter,  at  her  Age  of  Eighteen  or  Mar- 
riage. 

That  as  the  chief  End  of  fecuring  the  Portion,  was 
to  prefer  the  Daughter  in  Marriage,  fo  if  this  was 
not  done  at  a  feafonable  Time,  (and  which  the  Settle- 
ment had  fixed  at  Eighteen,)  it  might  prove  wholly  in- 
fignificant;  for  the  Father  might  (and  probably  would) 
marry  again,  and  negle£l;  his  Daughter  by  his  firft 
Wife,  who  might  alio  grow  to  be  fifty  Years  old  in 
the  Life-time  of  her  Father,  and  confequently  paft 
Marriage  before  fuch  Time  as  Ihe  would  become 
intitled  to  her  Portion. 
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Lafllyy  As  to  the  Power  of  Revocation,  it  was  In- 
fifted,  that  when  the  Portion  became  a£lually  due, 
(as  here  it  was)  it  would  be  then  too  late  for  the 
Power  of  Revocation  to  deveft  what  was  adually 
veiled. 

Attorney  General  contra :  This  Cafe  is  not  the  fame 
with  Sandys  and  Sandys,  but  extremely  different ;  but 
if  it  were,  the  Court  finding  the  growing  Mifchief 
that  has  proceeded  from  the  Refolutions  intitling  the 
Daughters  to  their  Portions  at  eighteen,  (out  of  thefe 
reverfionary  Terms)  by  tempting  them  to  Dlfobedlence, 
to  throw  of  all  their  Dependance  upon  their  Fathers, 
and  to  ruin  themfelves  by  ralli  and  unequal  Matches, 
ought  at  length  to  make  a  Stand  againit  fuch  Mifchief. 

Tho'  the  Deed  of  Settlement  fays,  that  the  Portion 
is  payable  at  eighteen,  yet  this  is  not  all  which  is 
faid  in  the  Deed,  for  the  other  Parts  thereof  Ihew, 
that  the  Portion  was  not  intended  to  be  raifed  until 
after  the  Father's  Death,  and  the  Settlement  is  to  be 
taken  and  confidered  all  together,  and  with  all  the 
Contingencies. 

One  of  the  Provifo's  is,  that  if  there  Ihall  be  no 
Daughter  living  at  the  Father's  Death,  and  the  Wife 
not  enfienty  then  the  Term  for  raifing  Portions  is  to 
be  void ;  now  one  of  thefe  Contingencies  has  hap- 
pened, {vi^)  the  Wife  was  not  enjient  at  his  Death, 
the  other  may  happen,  (n/;?:.)  there  may  be  no  Daugh- 
ter living  at  the  Time  of  the  Death  of  the  Father; 
and  therefore  this  Portion  muft  not  be  raifed,  until 
this  latter  Contingency  be  alfo  determined ;  and  the 
Provifo  means  no  more,  than  that  if  there  (hall  be  no 
Daughter  living,  or  in  Ventre  fa  mere,  at  the  Father's 
Death,  then  no  Portion  Ihall  be  raifed. 

4  It 
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It  is  true,  It  may  be  thought  a  haifd  Cafe,  fuppo- 
fing  the  Daughter  fhould  marry,  and  die  before  the 
Father,  leaving  feveral  Children,  that  yet  fhe  ftiould 
have  no  Portion  ;  but  this  muft  be  left  to  the  Breaft 
of  the  Father,  who  cannot  be  fuppofed  to  be  unkind 
to  his  own  Child. 

On  the  other  Hand,  in  the  prefent  Cafe,  there  is 
an  Inftance  of  Difobedience  in  the  Daughter,  by  her 
having  married  without  her  Father^s  Confent,  an  In- 
ftance, which,  probably,  proceeded  from  her  Depen- 
dance  upon  being  able  to  recover  hef  Portion  in  De- 
fpight  of  her  Father. 

And  this  Contingency,  {'vi'zj)  whether  or  no  a 
Daughter  ftiall  be  living  at  the  Time  of  her  Father's 
Death,  makes  the  Cafe  to  be  exactly  like  the  Cafe  of 
Corbet  and  Maidwell  (a).  (a)  Saik. 

159- 

As  to  the  Cafe  of  Sandys  and  Sandys,  there  was  no 
Provifo  that  the  Term  fhould  be  void,  if  no  Daugh- 
ter living  at  the  Death  of  her  Father,  nor  any  fuch 
Power  of  Revocation,  as  In  the  prefent  Cafe,  and  the 
Father  is  to  be  confidered  as  much  a  Pui?chafer  of  this 
Power  of  Revocation,  by  making  the  Limitations  of 
the  Settlement,  as  the  Daughter  a  Purchafer  of  her 
Portion. 

Mr.  Talbot  on  the  fame  Side :  As  to  the  Inconve- 
nience of  the  Daughter's  ttaying  an  unreafondble  Time 
for  hef  Portion,  the  fame  Inconvenience  muft  have 
been,,  if  the  Mother  had  lived,  as  well  ats  the  Father, 
#iere  being  no  Pretence  to  fay,  tliat  if  the  Father  and 
Mother  had  been  both  living,  then  the  Poftion  could 
have  been  raifed. 

Vol.  II.  C  c  The 
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The  whole  Deed  muft  be  taken  together,  elfe  you 
w^ill  have  the  Intention  of  the  Party  by  Hah^es. 

Befides,  the  Words  of  the  Claufe  for  paying  the 
Portion  are,  "  that  the  fame  fliall  be  paid  at  the 
"  Daughter's  Age  of  Eighteen  or  Marriage,  or  as  foon 
*'  after  as  conveniently  may  be"  fo  that  it  is  confiilent 
with  the  Deed,  if  the  Portion  be  paid  as  foon  after  the 
Daughter's  Age  or  Marriage  as  conveniently  may  be, 
and  liirely  it  cannot  be  faid  to  be  conveniently  paid, 
when  there  is  no  other  Way  propofed  for  doing  it,  but 
by  felling  a  reverfionary  Term,  to  the  Ruin  of  the  Fa- 
mily. 

The  Payment  of  the  Maintenance  muft,  in  the 
Courfe  and  Nature  of  it,  precede  the  Payment  of  the 
Portion,  and  no  Maintenance  being  to  be  paid  until 
after  the  Death  of  the  Father  by  the  exprefs  Words  of 
the  Settlement,  there  confequently  can  be,  before  that 
Time,  no  Payment  of  the  Portion. 

The  Hardihlp  in  this  Cafe,  on  the  Family,  is  fo  vi- 
fible,  that  if  it  were  but  a  doubtful  Point,  or  in  any 
Sort  unfettled,  or  varying  from  former  Refolutions, 
the  Court  ('tis  apprehended)  will  ftraln  hard  to  make 
a  Diftin£lion,  in  order  to  preferve  the  Family. 

To  which  it  was  replied  by  Mr.  Lutnyche^  That  as 
to  the  Cafe  of  Hardihlp,  and  that  what  was  prayed  by 
the  Plaintiffs  would  tend  to  the  Ruin  of  the  Family, 
the  fame  might  be,  and  in  Fa£l  had  been  urged  in  all 
Cafes  where  the  Court  had  decreed  the  Sale  of  Rever- 
lionary  Terms  for  raifing  Portions  for  Daughters,  in 
the  Life-time  of  the  Father. 


But 
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But  that  it  would  be  as  much  a  Hardfhlp  to  take  It 
the  other  Way,  iyi'zS)  i^  the  Daughter  IKouId  marry 
fuitably,  and  die  in  the  Father's  Life-time,  leaving 
many  Children,  that  this  Daughter  Ihould  have  no 
Portion  provided  for  her  by  the  Settlement. 

That  it  had  been  very  eafy,  had  the  Parties  fo  in- 
tended it,  to  have  inferted  a  Provifo  in  the  Settlement, 
that  the  Portion  fhould  not  be  raifed  in  the  Father's 
Life-time,  efpecially,  when  (as  obferved  before)  it  was 
provided  that  no  Maintenance  {liould  be  raifed  in  the 
Father's  Life-time. 

Lord  Chancellor:  The  Cafe  of  Greaves  verfus  Maddi-  The  Court 
(on  is  a  ilranee  one,  and  not  common  Senfe :  I  will  ^iii  not  go 

•^  Kirthcr 

go  jurt  as  far,  and   not  one  Jot  further,  than  former  than  war- 
Relolutions  have  gone,  for  railing  Portions  for  Daugh-  ^k^^a  ^^ 
ters  by  the  Sale  of  reverlionary  Terms ;  and  whenever  in  f'^Hing  /e- 
xuch  a  Cafe  happens,  (I  mean  when  a  Daughter  ap-  TeJ'^s^^J 
plies  in  order  to  have  the  Portion  raifed  in  the  Father's  payPonions. 
Life-time)  I  will  ftudy  and  labour  to  find  out  a  Diffe- 
rence between  that  Cafe  and  the  former,  in  order  to 
difcountenance   fuch  Suits;  the   Senfe   of  the  Nation 
feems   to    be   with  me,    in    this    Cafe,   by  there   be- 
ing  generally,  (a)   now  a-days,    a  Claufe   inferted  in  („)  vide 
Settlements,   to  prevent  the  Sale  of  a  Term  for  railing  ^'°'- 1-  •" 
Portions,   in  the  Life-time  of  the  Father.  of  B^^'tUr 

verfus  Dun- 
It  is  hard,  that  a  Court  of  Equity  fhould  incourage 
a  Daughter,  juft  when  Ihe  comes  to  fourteen,  or  per- 
haps twelve  Years  of  Age,  to  fay  to  her  Father, 
"  come,  I  am  fit  for  my  Portion,  pray  pay  it  me,  or 
"  I  will  marry,  and  then  I  can  compel  the  raifing  of 
"  it  by  the  Sale  of  your  Ellate". 

What 
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what  Dlfobedience  will  this  breed  In  a  Daughter? 
What  rafti  and  unequal  Marriages  will  this  produce  ? 
Accordingly  I  have  obferved,  that  in  moft  of  thefe 
Cafes  (as  in  the  principal  Cafe)  the  Daughter  has  mar- 
ried without  the  Confent  of  the  Father,  which  furely 
is  fit  to  be  prevented. 

But  It  Is  objefted,  the  Father  will  not  in  a  reafon- 
able  Time  raife  this  Portion. 

Befp.  But  of  the  two  which  is  fitteft  to  be  trufted, 
the  Father,  or  his  Infant  Daughter?  doubtlefs  he  muft 
be  prefumed,  out  of  his  natural  Affeflion  to  his  Daugh- 
ter, to  be  willing  to  do  her  Right. 

But  the  prefent  Cafe  differs  from  the  former  Cafes 
where  the  Portion  has  been  recovered  by  Sale  of  Re- 
verlionary  Terms,  this  Portion  being  to  be  paid  at 
Eighteen  or  Marriage,  or  as  foon  after  as  the  fame 
ftiall  or  may  be  conveniently  raifed,  fo  that  it  is  not 
to  be  raifed,  until  it  can  be  done  with  Convenlency  ; 
now  in  my  Opinion,  it  cannot  conveniently  be  raifed 
by  felling  a  Reverfion,  which  will  incommode  the  Fa- 
mily to  that  Degree  as  to  ruin  the  Eftate ;  for  which 
Reafon  I  think  it  cannot  be  conveniently  raifed  until 
the  Death  of  the  Father. 

Belides,  there  is  a  Provifo  which  makes  this  contin- 
gent during  the  Father's  Life-time,  and  that  is  another 
Reafon  why  it  cannot  be  raifed,  (vi^.)  a  Provilo,  that 
if  the  Father  dies  without  leaving  a  Daughter,  or  his 
Wife  enfieni  with  a  Daughter,  then  the  Portion  is  not 
to  be  raifed  ;  which  Provifo  imports  no  more,  than 
that  if,  at  the  Death  of  the  Father,  there  lliall  be  no 
Daughter  born,  or  in  Ventre  fa  mere,  then  no  Portion 
is  to  be  raifed. 

I  It 
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It  is  true,  fo  far  has  happened,  that  there  can  be 
no  Daughter  in  Ventre  fa  mere  at  the  Father's  Death, 
no  Pofthumous  Daughter ;  but  11:111  there  may  be  no 
Daughter  living  at  the  Father's  Death  ;  fo  that  there 
is  a  Contingency  rtill  fubiirting,  which  prevents  the 
Portion  from  becoming  due,  and  makes  this  Cafe  re- 
femble  that  of  Corbet  and  Maidvpell. 

As  to  the  Provifo  which  fays,  that  if  the  Father 
provides  for  the  Daughter  a  Portion  equal  to  what 
is  fecured  by  the  Settlement,  then  the  Term  to  be 
void;  by  this,  it  feems,  it  muft  be  intended,  if  the 
Father  provides  fuch  Portion  payable  at  fuch  Time  as 
the  Portion  by  the  Settlement  is  made  payable,  (w^.)  at 
Eighteen,  if  the  Portion  be  conftrued  to  be  then  payable. 

With  Refpe£l  to  the  Power  of  Revocation,  it  is  Where  there 
ftill  a  fublilting  Power,  and  confequently  fufpends,  and  intheTruft- 
prevents  the  Portion  from  being  as  yet  payable,  be-  ^^„^"l/'^ 
caufe  the  Father,  by  Confent  of  the  Trullees,  may  tions,  for  the 
yet  revoke  ;  he  .may  revoke  at  any  Time  before  the  ^HJ^'p'^ 
Portion  is  railed,  and  paid ;  and  it  can  be  no  Obje£l:ion  fent  of  Tru- 
ro fay,    that  the  Rieht  to  this  Portion  is  vefted  in  the  ^T  '",/t 

•'  '  "  voke  all  the 

Daughter ;  for  fuppofe  there  had  been  a  Son  born,  then  ufes,  this 
a  Right  to  the  Remainder  would  have  vefted  in  fuch  pj^t'"^' "'' 
Son,  and  yet  there  can  be  no  Doubt,  but  that  the  Fa- 
ther, with  the  Confent  of  the  Truftees,  might  have 
revoked  this  vefted  Remainder,  and  by  the  fame  Rea- 
fon  may  he  with  Confent,  ^c.  revoke  this  Term 
which  fecures  the  Portion  ;  and  if  the  Term  falls,  all 
the  Trufts  thereof  muft  fall  alfo,  and  confequently  the 
Truft  for  railing  the  Portion. 

Indeed  it  has  been  objected,    that   it  would   be  a 

Breach  of  Truft  in  the  Truftees  to  join  in  fuch  Re- 
vocation. 

Vol.  II,                             D  d  But 
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But  I  think  it  may  not  be  only  a  juftifiable,  but 
commendable  Thing  in  the  Truftees,  under  feme  Cir- 
cumftances,  to  conlent  to  fuch  Revocation  ;  as  llip- 
pofe  the  Daughter  fhould  be  drawn  in  to  marry  fome 
very  unwortiiy  Man,  who  fhould  uie  her  in  a  mod  bar- 
barous Manner,  and  the  Daughter  fliould  afterwards 
die  without  liTue,  upon  which  the  Hulband  fhould 
fue  for  the  Portion ;  in  this  Cafe,  it  would  be  very 
reafonable  in  the  I'ruftees,  to  join  with  the  Father 
in  revoking  thefe  Ufes ;  or  fuppofe  the  Daughter 
fhould  have  left  Children  by  fuch  Marriage,  it  would 
be  reafonable  for  the  Truftees,  by  confenting  to  a  Re- 
vocation, to  prevent  the  Portion's  going  to  the  Huf- 
band,  and  (if  praflicable)  to  carry  it  to  the  Children 
of  the  Daughter,  fo  that  this  Power  feems  to  be  flill  a 
fubfifting  Power,  which  there  may  be  hereafter  very 
good  Reafon  to  put  in  Execution. 

For  ihefe  Reafons,  I  think  the  Portion  remains  as 
yet  liable  to  a  Contingency,  and  therefore  not  to 
be  ralfed  until  this  Contingency  is  out  of  the  Cafe ; 
which  cannot  be  during  the  Life  of  the  Father. 

This  Decree  was  afterwards  affirmed  by  the  Houfe 
of  Lords. 


Cale  24. 

Lord  Mac- 
clestidd. 


Mr.  Jujlice   Eyre    verfus  Count cfs  of 

Shaftsbury. 


ihipdevlfed'  nr^^'  ^^^^  ^^^*  "^  Shaftsbury,  by  his    Will    date 
to  three,         '^^      lo.  Novcmber   17 10.    deviled  the   Guardianlhi 


Will    dated 
"P 

w.thout  fay-  ^f    jj^g  pg^^Qj^  ^^^  g^^^g  ^f  J^lg  jj^^  (.J^JIJ    /^J^g 

ing,    and  '"    p  ,n  / 

the  Survivors  fent  Eatl)  to  Mr.  Juflice  Eyre  and  two  others  (fince  de- 
Jjf^"th{ ceafed)  without  faying  and  to  the  Survivor  of  them'. 
Survivor  \  and 

Ihall  have  it. 
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and  this  Devife  of  the   Guardianftiip  was    until   the 
Child  iliould  come  to  twenty -one  Years  of  Age. 

Lord  Shcitftsbmy  died  beyond  Sea,  and  the  Infant 
Earl  was  now  twelve  Years  of  Age,  when  Mr.  Juftice 
Evrcy  perceiving  that  his  Lordfhip  had  not  a  proper 
Governor  provided  for  him  by  the  Countefs  his  Mo- 
ther, and  that  the  Perfon  who  was  ordered  to  attend 
him  as  his  Gentleman,  was  not  a  fit  Perfon  for  that 
Purpole,  petitioned  the  Lord  Chancellor,  that  he,  as 
fole  iurviving  Guardian,  might  have  the  Ordering,  as 
he  Ihould  think  proper,  of  inch  Governor,  Gentleman 
and  other  Servants  to  attend  the  faid  Infant  Earl,  and 
that  the  Perfon  ot  the  faid  Infant  Earl  might  be  de- 
livered over  to  the  Petitioner. 

On  the  Behalf  of  the  Countefs  it  was  infifted  by  the 
"Solicitor  General,  Mr.  Lutwiche,  Mr.  Cowper,  and  Mr.  Tal- 
bot, that  the  Guardianihip being  devifed  to  three,  without 
faying  and  to  the  Survivor  of  tlxm,  the  fame  did  not 
furvive  ;  that  it  was  but  a  bare  Authority,  and  no  In- 
terell,  in  Regard  no  Profit  could  be  made  thereof;  that 
if  a  Power  were  given  to  three,  and  one  of  them  Ihould 
die,  the  Survivor  could  not  execute  fuch  Power  j  that 
if  two  were  made  Committees  of  a  Lunatick,  on  the 
Death  of  one  of  them,  the  Commitment  would  de- 
termine ;  that  this  was  a  Truft  annexed  to  the 
Perfon,  and  not  affignable,  nor  was  it  reafonable  it 
fliould  furvive,  forafmuch  as  the  Teftator  might  think 
it  proper  to  truit  three,  but  not  to  inveft  a  fmaller 
Number  with  a  Charge  of  that  Importance. 

Alfo  It  was  faid,  that  If  the  Infant  Earl  fhould  die 
without  IITue  under  Age,  in  fuch  Cafe  the  late  Earl 
by  his  Will  had  given  an  Annuity  of  500/.  per  An- 
fium  to  Mr.  Juflice  Eyre,  which  made  it  improper,  that 
he  alone  fhould   be  Intruded  with  the  Perfon  of  the 

Infant 
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Infant  Earl,  who  would  be  a  Gainer  on  his  dying  with- 
out Iffiie  and  under  x\ge;  that  the  Will  having  ap- 
pointed three  Guardians  to  the  Infant,  it  was  the  fame 
Thing,  as  if  the  Tellator  had  appointed  thofe  three 
jointly,  and  then  it  was  plain,  that  if  one  fhould  die, 
the  Survivors  could  not  a6l: ;  that  according  to  Audi- 
tor Curts  Cafe,  (ii  Co.  i.  b.)  where  an  Office  is 
granted  to  two,  on  the  Death  of  one  of  the  Grantees 
the  Ofiice  determines. 

And  tho'  it  might  be  attended  with  fome  Incon- 
A'enience,  were  fuch  Guardianfliip  or  Authority  to 
determine  on  the  Death  of  one  of  the  Perfons  intrufted, 
,^  yet  it  muft  be  allowed  to  have  been  in  the  Power  of 
the  Teftator  to  have  prevented  this  Inconvenience,  by 
limiting  the  Guardianfhip  to  the  Survivor  by  exprefs 
Words.     Salk.  465. 

It  was  moreover  urged,  that  this  was  a  ATatter  of 

(a)  Vol.  I.    Truft,  for  every  Guardianfhip  was  a  {a)  Truft;  that  the 

B*eJ<fc!-t      Crown,  as  Parens  patri^,   was  the  Supreme  Guardian 

vcrfus  Berty,  and  Superinteudant  over  all  Infants :  and  fince  this  was 

verfus  Fre-    ^  Truft,  it  was  confcqucutly  in  the  Difcretion  of  the 

derid.         Court,  whether  or  no  they  would  do  fo  hard  a  Thing, 

as   to  fake   away  an   Infant  under  thirteen  Years  of 

Age,  from  fo  careful  a  Mother  as  the  Countefs  was ; 

that  the  tender  Calls  of  Nature  were  on  the  Mother's' 

Side  ;    and  then  there  were  two  Phylicians,   (Do£lor 

Robinjon   and  DoQior, Friend,)   who  both  teflified,  that 

the  Infant  Earl  was  of  a  tender  and  fickly  Confiitution  ; 

fo  that  at  leaft  the  Court  might  refufe  to  grant  this  in 

a  fummary  Way,  or  otherwife  than  upon  a  Bill. 

Alfo  with  Regard  to  the  Servants,  it  was  reprefented 

to  be  a  very  hard  Thing  to  turn  away  fuch  as   the 

C]!ountefs  had  experienced  to  be  good  Servants,  and  to 

take  Perfons  in  their  Room,  whom  IKe  had  no  Expe- 

1  -  '  rience 
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rience  of,  particularly,  that  Dr.  Smbbs  the  Governor 
came  in  at  firft,  with  the  Approbation  of  Mr.  Juftice 
Eyre^  and  that  he  was  a  Man  of  Learning,  Probity, 
and  Piety,  and  a  Clergyman. 

On  the  other  Side  it  was  fald,  that  this  Guardian- 
fhip  was  not  devifed  to  three  joinily^  but  to  three 
until  the  Infant  Earl  fhould  come  to  twenty-one  ;  that 
a  Guardian  had  not  only  a  bare  Authority,  but  alfo  an 
Intereft,  for  he  might  bring  a  Writ  of  Raviihment  of 
Ward,  or  might  make  a  Leafe  during  the  Minority  of 
the  Infant,  as  was  determined  in  the  Caie  of  Shopland 
verfus  Rydler,  Cro.  Jac.  55,  98.  fo  that  Guardians 
had  an  Intereft  coupled  with  their  Authority,  and  con- 
fequently  the  Office  would  furvive. 

It  was  true,  it  could  not  be  granted  over;  no  more 
could  the  Office  of  Executorffiip ;  but  yet  there  could 
be  no  Qiieftlon,  but  that  if  there  were  two  Executors, 
and  one  fhould  die,  the  other  would  take  the  whole 
Executoriliip  as  Survivor. 

And  as  to  the  Objeflion,  that  there  was  no  Profit  in 
the  Guardlanihlp,  and  therefore  it  fliould  not  furvive, 
the  fame  Way  of  Reafoning  would  hold  in  the  Cafe  of 
an  Executoriliip,  for  that  was  barely  a  Truft,  and  no 
ways  profitable ;  notwithftanding  which,  being  a  legal 
Intereft,  it  would  furvive.  It  was  likewife  faid,  that 
in  Cafe  where  three  Guardians  were  appointed,  if  this 
were  fuppofed  to  be  but  a  joint  Authority,  and  confe- 
quently  not  to  furvive,  it  would  prove  a  great  Incon- 
venience, and  in  a  good  Meafure  fruftrate  the  Inten- 
tion of  the  Perfon  appointing  them. 

As  to  what  was  held  in  Auditor  Curt 'a  Cafe,  {yi-zj) 
where  an  Office  has  been  ufually  granted  to  two,  and 
one  of  them  dies,  that  this  is  a  Determination  of  fuch 

Vol.  II.  E  e  Office, 
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office,  the  Reafon  muft  be  fuppofed  to  be,  becaufe 
they  both  make  but  one  Officer,  as  in  the  Cafe  of  the 
Sheriffs  of  Micidlejex. 

That  with  Regard  to  the  5^00/.  per  Annum  given  to 
Mr.  Juflice  Eyre,  in  Cafe  of  the  Infant's  Death  with- 
out IlTue,  and  under  Age,  that  could  be  no  Objeftion 
in  Cafe  of  a  Tellamentary  Guardian  appointed  by  the 
Party  himfelf,  whatever  it  might  be  where  the  Guar* 
dian  was  to  be  appointed  by  the  Court ;  for  where  the 
Teftator  himfelf  fays,  that  J.  S.  fhall  be  Guardian  of 
his  Son,  and  by  the  fame  Will  alfo  declares,  that  the 
laid  Guardian  ffiall  have  the  whole  Eftate^  in  Cafe  the 
Child  ffiould  die  within  Age,  furely  that  would  be 
good ;  much  more  fhall  the  Devife  in  our  Cafe, 
which  is  but  of  a  fmall  Part  of  the  Eftate. 

Then  as  to  the  Objedion  of  Hardfhip,  from  the 
Guardian's  being  impowered  to  impofe  Servants,  Go- 
vernors, i^c.  who,  when  put  upon  the  young  Lord 
by  fuch  Guardian,  would  probably  not  regard  the 
Countefs,  as  having  no  Dependance  upon  her,  this 
might  be  as  well  turned  the  other  Way,  {vit^)  That 
if  they  were  put  in  by  the  Mother,  they  would  have 
no  Regard  to  the  Guardian,  who  yet  was  intended  by 
the  Will  to  be  in  loco  Parentis,  and  to  fupply  the  Father's 
Place. 

That  Doctor  Stubbs  the  Governor  might  be  a  good 
Scholar,  and  a  pious  Man,  and  yet  it  would  not  ne- 
ceffarily  follow,  that  he  was  a  proper  Governor  to 
attend  the  young  V/axX  to  Court,  or  to  noble  Fa- 
milies, or  at  the  Exercifes  of  Dancing  and  Riding, 
which  it  was  fit  his  Lordfhip  ihould  be  acquainted 
with. 

■  4  Belides, 
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Befides,  it  was  of  great  Confequence,  in  Regard 
fuch  Servants  are  apt  to  flatter  their  young  Mafters, 
and  to  entertain  their  Thoughts  with  llich  Things  as 
would  be  rather  pleafing  than  ufeful   to  them. 

Laflly^  With  Refpefl  to  the  Tenderoefs  of  the  young 
Lord's  Conftitution,  that  was,  however,  of  late  grown 
ftronger,  and  he  being  now  upwards  of  twelve  Years 
of  Age,  this  was  the  proper  Crilis  for  forming  his 
Mind,  and  inttilling  into  him  a  Taile  of  thofe  noble 
Qiialities,  and  that  Spirit,  which  became  a  Perfon  of 
his  high  Station,  in  order  to  make  him  ufeful  to  his 
Country  ;  and  this  being  the  proper  Time,  furely  it 
was  reafonable  to  trull:  Providence  in  thefe  Gates,  and 
to  fend  the  young  Nobleman  to  fome  publick  School. 

Lord  Chancellor:  The  Father  by  the  (a)  Statute  has  a  r^')  12 Car. 
Right  to  dirpofe  of  the  Guardianfhip  of  his  Child  un-  "P"  ^^• 
til  twenty-one,  and   having  done   lo   here,  it  will  be 
binding,  unlefs  fome    Milbehaviour   be  Ihewn    in  the 
Guardian,  in  which  Cafe  it  being  a  Matter  of  Truft, 
this  Court  has  a  Superintendency  over  it. 

But  as  to  the  Objection,  that  this  Right  of  Guar- 
dianfhip does  not  furvive,  becaufe  it  is  not  faid  in  the 
Will  in  exprefs  Terms,  that  it  Ihall  go  to  the  Survivor, 
there  feems  to  be  no  Colour  for  it,  becaufe  where  fe- 
veral  Guardians  are  appointed  by  a  Will,  each  of  them 
feems  to  be  a  compleat  Guardian,  like  the  Cafe  where 
there  are  two  or  three  Church- Wardens  of  a  Parifli, 
each  of  them  is  a  diftinft  Church- Warden ;  and  it 
would  be  mifchievous,  and  of  very  ill  EfFeft,  if 
where  there  are  feveral  Guardians  appointed  by  a 
Will,  and  fome  refufe  to  ail,  that  the  relt  ihould  not  be 
able  to  do  any  Thing  j  and  yet  this  muft  be  the  Con- 
fequence 
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feqiience,  if  a  Guardlanlhlp  devlfed  to  feveral  iliould 
be  taken  to  be  one  joint  naked  Authority ;  (uch  Con- 
flruftion  would  make  the  A£1  of  little  Force ;  a  Guar- 
dian has  an  Authority  coupled  with  an  Intereft,  and  may 
bring  a  Writ  of  Ravilliment  of  Ward  on  the  Infant's 
being  taken  from  him;  and  tho'  it  is  true,  that  the  Da- 
mages recovered  fhall  by  the  Statute  go  towards  the 
Benefit  of  the  Ward,  yet  the  Declaration  muft  lay  it 
ad  dampnum  of  the  Guardian  the  Plaintiff. 

The  Reafon  of  x\uditor  Curts  Cafe,  where,  on  the 
Office  of  Auditor  being  granted  to  two,  without  fay- 
ing and  to  the  Survivor,  fuch  Office  on  the  Death  of 
one,  was  held  to  be  determined,  was,  becaufe  in  fuch 
Cafe  both  made  but  one  Officer,  as  the  two  Sheriffs  of 
Middlefex  make,  as  to  their  Office,  but  one  Perfon.  In 
the  prefent  Cafe,  here  is  a  plain  Right  placed  and  ve- 
Ifed  in  Mr.  Juflice  Eyre  as  the  furviving  Guardian, 
and  who,  every  one  is  allured,  will  well  execute  fuch 
Truft,  which  it  will  be  impoffible  for  him  to  do,  with- 
out being  allowed  to  place  and  chufe  the  Governor, 
Gentleman,  i^c.  to  attend  upon  and  take  Care  of  this 
young  Nobleman. 

And  tho'  Dr.  Stubh  may  be  a  good,  learned,  and 
pious  Man,  yet  he  may  not  be  fo  fit  to  attend  the 
young  Earl  to  all  Places,  for  Inftance,  to  Courts,  Places 
of  Exercile,  and  Diverfions,  iffc.  at  which  it  may  be 
proper  for  his  Lordlhip  to  appear. 

But  I  mufl:  differ  from  Mr.  Juffice  Eyre,  as  to 
fending  the  Infant  to  a  publick  School,  which 
may  be  thought  likely  to  inffill  into  him  Notions  of 
Slavery. 

I  Wherefore 
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wherefore  per  Cur:  DIfcharge  Dr.  Stul^bs  from  being 
Governor,  as  alfo  Mr.  Bennet  from  being  Gentleman, 
and  deliver  the  Infant  into  the  Hands  of  his  Guardian 
Mr.  Jnftice  Eyre,  who  defired  the  young  Earl  might 
dine  with  him.     . 

But  Lord  Chancellor  fald,  that  this  was  in  Confi- 
dence that  the  Judge  fliould  return  him  to  his  Mother 
the  Countefs  at  Night,  for  that  as  yet,  the  Court 
would  not  make  any  Order  touching  the  Cuftody  of 
the  Earl's  Perfon. 

Afterwards  on  the  Great  Seal's  being  taken  from  the 
Earl  of  Macclesfield,  and  placed  in  the  Hands  of  three 
Lords  Commiliioners,  on  i8.  March  1724.  Mr.  Jultice 
Eyre  (lately  made  Lord  Chief  Baron  of  the  Exchecjuer) 
exhibited  his  Petition  to  the  Lords  Commiliioners,  fet- 
ting  forth  the  former  Proceedings,  and  that  the  In- 
fant Earl,  who  was  now  juft  fourteen  Years  of  Age, 
and  had  been  married  to  Lady  Sujanna  Noel,  Daughter 
to  the  Countefs  of  Gainsborough,  was  detained  from 
the  Petitioner;  that  fuch  Marriage  was  without  the 
Confent  or  Privity  of  the  faid  Lord  Chief  Baron  the 
furvlving  Guardian  ;  therefore  the  Petitioner  thought 
it  his  Duty  to  lay  thefe  Things  before  the  Court, 
praying,  that  the  Cuftody  or  Tuition  of  the  Infant 
Lord  might  be  granted  to  him,  and  that  the  Court 
would  make  fuch  Order  touching  this  Matter,  as  they 
fhou'd  think  proper. 

Upon  this  the  Countefs  Dowager  of  Shaftsbury  peti- 
tioned the  Lords  Commiifioners,  that  the  Order  of  the 
late  Lord  Macclesfield,  declaring  the  Right  of  Guar- 
dianfhip  to  belong  to  the  Lord  Chief  Baron  Eyre,  and 
directing  the  Perlon  of  the  Infant  Earl  to  be  delivered 
to  the  laid  Lord  Chief  Baron,  might  be  fet  aiide. 

Vol.  II.  F  f  Alfo 
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Alfo  the  Infant  Earl  petitioned  the  Lords  Commlf- 
fioners,  infifting,  that  the  Guardianfhip  of  his  Lord- 
fhlp  given  by  the  Will,  was  determined  by  the  Death  of 
two  of  the  Guardians,  and  praying  that  his  Lordlliip, 
being  now  of  the  Age  of  fourteen  Years,  might  be  at 
Liberty  to  chufe  his  Guardian. 

On  hearing  thefe  Petitions,  the  Court  ordered  a 
Sequeftration,  unlefs  Caufe,  both  againlf  the  Countefs 
[Dowager]  of  Shaftsbiiry,  and  againft  the  Countefs  of 
Gainsborough^  for  their  Contempt  in  contriving  and  ef- 
fefting  this  Marriage  without  the  Confent  of  the  Guar- 
dian,  and  without  applying  to  the  Court. 

And  the  Perfon  of  the  Infant  Earl  was  ordered  to 
be  reftored  by  the  Countefs  [Dowager]  of  Shaftsbtiry  to 
the  Lord  Chief  Baron,  it  being  the  Opinion  of  the 
Court,  that  tho'  the  Declaration  made  by  the  late  Lord 
Chancellor,  that  the  Right  of  Guardianlhip  did  belong 
to  the  Lord  Chief  Baron  as  furviving  Guardian,  and 
the  Order  made  thereupon,  was  ever  lo  erroneous,  yet 
that  the  fame  was  a  good  Order  until  reveifed,  and 
confequently  it  was  a  Contempt  to  break  it. 

On  the  I  5th  May^  the  three  Lords  CommilTioners, 
(vi^^  Sir  Jojeph  Jekyll  Mafter  of  the  Rolls,  Mr.  Baron 
Gilbert,  and  Mr.  ].  Raymond,  having  heard  this  Matter 
folemnly  argued  by  Counfel  on  both  Sides,  gave  their 
Judgment,  which  was  delivered  by  the  Lord  Commlf- 
iioner  Jekyll,  that  the  Court  were  all  of  Opinion, 
the  Sequeftration  againft  the  Countefs  of  Shaftsbury 
ought  to  be  abfolute. 


■o* 


The  Marriage  of  a  Ward  without  the  Confent  of 

the  Guardian,  is  a  RavUhment  of  the    Ward,    2  Jnfl. 

440.  and  aggravated  in  this  Refpeft,  that  after  fuch 

I  Raviftiment 
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Ravifliment  by  Marriage,  the  Ward  cannot  be  reftored 
to  fuch  Condition  as  he  was  in  before,  it  being  rendered 
impoilible  by    the  Wrong  of  the  Ravifher. 

By  the  Statute  of  Weflminfler  2.  cap.  3  5.  'tis  enafled,  ThePu- 
that  if  one  be  guilty  of  Ravilhment,  either  of  a  Male  "'fa''?l 

1       •  r       1  11  n  innicteu  by 

or  Female  Ward,  if    the  Ward  be  reftored,    tho'  not  '"'e  Law  on 
married,    the   RaviiKer  fliall    be   punilhed    with    two  Sa  WaJd 
Years  Imprifonment;  but  if  the  Ward  be  not  reftored,  without  ths 
or  if  he  be  reftored  and  be  married,  the  Party  guilty  the"Guar- 
of  fuch  Raviftiment   ( if  he  cannot  make  Satisfaftion  "*'■*"• 
for  the  Marriage)  ftiall  be  puniilied  by  Imprifonment 
for  Life,  or  by  abjuring  the  Realm,  at   the  Difcretion 
of  the  Court  where  he  is  tried  ;  fo  that  a  Raviftiment 
of  Ward  became  an  Oftence  not  only  againft  the  Guar- 
dian,    but  againft  the  King:    And   whereas,   on   the 
Ward's  being  married,  the  Raviftier  was  to  be  punilhed 
by  perpetual  Imprifonment,  or  by  abjuring  the  Realm; 
this  ftiews  the  Greatnefs  of  the  Offence,  by  the  Grie- 
voufnefs  of  the  Punilliment. 

And  the  Matter  of  marrying  Infants  without  the 
proper  Confent  of  Guardians,  is  provided  againft,  both 
at  Law  and  in  this  Court,  efpecially  the  latter,  it  be- 
ing notorious,  that  a  Court  of  Equity  entertains  no 
greater  Jealoufy  of,  nor  ftiews  more  Refentment  a- 
gainft  any  Thing,  than  the  unlawful  Marriage  of  In- 
fants. 

In  the  Cafe  of  the  Marriage  of  a  Lunatick,  {vini^  that 
of  Mr.  Packers  marrying  Mrs.  Ajh^  the  Court  {a)  com-  (»)  Vide 
mitted  Mr.  Packer,  the  Parfon,  and  others  that  were  ^i^^^"'*' '" 
their  Agents,  and  Packer  continued  in  Cuftody  for  a 
conftderable  Time,  and  Infants  and  Lunaticks  may  be 
compared  together,  both  of  thefe  being  unable  to  take 
Care  of  themfelves. 

In 
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On  tiiis  -^^^  ^^^^  where  an  Infant  is  committed  by  the  Court 

Court's  to  the  Cuftody  or  Care  of  any  one,  fuch  Committee 
thrcudodv  g'^^^  ^  (^)  Recognizance,  that  the  Infant  Ihall  not 
of  an  Infant  marry  without  Leave  of  the  Court,  which  Form  is 
of  anv  one,  v^cry  rarely  altered,  and  on  fpccial  Circumftances ;  fo 
fuch  Com-    j-|-)2t;  Jf  the  Infant  marries,  tho'  without  the  Privity,  or 

JTuf'cc  enters  ^ 

into  a  Re-  Kuowlcdgc,  or  Ncglccl  of  the  Committee,  yet  the 
thu  the'Tn'  Recognizance  is,  in  Stri6lnefs,  forfeited,  whatever  Fa- 
fantfhaii  vour  the  Court,  upon  Application,  may  think  fit  to 
wTtiwiir^  fhew  to  fuch  Comm.ittee,  when  he  appears  not  to 
Leave  of      have  been  in  Fault. 

the  Court. 

{a)  Vide  Vol.  I.   Dr.  Davis's  Cafe. 

In  Lord  Sommers's  Time,  Mr.  Goodwin  married  an 
Infant  (Mrs.  Knight)  and  was  committed,  and  this 
Commitment  was  followed  by  an  A£1  of  Parliament 
for  diffolving  the  Marriage. 

(i)  22  Maii,       gy   ^^  ^n  cjr  Edivard  Hanne/s  Daughter  and  Heir 

12  Annas  ^    ^  .  -    i     i    r  i 

Regir.se,       who  was  au  Infant  bemg  inveigled  from  her  Guardian 
fplTt  "aT'   ^^*'-  ^"^^^^ig^h  aiid  married  to  one  Willis,  tho'  Mrs.  Hannes 
Krjghts-       was  not  taken  from  a  Guardian  alLgned  by  the  Court, 
See'tbe  Dif-  7^^'  "^  '^''^^'^  Cafe,  both  Mr.  WiUis^  and  the  Parfon,  and 
courfcofthe  the  A'^cnts,  were  all  committed  by  the  Mafter  of  the 
thr.ritvof"'  Rolis,..  Sir  JvIm  TvevoY,  and  the  Order  afterwards  con-- 
theMafcr     firmed  by  Lord  Harcourt;    and  as    this  Court  puniflies 
pag.  104.  '  the  Inilrum.ents  where  iuch  Marriage  is  had  without 
the  Confent  of   the   Guardian,    fo,    if  there  be  only 
an  Apprehenfion,  that  the  Infant  will   be  married  un- 
equally,   either  by   the  Guardian,  or  by   his  Negle6]:, 
a  Court  of  Equity    will   interpole,    and  fend  for  the 
Infant,  and  commit  him  to  the  Cuflcdy  of  a  proper 
I'erfon,  or  Relation,  in  order  to  prevent  fuch  Danger; 
as  was  done  in  the  Cafe  of  the  Infant  Lady  Catharine 
Anncjley  by  Lord  Chancellor  Bnrcourt,  and  likewife  in 
2  another 
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another  Cafe,  (t;/;^..)  that  of  Mr.  Vernon  of  Staffordjlnrcy 
by  Lord  Macclesfield. 

But  the  prefent  Cafe  is  flill  of  a  higher  Nature,  as 
it  is  the  Cafe  of  a  Peer  of  the  Reahn,  in  vvhofe  Edu- 
cation the  Publick  is  interefted  j  and  where  the  Giiar- 
dianlhip  of  him  is  deviled  by  a  Peer  of  the  Reahn, 
(d/s^J   by  the  Will  of  the  late  Lord  Shaftshmy. 

As  to  the  Objeclion  that  has  been  made  to  the 
Order  of  this  Court,  that  there  are  no  Words  there- 
in, that  the  Infant  ihali  not  be  married  without  the 
Confent  of  the  Guardian: 

Rcfp.  The  Court  could  not  fuppofe,  or  forcfee,  that 
any  Perfon  would  marry  the  Infant  without  the  Guar- 
dian's Confent ;  and  for  that  Reafon,  there  was  no 
exprefs  Provilion  againit  it  in  the  Order ;  but  ftill  this 
Prohibition  is  implied,  (t;/^;.}  that  no  Perfon,  without 
the  Leave  of  the  Guardian,  iliould  marry  this  Infant: 
Belides,  by  the  fame  Realon  that  thefe  Words  ought 
to  be  inferted,  the  Order  Ihould  likewife  have  pro- 
vided, that  no  Perfon  fhould  take  away,  or  ravifh  this 
Ward  from  the  Guardian,  ^c.  all  which  Things  are 
furely  implied  ;  but  further,  it  is  a  fufficient  Anfwer 
to  this  Objevilion,  that  iuch  Negative  Words  are  never 
inferted  in  the  Order. 

But  then  it  is  objected,  here  is  no  Difparagement 
in  this  Marriage;  forafmuch  as  the  Birth  of  the  Noble 
Lady,  to  whom  Lord  Shaftsbury  is  married,  and  alfo 
her  Qiiality,  are  equal  to  thole  of  her  Hufband  ;  and 
file  has  had  the  Advantage  of  being  educated  under 
the  Countets  of  Gainsborough  her  Mother,  a  Lady  of 
great  Honour,    Virtue,  and  Qiialiry. 

Vol.  II.  Gg  Refp, 
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Refp.  Admitting  all  this  to  be  fo,  yet  it  may  be  rea- 
fonably  fuppofed,  that  if  the  Infant  Earl  had  ftayed 
till  he  had  attained  his  Age,  and  could  have  made  a 
Jointure  and  Settlement,  in  fiich  Cafe  his  Lordlliip 
misht  have  had  a  better  Portion. 


'&' 


But  in  Reality,  tho'  there  be  no  Difparagemenf, 
yet  this  is  only  by  Way  of  Extenuation,  and  can  never 
be  urged  as  a  Juftificatlon ;  for  it  is  the  Marriage  with- 
out the  Confent  of  the  Guardian,  that  conftitutes  the 
Offence,  fo  that  fuch  Marriage  having  been  to  one  of 
equal  Degree  and  Fortune,  can  at  moft  tend  but  to 
extenuate. 

And  it  is  obfervable,  that  the  Difparagement  of  the 
Ward  was  not  where  fuch  Ward  without  the  Guar- 
dian's Confent  married  one  of  Inferior  Degree,  as  a 
Villein,  Citizen,  or  Burgefs,  but  where  the  Guardian 
himfelf  married  the  Ward  to  one  of  Inferior  Degree, 
for  which  fee  the  Statute  of  Merton,  cap.  6  i^  q.  z  Infl. 
89,  92. 

ObjeEi.  The  Punifhment  of  this  Ravilhment  of  W^ard 
by  Sequeftration,  or  otherwife,  would  be  frultlefs, 
lince  the  Marriage  having  been  once  folemnized  and 
perfefted,  the  fame  cannot  be  afterwards  refcinded  or 
dillolved. 

Refp.  The  like  Objefllon  might  be  made,  tho'  the 
Marriage  were  ever  io  much  to  the  Difparagement  of 
the  Ward ;  but  in  all  thefe  Cafes  the  Reafon  of  in- 
fli(9:ing  Punilhments  is  for  Example's  Sake,  and  to  de- 
ter others  from  the  like  Offence  of  Ravilhment  of 
Wards. 

1  Ohje6i. 
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ObjeB.  This  Marriage  is  by  the  Countefs  the  Mother 
of  the  Infant  Earl,  who  is  Guardian  by  Nature  and 
Nurture,  and  fo  cannot  be  guilty  of  a  Ravifhment  of 
Ward. 

Refp.  The  Right  of  a  tellamentary  Guardian  takes 
Place  of  a  Guardianfhip  by  Nature  ;  by  the  exprefs 
Words  of  the  A£1  of  Parliament  the  Guardian  by  Will 
takes  place  of  all  other  Guardians,  and  his  Authority,  by 
that  Law,  is  a  Continuation  of  the  Paternal  Authority. 

ObjeSt.  There  is  no  Inftance  of  any  one  Cafe,  where 
a  Complaint  has  been  againft  an  Infant's  Mother,  for 
taking  away  her  own  Child. 

Refp.  The  Lords  Selkirk  and  Orkney  Guardians  of 
the  Infant  Duke  of  Hamilton.,  petitioned  againft  the 
Duchefs  of  Hamilton  for  taking  away  the  Infant  Duke 
out  of  their  Cuftody,  and  their  Complaint  was  re- 
ceived ;  upon  which  the  Court  would  have  proceeded 
againft  the  Mother,  but  the  Guardians  could  not  make 
out  their  Right  of  Guardianihip,  by  Reafon  of  fome 
Defeft  in  the  Inftrument  under  which  they  claimed. 

So  that  all  thefe  Objeftions  being  anfwered,  the 
Court  are  of  Opinion,  that  the  Sequeftration  againft 
the  Countefs  [Dowager]  of  Shaftsbury  ought  to  be  made 
abfolute. 

As  to  the  Cafe  of  Lady  Gainsborough,  that  feems  to 
differ ;  and  here  the  Qiieftion  is,  whether  the  Countefs 
of  Gainsborough's  confenting  that  her  Daughter  ihould 
be  married  to  the  Infant  Earl,  be  not  a  Contempt? 

8  Edw.  3.  pag.  52.  The  Cafe  was,  a  Writ  of  Ravlfli- 
ment  of  Ward   was  brought  againft  four  Men  and  a 

Woman 
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Woman,  the  Men  took  away  the  Ward,  and  the  Wo* 
man,  knowing  that  the  four  Men  had  taken  away  the 
Ward,  married  the  Ward  to  her  Daughter ;  upon  which 
Hirle  C.  J.  gave  the  Rule,  that  the  Woman  was  equal* 
ly  guilty  with  the  four  Men,  of  the  Ravifhment  of  the 
Ward,  the  Marriage  of  the  Infant,  without  the  Con- 
fent  of  the  Guardian,  conftituting  the  Offence  ;  and 
tho'  the  Guardian  be  not  appointed  by  the  Court,  nor 
any  Commitment  made  by  the  Court  of  the  Infant,  yet 
have  thole  been  punifhed,  who  have  married  the  Ward 
without  the  Confent  of  the  Guardian,  as  appears  from 
the  above  cited  Cafe  of  Mrs.  Hannes,  where  the  Cafe 
was  nothing  more  than  that  of  marrying  the  Infant 
without  the  Conient  of  the  teilamentary  Guardian,  and 
the  Decree  was  only  for  an  Account  of  Sir  Edrvard 
Hannes  the  Father's  perfonal  Eftate,  and  for  an  Allov\'- 
ance  of  Maintenance  for  the  Infant. 

Whereas  in  the  principal  Cafe,  the  Decree  goes 
fomething  further,  as  it  directs  that  the  Will  of  the 
late  Earl  of  Shaftsbmy  lliould  be  performed,  Part  of 
which  Will  is,  that  the  Infant  Earl  Ihould  be  under  the 
Care  and  Guardianihip  of  the  Perions  named  therein. 

In  5  Co.  :^?.  (Ratclijf's  Cafe)  it  was  refolved,  that 
every  Anceftor,  whether  Male  or  Female,  might  bring 
an  A^lion  of  Trefpafs  or  RavilF.mcnt  of  Ward,  againil 
;iny  one  for  taking  away  his  Heir  apparent,  Male  ot 
Female,  and  for  marrying  inch  Heir,  and  that  it  is  not 
material,  of  what  Age  luch  Heir  then  was ;  and  as 
the  Ancellor  might  bring  fuch  A<£l:ion  for  taking  away 
and  marrying  the  Heir,  fo  alfo  might  the  Guardian 
for   taking  away  and  marrying  the  Ward. 

It  does   not  appear,  that  the   late  Earl  of  Gainsbo- 
rough  left   any  Ttihimentary   Guardians   of  his  Chil- 
dren,   fo  that  as  the  Countefs  was  Guardian  of  them 
2  bv 
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by  Nature,  the  Marriage  of  her  Daughter  belonged  to 
her,  confequently,  it  is  to  be  prefumed,  that  fhe 
married  her  Daughter  to  the  Infant  Earl,  at  leaft,  if 
file  did  not,  (he  may  purge  herfelf  by  Oath. 

But  it  is  material,  that  the  Lord  C.  B.  £>r^,  the 
Guardian  of  the  Infant  Earl,  has  not  in  his  Petition^ 
made  out  any  direft  Charge,  or  prayed  any  Thing  a- 
gainft  the  Countefs  of  Gainsborough,  and  poilibly,  the 
Court  may  sot  be  bound,  ex  o^cio,  to  punifh  for  a 
Ravilhment  of  Ward,  where  there  is  no  Complaint. 

This  Court  has  the  Care,  but  not  the  Guardianiliip 
of  Infants,  and  the  Lord  C.  B.  Eyre  is  not  a  ^  Guardian  *  Vide  thr 
appointed  by  the  Court,  but  by  the  Will  of  the   Fa-  q^^^i^h  ^,^^ 
ther,  in  whicli  Refpeft  the  Court  is  the  lefs  concerned,  ticrrh 

And  tho'  the  Stat,  i  2  Car.  2.  c.  24.  fays,  that  a  Tefta- 
mentary  Guardian  may  maintain  an  Action  of  Ravilh- 
ment of  Ward,  if  the  Infant  be  taken  from  him,  yet 
the  Statute  does  not  injoin  him  to  do  It,  but  refers  the 
fame  to  the  DIfcretlon  of  the  Guardian. 

So  that  In  this  Cafe,  forafmuch  as  the  Teftamentary 
Guardian  has  not  complained  of,  or  prayed  any  Re* 
drefs  againft  Lady  Gainsborough,  the  Court  will  do 
nothing  againft  her,  but  difcharge  the  Order  of  Se* 
queftratlon  with  Refpe6l:  to  her. 

And  now  we  come  to  the  Petition  of  the  Infant 
Earl  of  Shaft sbury,  where  It  is  firft  obje£led,  that  tho' 
the  Court  might,  upon  a  Petition,  make  a  provifional 
Order  for  the  taking  Care  of  an  Infant,  yet  that  they 
ought  not  to  make  an  Order  determining  the  Right  of 
Guardianihip,  unlefs  the  Matter  be  brought  judicially 
before  them,  by  Bill,  Anfwer,  and  Proofs. 

Vol.  n.  H  h  Refp. 
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Refp.  In  this  Cafe,  here  are  a  Bill  and  Anfwer,  and 
both  the  Will,  and  the  Devife  of  the  Guardianfhlp, 
are  fet  out  by  the  Bill,  whereupon  the  Decree  lays, 
That  the  Trufls  of  the  Will  /hall  he  performed,  one  of 
which  jfaid  Trufts  is  the  Guardianihip  of  the  Infimr. 

That  Right,       If  js  j^Qf  triaterlal  that  the  Earl  was  defendant,  for 

King  has  as  fo  it  was  irj  the  Cafe  of  Mrs.  Hannes,    who  was  mar- 

Paur  Pa-  j-j^^  j^^^  Ty^/{^^  If/7//V,  without  the  Content  -of  the  Guar- 

Care  of  his  diau ;  and  this  Court  may,  upon  Petition  only,  without 

Cifo'^V"  ^^y  ^^^^  ^^  Decree,  make  an  Order  to  determine  the 

Charities,  Right  of  Guardianlliip,  in  Regard  the  Care  of  all  In- 

mtSs  Ind  ^^"'^s  '^  lodged  in  the  King  as  Pater  PatrU,  and  by  the 

Infants,  falls  King  this  Care  is  delegated  to  his  Court  of  Chancery. 

under  the 

DirciSiion  of  tlie  Court  of  Chancery,  which  in  Confequence  thereof  hath  ufcd,  upon  Petition 

only,  without  any  Bill  or  Decree,  to  make  Orders  touching  the  Determination  of  fuch  Right. 

In  F.  N.  D.  232.  the  King  is  bound,  of  common 
Right,  and  by  the  Laws  to  defend  his  Subjects,  their 
Goods  and  Chattels,  Lands  and  Tenements,  and  by 
the  Law  of  this  Realm,  every  loyal  Subje6l  is  taken  to 
be  within  the  King's  Protedion,  for  which  Reafon  it 
is,  that  Ideots  and  Lunaticks,  who  are  uncapable  to 
take  Care  of  themfelves,  are  provided  for  by  the  King 
as  Pater  PatrU,  and  there  is  the  fame  Reafon  to  extend 
this  Care  to  Infants. 

This  is  the  Reafon  given  in  the  Writ  de  Ideota  Inqiii- 
rendo,  which  the  King  ilTues  out  to  take  Care  of  him, 
who  Regmini  jui  ipfms,  isf  bonorum^  i^f  terrarum  fua' 
mm,  minimi  fujjicit,  which  Realon  alfo  appears  in  the 
Writ  de  Lunatico  Inquirendo,  and  in  4  Rep.  {Beverley  s 
Cafe)  Infants,  as  well  as  Ideots,  are  laid  to  be  under 
the  Care  and  Proteftion  of  the  Crown,  as  Perfons  e- 
qually  unable  to  take  Care  of  themfelves. 

I  In 


Dc  7erm.  S.  Hill.  1722.  119 


In  like  Manner,  in  the  Cafe  of  Charity,  the  King, 
p-o  bono  publico,  has  an  original  Right  to  iuperintend 
the  Care  thereof,  fo  tliat,  abltririled  from  the  Sta- 
tute of  £//>:.  relating  to  charitable  Ufes,  and  antece- 
dent to  It,  as  well  as  fince,  it  has  been  every  Day's 
Praftice  to  file  Informations  in  Chancery  in  the 
Attorney  General's  Name  for  the  EifabHfhment  of 
Charities. 

A-lfo  in  the  Cafe   of  (a)  Bcny  and  Lord  Ftilklmd,  the  (")  ^  Vem, 
Lord  Sommers,  in  delivering  his  Opinion,  r:ikes  Notice,  ^^^' 
that  feveral  Things  are  under  the  Care  and  Superinten- 
dency  of  the  King,  as  he  is  P^ter  patriae,  and  Inftances 
in  all  GharitieSj  Ideots,  Lunaticks  and  Infants. 

Indeed  feveral  A£1:s  of  Parliament  have  made  Al- 
terations in  lome  Cafes  of  this  Nature,  which  io  far 
ifand  altered,  and  no  further  ;  but  unlefs  there  be  ex- 
prefs  Words  in  an  Acl  of  Parliament  for  that  Purpofe, 
the  original  Jurildiclion  of  this  Court  remains  as  be- 
fore ;  but  there  is  not  any  one  Aft  that  has  taken  a- 
way  the  original  Junididlion  of  this  Court  with  Re- 
fpe£l  to  this  Care  and  Superintendency  in  the  Cafe  of  In- 
fants, Charities,  Ideots  and  Lunaticks.  Since  the  Statute 
which  took  away  the  Court  of  Wards,  the  Jurifdi£lion 
of  Wardiliip  [b]  returns  to  the  Court  of  Chancery  ;  ^^^  ^  y^^.^ 
and  it  appears  by  the  Regifler  i\.  b.  i  98.  that  a  Writ  ^'bi  fupra 
may  iflue  out  of  this  Court  to  remove  the  Guardian 
of  an  Infant,  and  to  put  another  Guardian  In  his 
Stead. 

The  Law  is  particularly  flivourable  to,  and  careful 
of  an  Infant's  Intereli,    and  tho'  the  Infant   himielf  fant"^" 


cannot 
Ac- 


cannot  bring  an  Account  againlf  the  Guardian,    untlP''"?^"^ 

*"  .  .     count  a- 

niS  gainft  his 
Guardian 
until  his  coming  of  Age,  yet  a  third  Perfon  may  bring  fuch  Bill  for  an  Account,  even  during 
the  Minority  of  the  Infant, 
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his  coming  of  Age,  yet  a  third  Perfon  may  bring  a 
Bill  for  an  Account  againlt  the  Guardian,  even  during 
the  Minority  of  the  Infant. 

So  in  all  Decrees  againft  Infants^  even  in  the  plaineft 
Cafes,-  a  Day  muft  be  given  them  to  ^lo.w  (a)  Caufe 
when  they  come  of  Age. 

Lord  Sommers  has  often  faid,  that  this  Court  fhould 
be  always  open  for  Petitions  ;  and  Orders  on  Petitions, 
in  regard  to  the  Guardianlhip  of  Infants,  have  not 
only  been  provifional,  but  in  fome  Cafes  decifive,  as 
to  the  Right  of  Guardianlhip. 

Thus  in  the  Cafe  of  Lord  Tenham  and  Barret, 
there  was  no  Bill  depending  in  this  Court,  but  only  a 
Petition,  defiring  that  Lady  Tenham  the  Mother,  being 
a  Papilf,  might  not  have  the  Guardianfhip  of  the  In- 

(ijiSMarch  fant,  and  (b)  determined  on  Petition  againft  the  Mo- 
' '  ■  ther ;  upon  which  an  Appeal  was  brought  to  the  Houfe 
of  Lords,  before  whom  it  was  never  objeded,  nor 
once  thought  of,  that  this  Court  could  not,  on  a  Pe- 
tition only,  determine  the  Right  of  Guardianfliip  ;  and 

(c)  April      on  the  Appeal  the  (c)  Lords  alfo  determined  the  Right 

*7^'^'         againft  the  Mother. 

Alfo  in  the  Cafe  of  a  teftamentary  Guardian,  fuch 
Guardian  having  a  plain  legal  Right  upon  the  Words 
of  the  Will,  and  the  whole  Cafe  arifing  thereon,  there 
can  be  no  need  of  a  Bill  in  Equity,  no  Proofs  of 
either  Side  are  requifite,  or  can  avail ;  and  therefore 
the  Matter  is  properly  determinable  upon  a  Petition 
without  a  Bill. 

i  But 

{a)  Vide  Vol.  I.  Fountain  verflis  Caine  £5?  a/'-,  where  it  appears  that  an 
Infant  oh  his  coming  of  Age,  and  before  the  Decree  made  abfolute,  may 
put  in  a  new  Anfwer.  See  alfo  the  Cafe  of  Sir  John  Napier  verfus  Lady 
Effingham,  poll.ifjo;. 
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But  In  the  lad  place  It  Is  obje6led,  that  upon  the 
Wording  of  this  Will,  the  Lord  Chief  Baron  has  no 
Right  to  the  Guardlanlhip,  the  fame  being  devlfed  to 
him  and  two  others,  without  faying  and  to  the  Survivor 
of  them,  and  that  this  is  a  joint  perfonal  Confidence 
wherewith  three  are  Intrufted,  wherefore  by  the  Death 
of  anyone,  the  Guardianlhip  is  determined;  and  to 
prove  that  a  Guardlanlliip  is  perfonal,  it  has  been  urged, 
that  It  Is  not  aflignable,  nor  will  It  go  to  Executors  or 
Admin  Iftrators. 

Rejp.  I  admit  a  Guardianlhip  Is  not  affignable, 
neither  will  It  go  to  Executors  or  Admlniftrators;  but 
for  all  that,  it  is  coupled  with  an  Intereft,  and  is  not 
a  naked  Authority :  I  admit  alfo  It  has  been  fald,  that 
where  a  naked  Authority  is  given  to  two,  If  one  dies, 
the  Survivor  cannot  aft  ;  but  the  fame  Book,  (w^.) 
I  Infi.  112,  113.  fays,  that  where  an  Authority  Is 
coupled  with  an  Intdreft,  It  does  furvive.  In  the 
Cafe  of  Gardiner  and  Sheldon,  {Vaughan  182.)  the  Gate 
of  a  Guardian  Is  compared  to  that  of  an  Executor 
or  Admlnlftrator,  which  Is  not  affignable,  but  yet  fur- 
vlves  ;  and  tho'  a  Guardian  be  not  In  all  Refpefts  to 
be  compared  to  an  Executor,  In  regard  the  latter  may 
continue  his  Executorfhip,  by  appointing  an  Executor 
by  his  Will,  yet  the  Cafe  of  a  Guardianlhip  devlfed 
to  two,  is  ftrlftly  like  the  Cafe  of  an  {a)  Admlniftra- 
tlon  granted  to  two,  (efpeclaily  where  the  Debts  a- 
mount  to  as  much  as  the  Ailets ;)  for  in  that  Cafe,  as 
well  as  In  the  Cafe  of  two  Guardians,  an  Admlnlftra- 
tor cannot  afllgn  his  Adminlftratorfhip,  It  will  not  go 

Vol.  II.  I  i  to 


{a)  See  2  Vera.  514.  Adams  verfus  Buckland,  where  on  an  Admini- 
ftration  being  granted  to  two,  and  one  dying,-  it  was  held  to  furvive  to 
the  other  ;  and  more  particularly  the  Caie  of  Hudfon  verfus  Hudfon, 
SO  July  1735.  where  Lord  Tail/ot  determined  accordingly  on  hearijig 
Civilians. 
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to  his  Executors  or  Adminiftrators,  but  to  the  {lir- 
vivlng  Admin iftrator ;  fuch  an  Adminiftrator  is  ac- 
countable to  the  Creditor  for  every  Thing,  as  much  as 
the  Guardian  is  to  the  Infant ;  luch  an  Adminiftrator 
can  make  no  Profit. 

And  that  a  Guardianlhip  is  coupled  with  an  Intereft 

is  moft  apparent,    in  that  a  Guardian  may  bring  an 

[a)  2  Roll.    Ailion  and  avow  in  his  own  Name,  may  make  {a) 

pi.  3.    '      Leafes  during  the  Minority  of  the  Infant,    and  may 

{b)  Ibid.       grant  Copyholds  {b)  even  in  Reverfion,  as  Dominus  pro 

tempore.  ^ 

A  Guardianfhip  is  not  properly  an  Office,  nor  to 
be  refembled  (for  Inftance)  to  the  Office  of  a  Parker- 
Ihip  ;  for  the  former  has  an  Intereft  in  the  Infant's 
Eftate ;  but  a  Parker  has  no  Right  or  Intereft  in 
the  Park,  or  Land  inclofed  therein,  and  the  Owner  of 
the  Land  may  determine  fuch  Office  by  dlfparking  the 
Park,  or  killing  the  Deer  ;  and  whereas  in  Pop.  204.  it 
is  faid,  that  where  the  Lord  Grey  committed  the  Cu- 
ftody  of  his  Son  to  four,  and  one  of  them  died,  the 
Authority  determined;  this  Cafe  is  put  upon  the  Claule 
of  the  Statute  of  4  "^  5  ?hil.  ilf  Mar.  cap.  8.  which 
fays,  "  That  whofoever  takes  a  Damfel  unmarried, 
"  and  under  the  Age  of  iixteen,  out  of  the  Cuftody 
"  of  their  Father  or  iVIother,  or  any  fuch  Perion  to 
"  whom  the  Father  in  his  Life-time,  or  by  his  Will, 
*'  or  by  any  A£1  in  his  Life-time  has  appointed  the 
"  fame,  fliall  be  fubjedl:  to  the  Pain  of  two  Years  Impri- 
"  fonment,  or  to  the  Payment  of  fuch  Fine  as  the 
"  Court  ffiall  appoint".  So  that  by  that  A£t,  as  to  this 
fpecial  Purpofe,  the  Father  might  by  Will  or  Deed  ap- 
point the  Cuftody  of  his  Daughter,  but  fuch  Appointee 
had  not  the  like  Intereft  as  the  Guardian  has,  he  had 
but  a  bare  Authority. 

I  As 
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As  to  Auditor  0<;7's  Cafe,  that  depended  upon  the 
Statute  of  the  32  H.  8,  cap.  46.  but  in  the  principal 
Cafe,  wlien  the  now  Infant  Earl  was  fo  very  young 
as  not  to  be  above  a  Year  old,  and  the  Tell:ator  had  ap- 
pointed him  three  Guardians,  it  was  hardly  probable, 
that  the  Teftator  hinifelf  could  imagine,  that  all  thofe 
three  Guardians  fhould  live  until  the  Child's  Age  of 
twenty-one  j  and  then  to  fay,  that  the  Guardianfhip 
Ihall  determine  by  the  Death  of  any  one  of  the  Guar- 
dians, would  be  to  afnrm,  that  the  more  Care  the  Fa» 
ther  takes  of  the  Child's  Education,  the  lefs  it  Ihall 
profit  the  Child,  becaufe  by  the  Death  of  any  one  of 
thefe  Guardians  the  Child  fhall  be  without  a  Guar- 
dian, and  the  more  of  them  were  appointed  by  the 
Father,  the  lefs  Likelyhood  there  would  be  that 
they  all  fhould  live  till  the  Child  fhould  arrive  to 
twenty-one. 

Lord  ComrriilTioner  Gilbert  was  of  the  fame  Opinion 
with  Lord  Jekyll,  obferving  further,  that  the  Court  of 
Chancery  has  an  original  Jurifdi6lion  of  the  Right  of 
Guardianihip,  and  as  formerly  the  Lord  by  Priority, 
{i.  e.)  that  Lord  of  whofe  Manor  the  Lands  which 
were  firft  in  the  Family  were  held,  had  a  Right  to 
the  Guardianfhip,  fo  the  Court  of  Chancery  could  de- 
termine touching  that  Priority. 

And  tho'  Tenures  in  Chivalry  be  taken  away,  yfet 
the  Jurifdi£lion  which  the  King  had,  as  Pater  patriae, 
remains. 

It  appears  from  BraBon,  lib.  ^.  cap.  9.  and  Fleta. 
cap.  2.  and  Stamford  fo.  27.  that  the  King  is  Protedor 
ot  all  his  Subjecls ;  that  in  Virtue  of  this  high  Trulf, 
he  is  more  particularly  to  take  Care  of  thofe  who 
are  not  able  to  take  Care  of  themfelves,  confequently 

of 
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of  Infants,  who  by  Reafon  of  their  Nonage  are  under 
Incapacities  ;  from  hence  natural  Allegiance  arifes,  as 
a  Debt  of  Gratitude,  which  can  never  be  cancelled,, 
tho'  the  Subje£l  owing  it  goes  out  of  the  Kingdom, 
or  fwears  Allegiance  to  another  Prince. 

It  has  been  objefted,  that  this  is  a  Matter  of  Right, 
and  muft  be  determined  by  a  Decree  on  Bill  and 
Anfwer. 

But  poflibly  then  it  will  be  too  late;  and  when  this 
Right  depends  upon  the  plain  Words  of  a  Will,  why 
Ihould  the  Infant  be  delayed,  or  put  to  the  Charge  of 
a  Decree  ? 

This  Is  an  Authority  coupled  with  an  Intereft,  and 
no  Pretence  that  the  Guardians  are  obliged  to  aft 
jointly.  The  Anions  given  by  the  Law  plainly  Ihew, 
that  the  Guardian  has  an  Intereft.  The  Remedies  are, 
ifi,  Trefpafs  if  one  takes  away  the  Ward,  and  the 
Guardian  has  got  Pofleflion  of  him  again,  or  if  the 
Ward  is  ftill  detained,  then  a  Writ  of  Ravifhment  of 
Ward. 

And  as  to  the  Objeftion,  that  the  Guardian  can  make 
no  Profit  of  his  Guardianlhip,  if  this  be  for  the  Ser- 
vice of  the  Family,  (as  furely  it  is)  why  fhould  it 
not  be  as  valuable,  as  if  the  fame  could  have  been 
turned   to  his  own   Advantage  ? 

The  Father  may  bring  an  Aftion  againft  any  Ferfon 
for  taking  away  his  Heir,  and  fo  might  any  Anceftor 
againft  any  Perfon,  except  againft  the  Lord  of  whom 
the  Lands  were  held  in  Chivalry,  before  fuch  Tenure 
was  wholly  taken  away. 

'  The 


De  Term.  S.  Hill.  1722.  125' 


The  Cafe  in  Poph.  was  only,  where  the  Parties  ha- 
ving the  Cuftody  of  the  Infant  given  to  them,  were  in- 
verted with  a  bare  Authority  for  a  particular  Purpofe, 
and  fo  the  Death  of  one  of  the  Guardians  determined 
this  joint  Authority ;  whereas  the  Statute  of  i  2  Car.  2, 
(which  was  drawn  by  Lord  Chief  Juftice  Hale)  gives 
the  Guardian  an  Authority  coupled  with   an  Intereft. 

Such  Teftamentary  Guardian  takes  Place  of  all  other 
Guardians,  and  his  Intereft  is  for  the  Good  and  Ho- 
nour of  the  Family;  as  the  Father  was  the  Head  of 
the  Family,  fo  the  Statute  puts  him  in  loco  Patris. 

Wherefore  he  agreed  with  Lord  Jekyll  in  toto,  as  did 
alfo  Lord  Commillioner  Raymond. 


Attorney  General  verfus  Riiper.       ^^^=  ^s- 

^  At  the  Rolls. 


ONE  by   Will  gave   50c/.  to   his  Wife  for   Life,  One  devi 


fes 

Remainder  to  the  Parifh  Church   of  St.   Helens,  church°of 
London,    which    is   an   Impropriation;    upon  this   the  ^^: '^''^''"^' 
QLicftion  was,    whether  the  Vicar  or   Stipendiary    of  and  belongs' 
this  Church,     fhould   be   intitled  to   this  500  /.  after  J^^^jj^^^ 
the  Teftator's  Widow's  Death,  or  whether  it  Ihould  go  Wardens, 
to  the  Church- Wardens  for  the  Repairs  and  Improve- i'"''/°  ^^. 

1  x  im ployed  in 

mcnts  of  the  Church  ?  the  Repair- 

ing and 
Adorning  the  Church, 

The  Mafter  of  the  Rolls  took  Time  to  confider  of 
the  Cafe,  and  afterwards  pronounced  his  Decree,  that 
this  500  /.  Ihould  not  go  to  the  Vicar  or  Stipendiary  of 
the  Church,  but  did  belong  to  the  Church-Wardens 
for  the  Reparations  of  the  Church,  and  the  Improving 
and  Adorning  the  fame. 

Vol.  n.         •  K  k  His 
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Parfon   a 
Corporation 
for  the  Ta- 
king of 
Land  for  the 
Benefit  of 
the  Church, 
as  the 
Church- 
Waidens 
are  for 
Perfonal 
Things. 


His  Honour  took  Notice,  that  Money  or  Chari- 
ty given  for  repairing  a  Church,  is  one  of  the  Cha- 
rities mentioned,  prefer ved,  and  eftabiiflied,  by  the 
Stat.  4  3  £//^.  c.  4.  That  as  on  the  one  Hand  the  ^arjm 
of  the  Church  is  a  Corporation  for  the  Taking  of  Land 
for  the  Ufe  and  Benefit  of  the  Church,  and  not  ca- 
pable of  taking  Goods,  or  any  Verjonalty  on  that  Be- 
half; fo  on  the  contrary,  the  Church-Wardens  are  a 
Corporation  to  take  Money,  or  Goods.,  or  other  Perfonal 
Things  for  the  Ufe  of  the  Church,  but  are  not  enabled 
to  take  Lands. 

That  Goods  given  or  bought  for  the  Ufe  of  the 
Church  are  all  Bona  Ecclejtx,  for  the  Taking  whereof 
the  Church- Wardens  may  bring  Trefpafs,  F.  N.  B, 
9 1  K.  and  may  bring  Trefpafs  for  the  Taking  of  thefe 
Goods,  as  well  in  the  Time  of  their  Predeceflbrs,  as  in 
their  own  Time. 

"Wherefore  the  Court  decreed  this  500  /.  to  be  api* 
plied  towards  the  Repairing  and  Adorning  the  Church. 


DE 
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Dry  butter  verfus  Bartholome^w,        cife  26. 

At  the  Roll 

BARON  in  Rldit  of  the  Wife  feifed  in  Fee  of  a  ^"/^^"'^ 
1  r    1  -r.  1  leiled,  in 

Share  or  the  l<lerv  River  Water,  Baron  and  Feme  Right  of  h 

make  a  Mortgage  by  Way  of  Leafe  for  i  ooo  Years  by  JJ'are'ofthe 
Deed  without  Fine,  referving  a  Pepper-Corn  Rent.        New  Rher 

Water,  the 
Wife  cannot  be  barred  fans  Fine ;  and  where  they  both  without  a  Fine  mortgage  fuch  Share, 
and  the  Wife  after  the  Hufband's  Death  pays  Intereft,  this  will  not  affirm  the  Mortgage. 

The  Baron  died,  upon  which  the  Feme  received  the 
Profits,  and  paid  the  Intereft ;  and  now  the  Mort- 
gagee brought  this  Bill  to  foreclofe  the  Wife,  inlifting, 
ij?.  That  this  Leafe  being  not  aH^ually  void,  but  only 
voidable  by  the  Feme  after  the  Baron's  Death,  and  the 
Feme  having,  when  difcovert,  paid  the  Intereft,  the 
fame  amounted  to  an  Election  in  her  to  affirm  the 
Leafe. 

Or,  idly.  That  if  the  Mortgage  were  not  affirmed, 
yet  the  Decree  of  Foreclofure  which  was  defired,  would 
better  the  legal  Title  of  the  Mortgagee,  and  not  pre- 
judice the  Feme. 

Mitjler 
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Majler  of  the  Rolls :  A  Fine  may  be  ("and  ufually  Is) 
levied  of  (a)  Netv  River  Shares,  by  the  Defcription 
of  fo  much  Land  aqua  coopert\  and  in  this  Cafe  there 
ought  to  have  been  a  Fine,  it  being  the  Inheritance  of 
the  Wife  ;  if  there  had  been  a  Rent  referved,  the  Ac- 
ceptance of  fuch  Rent  by  the  Wife,  when  difcovert, 
would  have  affirmed  the  Leafe ;  but  here  is  no  Accep- 
tance, and  the  Leafe  is  of  an  incorporeal  Thing,  out  of 
which  Rent  could  not  well  be  referved. 

Wherefore  the  Leafe  expiring  by  the  Death  of  the 
Husband,  the  Mortgage  is  alfo  thereby  determined,  and 
nothing  remaining  to  foreclofe.  And  tho'  the  Court 
will  not  narrowly  look  into  the  Title,  yet  when  all 
this  is  admitted  on  both  Sides,  and  appears  upon  the 
Opening,  why  fhould  I  pronounce  a  vain  Decree? 

Difmifs  the  Bill,  but  without  Cofts. 


Cafe  27.       Jejfs  verfus  JVocd  &'  al\  ij  ccont. 

Stoppage  no  \X)hen  Jcffs  the  Plaintiff's  Father  and  Ttllator,  ha- 
Law^nor  in  viHg  a  Nephew  the  Defendant  Wood,  received  him 
Equity  un-  \vhen  an  Infant,  on  his  Father's  Death,  into  his  (the 
fpeciai  Cir-  faid  Jeffs's)  Family,  and  provided  him  with  Cloaths, 
cumftances,  ,^^^  ^^^^  j^jj^  j-q  gchool ;  after  which  he  took  him  Ap- 

and  in  Lale  ...  i         r  •  in 

of  mutual  prentice  m  the  Trade  or  a  Wme  Cooper,  and  as  to  all 
whrre"tte  Fxpcuccs  of  Cloaths,  Learning,  and  Board,  kept  an 
Baianceoniy  Account  in  his  Books ;  but  after  he  became  an  Ap- 
»*  ti'e    e  t.  pj-pj^ji^-g^  ti-,g,-j  [j^e  Board  was  omitted  in  the  Account. 

Afterwards 
z 

{a)  And  wherever  a  Fine  and  Recovery  arc  neceffary  for  the  Ciiiting 
off  the  Entail  and  Remainder  of  fuch  Shares,  in  Regard  the  New  Ri- 
ver runs  tlirough  three  Counties,  {viz.)  Hertford,  MidcUefex  and  London, 
there  muft  be  three  feveral  Fines  and  Recoveries  paflcd  as  to  any  of 
thefe  Shares,  (viz.)  a  Fine  and  Recovery  in  each  County. 
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Then  Jeffs  the  Father  by  his  Will  gave  500/.  to  the 
Defendant  his  Nephew,  and  made  his  Son  the  PlaintiflT 
Jeffs  his  Executor  and  refiduary  Legatee  and  died. 

The  Plaintiff  Jeffs  the  Son  gave  the  Defendant  Wood 
Credit  for  Wine,  and  intrufted  him  to  receive  Monies ; 
fo  that  the  Defendant  Wood  became  further  indebted 
to  the  Plaintiff. 

On  the  Defendant  Wood's  fuing  the  Plaintiff'  Jeffs 
the  Executor,  in  the  Spiritual  Court,  for  this  500  /. 
Legacy,  the  Plaintiff  Jeffs  brought  his  Bill  firft 
againft  Wood,  and  he  becoming  a  Bankrupt,  againft 
the  Allignees  under  the  Commiifion,  to  have  an  Al- 
lowance made  him,  out  of  the  Legacy,  for  the  Money 
which  the  Bankrupt  the  Legatee  owed  to  the  Teftator, 
and  likewife  to  the  Plaintiff  Jeffs  ;  and  on  the  other 
Hand  the  Affignees  brought  their  Crofs  Bill  againft 
Jeffs  for  the  Legacy. 

Mafter  of  the  Rolls:  It  Is  true,  Stoppage  Is  no  Pay- 
ment at  Law,  nor  is  it,  of  it  felf,  a  Payment  in  E- 
quity,  but  then  a  very  flender  Agreement  for  difcount- 
ing  or  allowing  the  one  Debt  out  of  the  other,  will 
make  it  a  Payment,  becaufe  this  prevents  Circuity 
of  Aftion  and  Multiplicity  of  Suits,  which  is  not  fa- 
voured in  Law,  much  lefs  in  Equity. 

But  It  may  be  a  Doubt,  whether  an  Infolvent  Per- 
fon  may  in  Equity  recover  againft  his  Debtor,  to  whom 
he  at  the  fame  Time  owes  a  greater  Sum  ;  tho',  I  own, 
ic  is  againft  Confcience  that  A.  ftiould  be  demanding 
a  Debt  againft  B.  to  whom  he  is  indebted  in  a  larger 
Sum,  and  would  avoid   paying  it. 

Vol.11.  Ll  I^wever 
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,'fl)  Vide  However,  it  feems  that  the  leaft  Evidence  (a)  of  an 

2Vern".428.'  Agreement  for  a  Stoppage  will  do;  and  in  thefe  Cafes 
Preced.  in    gqylty  ^viU  take  hold  of  a  very  flight  Thing  to  do 

Chan.  582.         i       J         ,  .      1    •      •       n-11  r        ii 

both  Parties  right.  And  it  is  Itill  tnore  realonable, 
that  where  the  Matter  of  the  mutual  Demand  is  con- 
cerning the  fame  Thing,  there  the  Court  fhould  inter- 
pofe,  and  make  the  Ballance  only  payable. 

Now  in  the  principal  Cafe,  the  Defendant's  the  Le- 
gatee's Demand  is  in  refpeft  of  the  Teftator's  Affets, 
without  which  the  Executor  is  not  liable  j  and  it  is 
very  juft  and  equitable  for  the  Executor  to  fay,  that 
the  Defendant  the  Legatee  has  fo  much  of  the  Affets 
already  in  his  own  Hands,  and  confequently  is  fatisfied 
pro  tanto ;  and  forafmuch  as  it  is  probable  the  Spiritual 
Court  will  not  allow  of  this  Difcount,  therefore  the 
Suit  here  is  very  proper,  in  order  to  have  fuch  an  Al- 
lowance. 

So  that  if  the  Legatee  himfelf  had  brought  the  Bill 
for  his  Legacy,  it  had  been  very  proper  for  the  Exe- 
cutor to  have  infifted,  that  the  Legatee  owing  fo  much 
to  the  Teftator,  and  having  already  fo  much  in  his 
Hands  of  the  Teftator's  Affets,  was  confequently  paid 
fo  far. 

In  the  prefent  Cafe,  the  Aflignees  of  the  Commif- 
fion  of  Bankruptcy  againft  the  Defendant  Wood  bring 
their  Bill  for  the  Legacy,  and  {landing  in  the  Place  of 
the  Legatee,  can  be  in  no  better  Cafe ;  and  therefore, 
as  the  Legatee,  had  he  brought  his  Bill  for  the  Legacy, 
might  have  been  told  by  the  Executor,  that  having  fo 
much  of  the  Affets  in  his  Hands,  he  was  confequent- 
ly paid  fo  much  of  his  Legacy,  furely  the  fame 
Thing  may  now  be  infifted  upon  againft  the  AlTignees, 
who  ftand  in  the  Place  of,  and  reprelent  the  Legatee. 
4  ^  Then 
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Then  it  was  objeded,  that  this  Demand  of  the  Defen- 
dant Wood^  or  of  the  AlTlgnees,  was  not  a  Debt  but  a 
Legacy^  and  a  Matter  demandable  in  the  Spiritual 
Court  where  it  was  fued  for,  till  fuch  Suit  was  flop- 
ped by  Injun6lion;  and  that  the  Statutes  of  Bankrupts 
mention  only  Debts  due  from  and  to  the  Bankrupt. 

But  to  this  it  was  anfwered  and  refolved,  that  a 
Legacy  due  from  an  Executor  who  admits  Aflets,  (as 
in  the  prefent  Cafej  is  in  Equity  a  Debt  due  from 
fuch  Executor,  and  an  equitable  Demand  is  a  Debt 
within  the  Statutes  of  Bankrupts, 

3flf/>',  As  to  the  Money  or  Goods  lent  or  delivered  to 
the  Defendant  Wood  by  the  Plaintiff  the  Executor,  this 
was  held  by  the  Court  to  be  in  Part  of  Payment,  and 
that  it  muft  neceflarily  be  fo  taken  ;  ptherwife  the 
Plaintiff  would^nave  credited  the  Defendant  Wood  there- 
with J  and  by  the  fame  Reafon  that  if  the  Legatee  had 
fued  in  Equity,  the  Executor  might  have  faid  and  in- 
lilted,  that  the  Plaintiff  had  received  fo  much  of  the 
Legacy  by  Money  and  Goods,  and  that  the  Defendant 
was  ready  to  pay  the  refl,  fo  the  Ailignees  claiming 
the  Legacy  could  not  be  in  a  better  Condition  than 
the  Legatee  himfelf. 

^ihly^  The  Court  took  Notice,  that  it  was  not  ma- 
terial that  the  Defendant  was  an  Infant  when  the 
Cloaths  and  Education  were  provided  for  him  by  his 
Uncle  ;  for  an  Infant  may  become  indebted  for  thefe 
as  well  as  a  Perfon  of  full  Age  for  Money  lent ;  and 
the  Tellator's  having  kept  an  Account,  as  between 
Debtor  and  Creditor,  of  all  thefe  Charges,  fully  Ihewed 
they  were  not  intended  as  Gifts  but  Loans. 

5//;/v,  That 
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'^thlyy  That  there  could  be  no  Pretence  to  fay,  be- 
caufe  the  Teftator  gave  a  Legacy  of  500  /.  to  the 
Defendant  Wood,  therefore  this  was  an  Argument  or 
Evidence,  that  the  Teftator  intended  to  remit  the 
former  Debt ;  but  If  a  Man  gives  a  Legacy  to  his 
Creditor  to  the  Amount  of  his  Debt,  this  has  been 
conftrued  a  Payment  or  {a)  Satisfaftlon  of  the  Debt, 
becaufe  a  Man  muft  be  fuppofed  to  be  juft  before  he  Is 
bountiful. 

Decree  an  Account,  and  let  the  Plaintiff  pay  only 
the  Surplus,  after  having  dedu£led  what  is  due  from 
the  Legatee,  as  well  to  himfelf  as  to  the  Teftator,  but 
no  Cofts  on  either  Side. 


^'^^  2^-  Carteret  verfus  Carteret. 

Lord  Mac- 
clesfield. 

Devife  of  T  A  D  Y  Carteret,  being  felfed  in  Fee  of  fome  Lands 
Truftees,  in  ^"^  Middkfex,  Part  of  which  were  Freehold,  and 

Truft  if  the  Part  Copyhold,  and  having  furrendered  the  Copy- 
J.  turn°Pro-  hold  to  the  Ufc  of  her  Will,  devifed  all  her  faid  Free* 
teftant,  then  hold  and  CoDvhold  Lands  to  Truftees  and  their  Heirs, 

tofucheldeft  i       -r-rr        r     ^  iirir.  ro'^;»^  r 

Son ;  this  a  to  the  U Ic  01  the  eldeit  Son  or  Sir  Charles  Carteret  lor 
good  Devife  j-^^q  Years  next  after  her  Death,  and  if  the  faid  eldeft 

not  to  a  ra-  ,  n         i  i  i  n 

piit,  but  tea  Son  withm  thefe  two  Years  Ihould  become  a  Proteltant, 
Proteftant.    ^^^^^  ^|^g  Truftees  Were  to  ftand  felfed  to  the  Ufe  of 

fuch  eldeft  Son  in  Tail  Male,  and  for  Want  of  fuch 
Conformity,  then  to  the  Ufe  of  the  fecond,  and  every 
other  Son  of  the  faid  Sir  Charles  Carteret  being  a  Pro- 
teftant, and  to  the  Heirs  Male  of  their  Bodies  being 
Proteftants ,  and  for  Want  of  fuch  Conformity  in  any 
4  of 

{a)  Notwithftanding  this  general  Doctrine,  yet  where  the  Teftator 
has  left  wherewithal,  and  fliewed  his  Intentions  fo  to  be,  he  has  been 
conftrued  to  be  both  juft  and  bountiiul.  \'idc  Salk.  155.  Cuthhert  verfus 
Peacock,  &  Vol.  I.  Channcey'^  Cafe. 


X 


of  the  Sons,  or  if  they  fhould  die  without  IfTue  Male, 
then  to  the  Ufe  of  the  eldeft  Daughter  of  Sir  Charles 
Carteret,  being  a  Proteftant,  and  the  Heirs  of  her  Bo- 
dy being  Proteftants,  Remainder  to  the  fecond,  i^c. 
Daughter  of  Sir  Charles  Carteret,  being  a  Proteftant  in 
Tail,  Remainder  to  the  eldeft  Son  of  Sir  Chriflopher 
Hale,  who  was  afterwards  Sir  Edward  Hale,  and  a£lually 
a  Proteftant  and  born  of  Proteftant  Parents. 

Sir  Charles  Carteret  had  feveral  Sons  that  were  all 
Papifts,  and  continued  fo,  but  his  eldeft  Daughter 
being  above  the  Age  of  eighteen  Years  and  fix 
Months  did  conform,  and  now  brought  her  Bill  againft 
the  Truftees,  to  compel  them  to  join  with  her  in  fuf- 
fering  a  common  Recovery  of  the  Premiftes. 

\fl  Obj.  The  eldeft  Daughter  being  above  the  Age 
of  eighteen  and  lix  Months,  her  Conformity  after- 
wards is  of  no  Avail,  ftie  being  difabled  by  the;  Statutd 
from  Taking. 

Cur:  No  Eftate  or  Right  is  to  veft  in  any  of  the 
Sons  or  Daughters  of  Sir  Charles  Carteret  until  they 
conform,  and  become  Proteftants ;  their  Converfton  to 
the  Proteftant  Religion  is  a  Condition  precedent  to 
their  taking  the  Eftate,  and  the  A£1  of  the  1 1  <i5^  i  2. 
W.  3.  againft  Papifts,  does  not  afte£l  this  Cafe;  for 
this  Devife  is  not  to  a  Papift,  but  on  the  contrary  is 
exclufive  of  a  Papift ;  and  therefore  if  this  eldeft 
Daughter  of  Sir  Charles  Carteret  be  a  ftncere  Convert  to 
the  Proteftant  Religion,  ftie  is  intitled  to  take;  but  in 
Regard  there  may  be  fome  Doubt  of  the  Sincerity  of 
her  Gonverlion,  let  it  ftand  over. 


Vol.  II.  Mm  id  Obj, 


De  Term.  Pafch^,  1725.  135 


154  ^^  Term.  Pafcha:,  1725. 


Cejiuique  jd  Obj.    The  Plaintiff's   Bil!   being  to  compel    the 

br£a  Bill  Trulk'es  to  convey  the  legal  Eftate,  in  order  to  have 

asainit  the  ^  commcn  Recovery  fuftered  thereof,    this  is  an  idle 

the"inTent  Praver  ;    becaule  the  Devife,  being  to  the  life  of  the 

they  {houij  jfjj-jV  ^e.  Son  of  Sir  Charles  Carteret,  and  fo  to  the  eldeft 

loin  ma  Re-  '  r     n*       /-r       »         r  /^'      I        •        m    •!       • 

covcry,  this  Daughter  or  Sir  Charles  luccelijvely  in  I  ail,  is  an 
not  proper ;  -jj^^  exccuted ;  fcr  a  Devife  to  an  Ufe  is  as  much  an 

but  It  IS  pro-         ,  , 

per  to  pray,  Uic  exccutcd,  US  any  other  Conveyance  to  an  Ufe. 

that  the 

Truftces  may  convey  the  PremiHes  to  CeJ}ui  que  Tniji  in  Tail,  who  may  then  fiiffer  a  Re- 
coverv  ;  tho'  if  the  Truftees  are  alfo  Trufiees  for  any  Annuity  fubfiiling,  they  are  not  com- 
pellable to  pare  with  the  legal  Eftatc  out  of  them  to  the  CeJIui  que  Truji  in  Tail. 

Cur:  If  this  be  a  Doubt,  it  is  reafonable  that  the 
Truilees  fhould  be  decreed  to  convey ;  and  if  they  have 
no  legal  Eftate,  it  will  not  hurt  them. 

2^d  Oh'].  Suppofing  the  Truftees  have  the  legal  Eilate, 
yet  the  Bill  prays,  that  they  (hould  join  in  a  common 
Recovery,  which  is,  in  Effedl,  by  compelling  the  Tru- 
ftees to  join  in  deftroying  all  the  Remainders  created 
by  the  Will,  to  make  them  join  in  difappointing  the 
Will. 

Cur:  So  far  the  Rill  feems  proper,  that  as  the  Plain- 
tiff haa  a  Right  to  lh«  Eftate-tail  in  the  Truft,  fo  the 
Truftees  ft);oulid  cor.vey  to  the  Plaintiff  an  Efrate-tail 
in  the  Lands,  and  after  the  Plaintiff  has  gained,  this 
Eftate-tail,  none  can  prevent  her  from  having  a  Power 
ta  foffei  a.  Recovery  of  this  Eftiite,  it  being  inciiient 
to  Tenant  in  Tail  to  fuffer  a  Recovery ;,  but  the  Devife 
being^  to  Truftees  to  pay  leveraL  Annuities  out  of  the 
Eftate  to  feveral  of  the  Brothers  and  Sifters,  if  aiiy  of 
thefe  Annuities  are  ftill  fubfiiling,  I  do  not  think  that, 
without  the  Confent  of  the  Annuitants,  the  legal  E- 
ftate  can  be  forced  oiii-ti  of  the  Truftees,  they  being 
1'iuftees,  as  well  for  the  Annuitants  with  Ret>ard  to 
2  their 


De  Term.  Pafcha^,  17Z3.  159 

their  Annuities,  as  for  the  Plaintiff  In  Refpetl  to  the 
ReiiJue  of  the  Profits  of  the  Land. 

But  it  being  fa  id,  that  the  Brothers  and  Sifters  of 
the  Plaintiff,  to  whom  thefe  Annuities  are  given,   are 
Papifts,  let  the  Mafter  inquire  what  Age  they  were  of 
at  the  1 'ime  of  the  Death  of  the  Teftatrix,  and  when 
thefe  Annuities  were  to  veft :  If  they  lliali  appear  to 
have  been   above  the  Age  of  eighteen  Years   and  fix 
Months,  then  the  Devife  to  them  is  void;    but  (a)  if  (^)  See  the 
they  were  fo  very  young,  as  not  to  be  above  the  Age  zndmTn^ 
of  one,  two,    three  or  four  Years,    and  confequently  '^'^^'^^^■ 
inc.ipable  of  profefling   the  Popilli  Religion,    in  fuch  ^^"je"^^^ 
Cafe,  they  fhall  retain  thefe  Annuities  until  their  Age  Ageofeigh- 
of  eighteen  Years  and  fix  Months,  from  which  Time  finr'tfe^Sl 
the  Annuities  are  to  go  to  Proteftant  Kindred,  until  the  FJAi  K.'-l'- 
Death  or  Conformity  of  the  Annuitants  ;■  but  if  the  In-  fake'a"e!d° 
fants  were  thirteen  or  fourteen  at  the  Time  of  the  veft-  Efhte;/fc-af 
ing  of  thefe  Annuities,  it  is  my  Opinion,  that  then  as  not  to"b1: 
they  might  be  looked  upon  as  capable  of  profelling  the  aWetochufe 
Popifh  Religion ;  and  if  iii  Fa6l  ihey  did  profefs   the  ftand  any 
fame,  they  were  thereby  incapable  of  taking,  and  the  ^^i'S'°"' 
Devife  to  them  of  their  Annuities  w^as  void. 

Alfo  the  Court  faid,  that  fuch  Brothers  or  Sifters 
could  not  releafe  their  Right  to  any  Intail  given  them 
by  the  Will  ;  forafmuch  as  without  a  Fine  they  could 
not  bar  their  IfTue. 


Harris  verfus  BiQwp  of  Lincoln.       ^^'^  -^^■ 

Tr-r^  ,,.  r  T    ^    •  r  i  clesfield. 

ALBO  L   Barker  being  ieued  in  Fee  or  a  real  E-  oneA.-;fodin 
ftare  as  Heir  on  the  Part  of  his  Mother's  Mother,  f'ee  as  H«r 
and  being  alfo  feifed  in  Fee  of  a  very  fmall  Eftate  of  "helv  m^' 

.    /     ther,  (icvifes 

'     '    the  Laud  to 

Trullees  in  Fee,  in  Truft  to  pay  feveral  Annuit-^,   and  the  Refidue  to  go  fo  the  Teftator's 

right  Heirs  of  his  Mother's  Side  for  ever;  the  Meir  of  the  Mother's  Mother's  Side  Incitled  to 

the  Eftate  and  Surplus  of  the  Profits  after  the  Annuities  paid. 
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4  /.  per  Annum,  as  Heir  to  his  own  Father,  devifes 
all  thefe  Lands  to  Trnftees  and  their  Heirs,  in 
Trull  to  pay  feveral  Annuities  and  Charities  ;  after 
Payment  of  which,  he  devifes  the  Refidue  of  the 
Rents  and  Profits  of  the  Premifles  to  his  own  right 
Heirs  of  his  Mother's  Side  for  ever ;  and  the  (^leftion 
was,  who  (liould  be  in  titled  to  the  Refidue  of  the 
Rents  and  Profits,  whether  the  Heir  of  the  Mother's 
Father,  or  the  Heir  of  the  Mother's  Mother  ? 

ifi.  It  was  infifted,  that  parol  Proof  fhould  be  read 
as  explanatory  of  the  Teftator's  Intention. 

To  which  it  was  anfwered,  that  tho'  parol  Proof 
might  be  in  fome  Cafes  allowed  as  to  perfonal  Eftate, 
W  '  ^"^-  as  was  done  in  the  Cafe  of  Fane  verlus  Fane  (a\  yet 
in  the  Cafe  of  Land,  where  the  Statute  requires  that 
the  Will  fhould  be  in  Writing,  there  ought  not  to  be 
any  Parol  Proof;  and  therefore  in  the  Cafe  of  Stroda 
(b)^2  Vern.  vgrius  Lady  Rujfel  i^  aC  (h)  where  the  Devife  was  of 
Reports  in  Lands  out  of  Settlement,  the  Houfe  of  Peers  would  not 
Chan.  Part  j^jIq^^  gj-jy  p^j-q]  Pj-Qof,  for  that  the  Title  of  the  Devife 

III.  tol.  go.  J  f,  .  . 

Foi.  Edit,  muft  depend  upon  the  Words  of  the  Will,  otherwife 
no  Counfel  that  lliould  fee  the  Will,  would  be  able  to 
give  Advice  thereon. 


30' 


But  Lord  Chancellor  faid,   that  the  Reafon  of  this 


'Parol  Evi- 
dence ad- 
mitted to      vvas,  becaufe  the  Settlement  fhould  be  produced;  with- 

prove  which  .     .  i  ^        •  r-        i   •    i  .  i         -r  i  .1 


Hei^w^sin-  out  the  producing  of  which,  the  Lands  were  to  be 
tci.dcH,(w;5.)  prefumed  free  from  any  Settlement ;  and  tho'  Fanes 
Heir  of  the  Cafe  was  only  of  a  perfonal  Eftate,  yet  the  lame  be- 
Mothcr^s  jj-^g  above  the  Value  of  what  one  might  by  Parol 
Side,  or  the  dilpofc  of  (for  it  was  a  great  Perfonal  Eilate)  it  feemed 
S''u°'^/i^  within  the  Reafon  of  a  Devife  of  Land. 

Mother  si"  a- 
tlicr's  Side. 

However,    that    in    this   Cafe    Parol    Evidence   of 

what  the  Teftator  faid,  or  direiled,  when  he  ordered 

2  the 
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the  Will  to  be   made,   might  be  admitted,  as   where 

one  having  two  Sons,    {a)  both  named  John,  deviled  («)  5  Co.  68. 

Land  to  his  Son  John,  there  parol  Proof  was  admitted 

to  Ihew  which  Son  John  the  Teftator  meant,    and  yet 

additio  probat  minoritatem  ;  fo  if  there  were  two  Perfons 

both  named  J.  S.  of  Dale,  and  I  fhould  devife  my  Land 

to  J.  S.  of  Dale,  parol  Evidence  would  be  admitted,  in 

fuch  Cafe,  to  prove  which  J.  S.  of  Dale  was  intended 

by  me  ;    and  for  the  fame  Reafon,    in   the  principal 

Cafe,  there  being  two  Heirs  of  the  Mother's  Side,  (^7^.) 

one  who  was  Heir  of  the  Mother's  Father,    and  the 

other  Heir  of  the  Mother's  Mother,  the  Court  might 

well  admit  parol  Evidence  to  ihew  which  Heir  of  the 

Mother's  Side  was  intended. 

Upon  which  two  WitnelTes  were  read,  proving,  that 
at  the  Time  of  making  the  Will,  the  Teftator  declared 
the  Heir  of  his  Mother's  Mother  fliould  have  his  Eilate, 
becaufe  it  came  from  thence. 

Then  it  Was  objeded,  that  if  the  Will  fhould  be 
conilrued  in  fuch  Manner  as  to  intltle  the  Heir  of 
the  Mother's  Mother  to  the  Eftate,  fuch  Will  would  be 
void  and  nugatory,  and  the  Teftator,  all  this  while, 
would  be  doing  of  nothing,  becaufe,  without  any  Will, 
the  Premifles  would  go  to  the  Heir  of  the  Mother's 
Mother,  who  was  the  Heir  at  Law  to  this  Eftate,  the 
Heir  of  the  Mother's  Father  having  none  of  the  Blood 
of  the  iirft  Purchafer  (h).  (t)  i  luft. 


12. 


To  which  the  Court  fald,  that  the  Teftator  giving 
by  his  Will  feveral  Annuities  and  Charities,  and  then 
faying,  that  the  Relidue  of  the  Profits  Ihould  go  to 
the  right  Heirs  of  the  Mother's  Side,  it  was  the  fame 
Thing  as  if  he  had  faid,  "  So  far  I  difpofe  of  my  E- 
*'  ftate,  and  let  fo  much  of  it  go  from  rny  Heir, 
*'  who  otherwife  would  have  had  it ;    but  I  will  not 

Vol.  IL  N  n  "  difpofe 
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"  difpofe  of   it  any  further  from   the  Heirs  at  Law 

"  of  the  Mother's   Side  whence   it  came,  and  where 

"  it  would    go,    in    cafe   I    Ihould    not    give    it    a- 

'  way  . 


Alfo  there  might  be  Reafon  to  ufe  thefe  Words,' 
and  they  are  not  nugatory,  becaufe  otherwife  the 
Truftees  might  be  intitled  j  it  is  true,  if  I  devife  Lands 
to  Truftees  to  pay  Debts,  or  devife  a  Term  for  Years 
to  pay  Debts,  here  being  a  Devife  for  a  particular  Pur- 
pofe,  when  fuch  Purpofe  is  anfwered,  the  Devifee 
Ihall  be  but  a  Truftee  for  the  Heir  at  Law,  and 
the  Term  fliall  be  attendant  on  the  Heir  at  Law 
-  who  has  the  Inheritance ;  but  the  prefent  Cafe  differs, 
as  the  Devife  is  only  of  Annuities  and  Charities, 
without  any  particular  Words  exprelling  the  Devifees 
to  be  Truftees  only ;  fo  that  the  Devifees,  had  it 
not  been  for  thefe  latter  Words,  might  themfelves, 
and  in  their  own  Right,  have  been  intitled  to  the  Pre- 
miffes. 

Obj.  The  exprefs  Devife,  Gift  or  Declaration,  that 
the  Premiffes  Ihould  go  to  the  Heirs  of  the  Mother's 
Side,  is  a  fpecial  Declaration  of  an  Ufe,  and  like 
the  Cafe  in  Hoban  3  i .  where  a  Man  feifed  of  Land 
as  Heir  of  the  Mother's  Side,  makes  a  Feoffrnent 
without  a  Conlideration,  and  declares  exprefly  the 
Ufe  to  be  to  himfelf  and  his  Heirs  ;  and  there  it  is  faid, 
that  the  exprefs  Declaration  of  the  Ufe  carries  it  to 
the  Heirs  of  the  Father's  Side;  whereas  had  the  Feoffor 
been  filent,  and  left  the  Ufe  to  refult  by  Implication, 
it  had  been  the  old  Ufe,  and  would  have  gone  to  the 
Heir  of  the  Mother's  Side. 


But 
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But  Lord  Chancellor  denied  this  Cafe  in  B.oh.  to  be  P^e  feized 
Law  ;  faying,  that  the  contrary  had  been  determined  Hei/of^the 
in    3  Lev.  ^06.   Godbolt  verfus  Freefione,  and   in  Salk.  Mother's 
591.  Al^l^ot  verfus  Burton,  in  both  which  Cafes  it  waSaFinerand 
folemnly  adjudged,  that  the  Ufe,  whether  exprelly  de-  Jeciares  the 
clared  by  the  Feoftor,  or  permitted  to  arife  by  Impll-  to  himfdf 
cation,  was  the  fame  Thing;,  and  would  go  to  the  Mo- !"  f*^^',  t^^'s 

,        ,         .  ,  ■  "  °  IS  the  old 

ther  S   S]dc.  ,  Ufc,  and  no 

Diverfity 
betwixt  an  exprefs  Declaration  of  an  Ufe,  and  one  implied. 

But  (as  his  Lordfhip  obferved)  here  was  very  little 
to  be  faid  for  the  Heir  of  the  Mother's  Father,  who 
in  this  Cafe  was  neither  the  Heir  General  (for  the 
Heir  General  muft  be  Heir  of  the  Father's  Side,  and 
not  of  the  Mother's  Father)  nor  the  Heir  quoad 
hoc,  (vi^.)  as  to  thefe  Lands ;  for  the  Heir  as  to  thefe 
Lands  was  the  Heir  of  the  Mother's  Mother,  from 
whom  they  defcended ;  fo  that  the  Heir  of  the  Mo- 
ther's Father  was  neither  Heir  fimplicitir,  nor  quoad 
hoc,  to  the  Party  that  laft  died  feifed,  (iv^J  to  this 
Talbot  Barker. 

From  all  which  it  feemed  to  be  a  clear  Cafe,  with- 
out laying  any  great  Strefs  upon  parol  Proofs  ;  and 
tho',  it  being  a  Matter  of  Law,  his  Lordlhip  faid,  he 
would  not  deny  fending  it  to  the  Judges,  if  inlifted 
upon,  yet  he  himfelf  had  no  Doubt  about  it. 

But  it  being  inlifted  upon,  that  this  was  a  bare 
Truft,  and  therefore  not  properly  determinable  by 
the  Judges,  with  Regard  to  the  Qiieftion,  in  whom 
the  legal  Eftate  was  vefted  ?  the  Court  took  upon 
themfelves  to  determine  it,  and  decreed  in  Favour 
of  the  Heir  of  the  Mother's  Mother's  Side,  from  whom 
the  Eftate  came. 

In 
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In  the  laft  Place,  it  was  made  a  Qiieftlon,  to  whom 
the  Land  of  the  Vakie  of  4  /.  per  Ann.  which  came 
by  the  Father's  Side,  fhould  go  ? 

With  Regard  to  which  it  was  faid,  that  the  Will 
direfting  that  the  Refidue  of  the  Rents  and  Profits 
ftioLild  go  to  the  right  Heirs  of  the  Tertator's  Mother's 
lide,  it  was  thereby  intended  they  fhould  all  go  to- 
gether, and  not  to  different  Perfons  ;  that  the  fame 
Words  could  not  operate  feveral  Ways,  and  intitle  dif- 
ferent Perfons  to  different  Parts  of  the  Effate. 

Yet   Lord  Chancellor   was  of  Opinion,    that   the 

(t?)  See  the    fame  Words  might  be  taken  (4)  diftributively  ;  (f/^.) 

SS°verfus  "^^^^  ^^'^^  Lands  which  came  by  the  Mother's  Mother, 

chopman,     ffiould  retum  to  the  Heirs  of  the  Mother's  Mother;  and 

^°'"  ^'        on  the  other  Hand,  that  the  Lands  which  defcended 

from  the  Father,  fhould   return  to  the  Heirs  of  the 

Father,  in  the  fame  Manner,  as  if  there  had  been  no 

Difpofition  made  thereof,  and  they  had  been  left  to  de- 

fcend ;  at  leaft  fo  far  was  clear,  that  this  fmall   Eftate 

of  4  /.  -per  Annum,  which  came  to  the  Teftator  as  Heir 

to  his  Father,  muft  contribute  in  Proportion  to  the 

Charities  and  Annuities. 

But  this  laft  mentioned  Eftate  being  of  fo  fmall 
Value,  the  Gounfel  did  not  infift  upon  having  the 
Opinion  of  the  Court  about  it,  nor  was  the  Heir  ge- 
neral of  the  Teftator  a  Party  to  the  Suit. 


Beaumont 
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Beaumont  verfus  Fell.  cife  30. 

j^t  the  Roll 

^^NE  by  will  devlfed  a  Legacy  of  500  /.  to  Catha-  Legatee's 
^-^  rine  Earnley ;    the  Perfon's   Name   who  claimed  1^°''^  ^''"" 
this  Legacy  was  Gertrude  Tardley  ;    and  it  was  miiited  Sumnmts 
by  her,  and  admitted,  that  no  Perfon  named  Catharine  "i'^'''^''"' 

■'  ,  .  .  vet  the  J^e 

Earnley  claimed  this  Legacy  ;  but  by  the  Proof  it  ap-  gacy  good, 
peared,  that  the  Teftator's  Voice,  when  he  made  his 
Will,  was  very  low  and  hardly  intelligible;  that  the 
Teftator  ufually  called  the  Legatee  of  this  $col.  Galty, 
which  the  Scrivener,  who  took  Inftrucllons  for  draw- 
ing the  Will,  might  cafily  mirtake  for  Katy,  and  that 
the  faid  Scrivener  not  well  underftanding  who  this  Le- 
gatee of  the  500  /.  was,  or  what  was  her  Name,  the 
Teftator  dire£led  him  to  jf.  S.  and  his  Wife  to  inform 
him  further,  who  afterwards  declared  that  Gertrude 
Tardley  was  the  Perfon  intended. 

It  was  moreover  proved,  that  the  Teftator  in  his 
Life-time  had  declared,  that  he  would  do  well  for  her 
by  his  Will. 

Obj.  The  Statute  of  Frauds  requires,  that  a  Will  of 
a  perfonal  Eftate  above  fuch  a  Value  lliould  be  in 
Writing;  and  a  Will  in  Writing  giving  a  Legacy  to  Ca- 
tharine  Earnley,  cannot  be  a  Writing  to  Intitle  Gertrude 
Tardley  to  this  Legacy,  for  that  both  the  Chriftian  and 
Surname  are  intirely  different ;  and  by  the  fame  Reafon 
it  may  be  maintained,  that  a  Legacy  given  to  A.  B.  is 
a  good  Legacy  to  C.  D. 

Upon  this  Cafe  the  A'lafter  of  the  Rolls  took  Time 
to  conilder  and  give  his  Relolution,  at  the  firft  Hearing 
inclining  that  the  Legacy  was  void. 

« 
Vol.  II.  O  o  But 
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But  afterwards,  at  another  Day,  his  Honour  gave 
his  Opinion,  that  the  Legacy  was  a  good  Legacy  to 
Gertrude  Tardley,  tho'  the  lame  was  given  by  the  Will 
to  Catharine  Earnley. 

It  is  true,  if  this  had  been  a  Grant,  nay,  had  it 
been  a  Devife  of  Land,  it  had  been  void,  by  Reafon  of 
the  Miftake  both  of  the  Chriftian  and  Surname. 

In  I  In(l.  3 .  4.  it  appears,  that  fpecial  Care  ought  to 
be  taken  of  the  Name  of  Baptlfm,  becaufe  (as  it  is  faid 
there)  a  Man  cannot  have  two  Names  ot  Baptlfm  ;  tho' 
in  the  fame  Place  it  is  allowed,  that  in  fome  Cafes  the 
Miftake  of  a  Chriftian  Name  may  be  helped  ;  as  if  a 
Grant  or  Devife  be  to  ]Villiam  Earl  of  Pembroke,  or 
William  Bliliop  of  Saltsbmy,  and  his  Name  be  John,  it  is 
in  fuch  Cafe  good,  there  being  a  fufficient  Certainty 
without  the  Chriftian  Name,  for  that  there  can  be  but 
one  Perfon  Earl  of  Pembroke  or  BUhop  of  Salisbury, 
wherefore  the  miftaken  Chriftian  Name  ftiall  be  re- 
jected as  Surplufage. 

And  in  the  principal  Cafe  'tis  alledged  to  be  much 
worfe,  neither  the  Chriftian  or  Surname  being  right, 
nor  any  Addition  of  Certainty  to  help  it,  and  by  the 
Common  Law,  as  well  as  by  the  Statute,  the  Devife 
of  Land  ought  to  be  in  Writing ;  and  there  would 
have  been  no  Writing  to  intltle  Gertrude  Tardley,  had 
this  been  a  Devife  of  Land. 


s' 


However,  this  being  a  Bequeft  of  a  perfonal  Thing 
a  Chattel  Intereft,  makes  it  a  dlflerent  Cafe,  and  as, 
originally,  a  Bequeft  of  a  Legacy  was  governed  by, 
and  conftrued  according  to  the  Rules  of  the  (>lvll  Ca- 
non Law,  fo  Ihall  It  be  after  Making  the  Statute  of 
Frauds,    provided  there  be  a  Will  in  Writing. 

4  I^ow 
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Now  here  is  a  Will  in  Writing,  and  the  Claim  in 
the  prefent  Cafe  is  founded  upon  it;  in  Sivinburn 
389.  it  appears,  that  where  a  Man  intends  to  give 
a  Legacy  to  J,  S.  and  he  gives  the  fame  to  J.  N.  there 
neither  J.  S.  or  J.  N.  fhall  take  the  Legacy,  forafmuch 
as  y.  N.  is  not  the  Perfon  intended,  and  J.  S.  is  not 
the  Perfon  named ;  but  (fays  the  Book)  if  the  Teftator 
does  err  in  the  Name,  and  not  in  the  Perfon,  fuch 
Error  fhall  not  hurt. 

Now,  in  the  principal  Cafe,  the  Name,  and  not  the 
Perfon  is  miftaken  ;  and  it  is  very  material,  that  here 
is  no  fuch  Perfon  as  Catharine  Earnley  claiming  this  Le- 
gacy, which,  together  with  the  Proofs  of  the  Teftator's 
having  a  very  low  Voice,  when  he  made  the  Will,  and 
of  his  having  ufually  called  the  Plaintiff  Gatty  inftead 
of  Gertrude,  and  often  declared  he  would  do  well  for 
her,  is  fufficient  to  intitle  the  Plaintiff  to  this  Legacy. 


] 
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Cafe  J 1.  Norton  verfus  Turvill. 

At  the  Rolls. 


Feme  Co- 
vert havincr 


Feme  Covert  before  her  Marriage,  with  the  Con- 
a  feparate°  _C\.  ^^'^'^  of  ^cr  then  Intended  Husband,  conveyed 
rowsMoney  ^^  Eftate  to  her  feparate  Ufe,  and  after  her  Marriage 
and  gives  a  flie  borrowed  25/.  upon  her  Bond;  ten  Years  after- 
Bond 'not^  wards  Ihe  made  her  Will,  thereby  giving  feveral  fpe- 
void ;  nor  if  cifJc  Legacics,  and  made  A.  and  B.  Executors ;  on  her 
pafs,  barr'd  Death  her  Husband  poileffed  himfelf  of  Monies  which 
by  the  Sta-  {]^g  |gjpj.     ^q  j-j^g   Amount  of    24/.    after   which  the 

tute  of  Li-  ,.         '.  .  '    ,  •    n     ^       t-^ 

mitations.  Oohgee  m  the  Bond  brought  a  Bill  againlt  the  Execu- 
tors and  the  Husband ;  and  one  of  the  Executors 
confefled  AlTets ;  but  tlie  Husband  infiftcd  upon  the 
Statute  of  Limitations. 

ly?,  Objefted  for  the  Husband,  that  the  Bond  given 
by  his  Wife  is  void,  and  not  like  a  Bond  given  by 
an  Infant,  which  is  voidable  only ;  but  a  Feme  Co- 
vert may  plead  Non  eft  fa^um,  the  Bond  as  to  her  be- 
ing merely  void ;  and  if  fo,  then  the  Matter  refts  only 
upon  the  Loan  of  this  Money  to  the  Feme  Covert, 
which  Demand  is  barred  bv  the  Statute  of  Limitations; 
and  tho'  the  Statute  be  not  pleaded,  but  only  infifted 
I  upon 
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upon  by  the  Anfwer,  yet  the  fame  Advantage  ought 
to  be  made  thereof,  as  if  pleaded. 

zdly,  It  was  infilled,  that  one  of  the  Executors 
having  in  this  Cafe  confeifed  Alfets,  the  Plaintiff,  at 
leaft  in  the  firfl:  Place,  ought  to  proceed  againft  him. 

Mafler  of  the  Rolls :  It  is  true,  that  the  Bond  given 
by  the  Feme  Covert  is  merely  void,  and  in  that  Re- 
fpe£l  differs  from  a  Bond  given  by  an  Infant,  which  is 
only  voidable. 

It  is  likewife  true,  that  the  Defendant  Infifling  upon 
the  Benefit  of  the  Statute  of  Limitations  by  Way  of 
Anfwer,  Ihall,  at  the  Hearing,  have  the  like  Benefit 
of  the  Statute,  as  if  he  had  pleaded  it. 

But  in  this  Cafe,  all  the  feparate  Eftate  of  the  Feme 
Covert  was  a  Truft-Eflate  for  Payment  of  Debts,  and  (a)  Peii 
a  Truft  (a)  is   not  within  the  Statute  of  Limitations,  ^^^'^^^ly  , 

verfus  Ear! 
of  Strafford. 

From  whence  it  feems  as  if  the  Plaintiff  ought  to  be  at 
Liberty  to  profecute  all  the  Defendants,  in  order  to  be 
paid  out  of  the  feparate  Eftate  left  by  the  Feme  Covert, 
to  which  Purpofe  fuch  Part  of  the  feparate  Eflate,  as  is 
undifpofed  of  by  the  Will,  ought  to  be  firfl  applied ;  in 
the  next  Place,  if  that  be  not  fufficient,  the  Creditors 
are  to  be  paid  out  of  any  Money-Legacies  given  by 
the  Feme  Covert  j  and  laitly,  fuppoling  there  is  flill  a 
Deficiency,  all  the  fpecific  Legatees  ought  to  contri- 
bute in  Proportion. 

Neither  can  it  be  material,  fo  as  to  excufe  the  ^^^^"^^^  ^^' 
other  Defendants,  that  one  of  the  Executors  of  the  feme  admit 
Feme   Covert    has    admitted    Affets ;    for    he    might  ^'^"''  ^^^ 

J      .  —  ^  D       an  Account 

admit   Allets,   and    yet   have   none,    nor   any  Eitate  decreed  a- 

Vol.  n.  pp  offet"''' 
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of  his  own.  And  it  would  not  be  reafonable,  that 
this  fhould  prevent  the  Plaintiff  the  Creditor  from 
profecuting  the  other  Executor,  or  the  Husband,  who 
may  have  poffefTed  themfelves  of  Part  of  the  feparate 
Eftate,  and  ought  to  be  refponfible. 

For  which  Reafons,  let  all  the  Executors  account 
for  what  tliey  refpeilively  have  in  their  Hands  of  the 
Feme  Covert's  Perfonal  Eltate,  or  the  Produce  thereof, 
and  let  the  fame  be  liable  in  the  Order  aforefaid,  re- 
ferving  Cofts. 


Cafe  32. 
At  the  Rolls. 


Lady  Whetflone  verfus  Sts.  Bury. 

THERE  was   a  Settlement  before   Marriage,    by 
Leafe  and  Releafe  to  Truftees  and   their  Heirs, 


On  a  Mar- 
riage-Settle- 

wer"econ-  '  to  the  Ufe  of  them  and  their  Heirs,  to  the  life 
veyedto  ^f  j-^g  Husband  for  Life,  Remainder  to  the  Ufe  of 
and  their  Truftccs  and  their  Heirs,  during  the  Life  of  the  Huf- 
uf '^W^'^  band,  to  preferve  contingent  Remainders,  Remain- 
Truftees  der  to  the  Ufe  of  the  "Wife  for  Life,  Remainder  to 
and  their       j     ^^     £  ^y^^  £^.^1    ^^^  g^^  ^^f  ^^^  Marriage  in  Tail 

Heirs,  to  the  '  O 

Ufe  of  the   Male. 

Husband  for 

Life,  Remainder  to  the  Ufe  of  the  Wife  for  Life,  Remainder  to  the  firft,  tfc.  Son  of  the 
Marriage.  Thefe  Limitations  to  the  Husband  for  Life,  ^c.  are  Trufts  only,  and  not  Ufes, 
and  when  the  Husband  and  Wife  levied  a  Fine  to  a  Mortgagee  to  raife  Money,  tho'  the  Fine 
would  have  been  a  Forfeiture  of  the  Wife's  Eftate  for  her  Life,  had  fhe  had  the  legal  Eftate, 
againft  which  Equity  would  not  relieve  ;  yet  decreed,  that  a  Truft-Eftate  was  not  forfeited  by 
a  Fine. 

There  was  Iffue  a  Son  by  the  Marriage. 

The  Husband   concealed   the   Settlement,    and    to-- 
gether  with  his  Wife,  by  Deed  and   Fine,    mortgaged 
the  Premifles  in  Fee  to  the  Plaintiff,  the  Son  being  at 
that  Time  an  Infant. 


On 
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On  the  Husband's  Death,  the  Mortgagee  brought  a 
Bill  againft  the  Wife  and  the  Son  (who  was  then 
come  of  Age)  praying,  that  the  Premiffes  mortgaged 
might  be  fold,  and  the  Plaintiff  the  Mortgagee  relie- 
ved againft  the  Forfeiture' created  by  the  Fine,  in 
which  the  Wife  joined,  and  thereby  (as  was  alledgedj 
had  forfeited  her  Eftate  for  Life. 

The  Son  pleaded  the  Settlement,  by  which  he  was  a 
Purchafer  of  the  Remainder  in  Tail,  in  Conlideration  ot 
his  Mother's  Marriage  and  Portion,  and  infifted,  that 
by  the  Fine  without  his  Concurrence  his  Mother  had 
forfeited  her  Eftate  for  Life;  and  this  being  a  For- 
feiture at  Law,  Equity  ought  not  to  relieve. 

The  Plea  was  argued  and  allowed,  and  on  Motion  to 
dilTolve  the  Injun£lion,  Lord  Chancellor  faid,  that  his 
Opinion  muft  be  well  enough  known  in  this  Cafe,  his 
Lordlhip  having  refufed  Relief,  even  in  the  Cafe  where 
a  Copyholder  {a)  made  a  Leafe  of  his  Copyhold  be-  cafe  of  Sir 
yond  what  the  Cuftom  would  allow,  and  the  Lord  had  ^-  P'^'^h 

•'  ]    r  1-1      r  •  verfus  D.  of 

entered  tor  a  Forfeiture.  Somerfet, 

Precedents  in  Chancery  568. 

But  the  Caufe  coming  on  to  be  heard  before  the 
Mafter  of  the  Rolls,  his  Honour  obferved,  that  the  Ufe 
and  legal  Eftate  were  vefted  in  the  Trulfees,  and  the 
Limitations  to  the  Husband,  Wife  and  Sons,  were  but 
Trufts,  and  a  Truft  for  Life  was  not  forfeited  by  a 
Fine;  wherefore  this  Plea  was  falfe,  not  being  war- 
ranted by  the  Settlement. 

However,  notwithftanding  it  was  proved,  that  the 
Son,  after  he  came  of  Age,  had  faid,  he  would  fee  the 
Mortgage  paid,  for  that  the  Money  hiid  been  advanced 

\       for 
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for  the  Benefit  of  the  Family :  In  Regard  there  was 
no  Evidence  In  Writing  of  this,  and  it  appeared  to 
have  been  faid  voluntarily,  but  efpecially,  fbrafmuch 
as  the  Defendant  the  Son  was  an  Infant  at  the  Tlm« 
when  this  Money  was  lent,  all  the  Court  would  do, 
was,  to  decree  that  the  Plaintiff  the  Mortgagee  fhould 
hold  and  enjoy  the  mortgaged  Premiffes,  during  the 
Life  of  the  Wife. 


^^'  33.  E1^^er  verfus  Corbet, 

At  the  Rolls  _ 

S'off''""  One  poffelTed  of  a  Term  for  Years,  devifed  it  to 
Term  devi-  ^"^^  A.  and  died  indebted,  having  made  B.  his  Exe- 

fesitto^.     cLltOr. 
2nd  makes 

n  ■  .J  ^  ^''ecutor,  and  leaves  fome  Debts.  If  the  Executor  fells  the  Term,  the  Purchafer 
all  Jiold  It  agaiiift  the  Devifee.  Secia  if  fold  at  an  under  Value,  or  if  the  Purchafer  knew 
ere  were  no  Debts,  or  that  the  Debts  were  or  could  be  paid,  without  breaking  in  upon  this 

The  Executor  fold  the  Term,  upon  which  the  De- 
vifee of  the  Term  brought  a  Bill  againft  the  Purchafer, 
infifting,  that  the  Term  being  devifed  to  the  Plaintiff, 
the  Executor  was  but  a  Truiiee  for  him.,  and  that  the 
Purchafer  mufl  have  Notice  of  this  Truft,  the  Term 
having  been  bought  of  the  Executor,  and  confequently 
muft  be  taken  fubje6l  to  the  Trufl. 

MaJIer  of  the  Rolls :    I  remember  it  to  have  been 
once  ruled,  that  an  Executor  could  not  make  a  good 
Title  to  a  Term  to  a  Purchafer,  and  that  was  in  the 
[a)  2  Vern.  Cafe  of  Majot  (a)  Bill  verfus  Humble. 

444.  where  "^ 

it  appears  that  a  Mortgage  made  of  a  Term  by  an  Executor,  was  by  this  Court  held  to  be 
good,  and  that  a  refiduary  or  fpecific  Legatee  had  only  their  Remedy  againft  the  Executor: 
But  that  Decree  was,  on  Appeal,  reverfed  by  the  Houfe  of  Lords. 

But  lince  that,  I  take  it  to  have  been  refolved,  and 
with  great  Reafon,  that  an  Executor,  where  there  are 

1  Debts, 
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Debts,  may  fell  a  Term,  and  the  Devifee  of  the  Term 
has  no  other  Remedy,  but  againft  the  Executor,  to  re- 
cover the  Value  thereof,  if  there  be  fufficient  AiTets 
for  the  Payment  of  Debts. 

As  for  the  Notice  of  the  Will,  and  of  the  Devife 
of  the  Term  to  a  third  Perfon,  that  is  nothing  ;  for 
every  Perfon  buying  of  an  Executor,  where  he  is 
named  Executor,  muft,  of  Neceffity,  have  Notice,  fo 
that  if  Notice  were  to  be  an  Hinderance,  then,  of 
Confequence,  no  Executor  might  fell. 

It  is  not.  reafonable  to  put  every  Purchafer  of  a 
Leafe  from  an  Executor,  to  take  an  Account  of  the 
Teftator's  Debts ;  nor  has  he  any  Means  to  difcover 
them. 

On  the  contrary,  as  the  whole  perfonal  Eftate  of 
the  Teftator  is  liable  to  the  Debts,  this  Leafe  mull 
{inter  alia)  of  Necellity  be  liable,  and  therefore  may  be 
fold  by  the  Executor. 

If  Equity  were  otherwife,  it  would  be  a  great  Hin- 
drance to  the  Payment  of  Debts  and  Legacies ;  and 
would  lay  an  Embargo  upon  all  Perfonal  Eltates  in  the 
Hands  of  Executors  and  Adminiftrators  ;  which  would 
be  attended  with  great  Inconveniencies. 

I  admit,  if  an  Executor  fhould  fell  a  Term  for  an 
under  Value,  or  to  one  who  has  Notice  that  there 
are  no  Debts,  or  that  all  the  Debts  are  paid,  this 
might  be  another  Confideration :  But  there  being  no 
fuch  Ingredient  in  the  prefent  Cafe, 

Difmifs  the  Bill.     See  the  folloitving  Cafe. 

Vol.  II.  Q_q  Burting 
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^^^34.  BurtUig  verfus  Stonard. 

At  the  Rolls. 

^■i^!e  fupra.  A  Freeman  of  London  poflefTed  of  feveral  Leafehold 
•'-  ^  Houfes,  among  other  perfonal  Eftate,  by  Will 
made  in  1599.  devifed  one  Third  of  all  his  perfonal 
Eilate  to  his  Wife,  another  Third  to  his  Child,  and 
his  own  tertamentary  Third  to  his  Wife  for  Life,  Re- 
mainder to  fiich  of  his  Children  as  Ihould  be  living  at 
his  Wife's  Death,  and  having  left  his  Wife  Executrix, 
appointed  J.S.  Overfeer  of  the  Will,  giving  him  10/. 
for  his  Care  in  feeing  the  Will  performed. 

Soon  after  the  Teftator  died,  and  his  Wife  fold  all 
the  Leafehold  Houfes  to  J.  S.  the  Overfeer  of  the  Will. 

In  1709.  the  Wife  died,  upon  which  the  Plaintiff, 
who  was  the  only  Child  living  at  the  Death  of  her 
Mother,  brought  her  Bill  to  have  the  Benefit  of  the 
Term. 

And  for  the  Plaintiff  it  was  infilled,  that  this  dif- 
fered from  the  former  Cafe,  in  regard  the  Purchafer 
here  was  the  Overfeer  of  the  Will,  and  had  a  Legacy 
given  him  for  his  Care  in  feeing  the  Will  performed ; 
that  he  had  inventoried  and  appraited  the  Eflate,  by 
which  he  mull  have  been  fenfible,  that  the  Debts  were 
much  lefs  than  the  perfonal  Eftate  came  to,  and  confe- 
c]uently  it  was  a  Breach  of  Truft  in  the  Purchafer. 

1'hat  if  the  Purchafer  of  a  Leafe  knows  the  Debts 
to  be  all  paid,  or  that  they  can  be  all  paid,  without 
the  Sale  of  thefe  fpecific  Legacies,  he  ought  not  to 
take  Advantage  of  fuch  a  Purchafe  ;  and  as  to  the 
Length  of  Tmie,  that  was  taken  off,  by  the  Widow's 
living  to  1709. 

I  Upon 
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Upon  which  the  Mafter  of  the  Rolls  took  the  In- 
ventory In  his  Hand,  and  cafting  up  the  Particulars, 
found  thereby,  that  the  Debts  could  not  be  paid  with- 
out the  Sale  of  Part  of  the  Leafehold  Houfes,  and 
therefore  difmifled  the  Bill. 

But  the  Court  faid,  this  Cafe  was  not  fo  flrong  as 
the  laft  preceding  Cale,  becaufe  here  nothing  fpecifjc, 
nor  any  particular  Leafe  was  devifed  to  the  Children, 
as  in  the  former  Cafe,  but  only  a  third  Part  of  his  per- 
fonal  Eftate  in  generaU 


I 


Uvedale  verfus  Halfpenny.  cafe  ^s- 

At  the  Rolls. 

N  a  Settlement  the  Lands  were  limited  to  the  Huf-  inaMarri- 
band  for  Life,  Remainder,  as  to  Part,  to  the  Wife  for  memra^' 
Life,  Remainder  of  the  whole,  to  the  firft,    ^c.    Son  '^'-'™  ^°'^ 
in  Tail  Male,    Remainder  to  Truftees  for  500  Years,  cuHngyoun- 
to  raife  Portions  for  younger  Sons  and  Daughters  of  IJ'^''!]- 
the  Marriage ;  and  the  Truft  of  the  Term  was  decla-  tions  is,  by 
red  to   be,   to  fecure  Maintenances   for   the  younger  '^'^^^Jlr 

'  r  1  n  1)  .'  o        made  fuble- 

Sons  and  Daughters  from  the  Hulband  s  Death,  and  to  queiu  to  the 
pay  the  Portions  of  the  younger  Sons  at  twenty-one,  Hmked'to 
and  of  the  Daughters  at  twenty-one  or  Marriage,  which  the  Sons;  this 
ftioLild  firft  happen.  epedm 


quity. 


There  was  alfo  a  Covenant  to  furrender  Copyhold 
Lands  to  Truftees,  in  Truft  by  Rents,  IlTues  and  Pro- 
fits, to  raife  the  faid  Portions  for  the  younger  Sons 
and  Daughters  of  the  Marriage,  at  fuch  Times  and 
Ages  as  aforefaid,  and  as  an  additional  Security  for 
the  fame. 

A  Bill  was  brought  to  reflify  the  Miftake  in  the 
Settlement,    in  placing  the  Tertn  after  the  Limitation 

in 
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in  Tail  to  the  Sons ;  whereas  the  Term  lliould  have 
come  in  before  fuch  Limitation  in  Tail. 

The  Hufband  was  dead  leaving  feveral  Daughters, 
one  of  whom  was  married  to  the  Plaintiff  Uvedale ; 
and  the  eldeft  Son,  as  to  fuch  Part  of  the  PremiOfes  of 
which  he  w^as  Tenant  in  Tail  in  PoffelTiion,  had  fuf- 
fered  a  Common  Recovery. 

Objefted  for  the  Defendant ;  What  is  asked  by  the 
Bill  is,  that  the  Court  fhould  make  a  new  and  diffe- 
rent Settlement,  which  it  is  not  in  the  Power  of 
the  Court  to  do,  efpecially,  in  this  Cafe,  where 
there  is  a.  competent  Provifion  for  the  Daughters  and 
younger  Children  out  of  the  Copyhold  Eifate  ;  and  if 
the  Term  fhould  take  place  before  the  Limitation  to 
the  Sons,  it  would  greatly  Diltrefs  the  eldeft  Son  and 
Heir. 

Mafler  of  the  Rolls :  I  would  not  deftroy  the  Settle- 
ment, but  fet  it  right,  according  to  the  Intention  and 
Agreement  of  the  Parties ;  and  by  the  Declaration  of 
the  Truft  of  the  Term,  the  Intention  and  Agreement 
of  the  Parties  manifeftly  appears  to  be,  that  the  Land 
fhould  be  charged  with  the  Payment  of  Portions  for 
the  younger  Sons  and  Daughters  at  certain  Ages,  {vi^) 
for  the  Sons  at  twenty-one,  and  for  the  Daughters  at 
twenty-one  or  Marriage,  and  Maintenance  to  begin 
from  the  Death  of  the  Hufband ;  and  this  appearing, 
I  do  not  regard  the  Placing  of  the  Term,  but  will  help 
the  Miftake,  which  would  otherwife  prevent  the  Agree- 
ment of  the  Parties  from  taking  Effeft;  and  this  I  am 
the  rather  induced  to  do,  as  it  is  in  the  Cafe  of  a 
Settlement  made  purfuant  to  Articles  before  Marriage, 
fo  that  the  younger  Children  and  Daughters  are  as 
much  Purchafers  of  their  Portions,  as  the  eldelt  Son 
of  his  Kftate-tail  limited  to  him  by  the  Settlement. 
4  Belidee, 
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Belides,  younger  Children,  as  to  their  Provifions, 
tho'  by  a  Will,  are  looked  upon  in  Nature  of  Credi- 
tors ;  and  the  Agreement  being  to  charge  the  Land 
with  Portions  payable  at  certain  and  the  ufual  Times, 
with  Maintenance  from  the  Hultand's  Death,  until  the 
Portions  fhould  become  payable;  it  is  very  plain,  that 
Equity  will  charge  the  Land  according  to  the  Inten- 
tion and  Agreement  of  the  Parties,  and  will  efl:e£luate 
the  fame;  nor  is  it  reafonable  to  fay,  that  the  Pro- 
vifion  bv  the  Copyhold  fliall  be  all  that  the  younger 
Children  are  to  have,  when  by  the  exprefs  Words  of 
the  Settlement,  the  Surrender  of  the  Copyhold  is  in- 
tended but  as  an  additional  Security,  and  to  come  in 
Aid  only  of  the  Freehold  Eilate. 

It  is  a  further  Demonftration  that  the  Limitation 
in  Tail  to  the  firi!:,  ^c.  Son,  previous  to  the  Term  for 
making  Provifions  for  younger  Sons,  ^c.  is  a  Miftake, 
becaufe  the  Remainder  in  Tail  to  the  younger  Sons 
mufi:  be  fpent,  before  the  Portions  for  thefe  very 
younger  Sons  can  take  place. 

And  in  regard  the  Wife,  who  is  the  Mother  of  thefe 
younger  Children,  confents  to  the  railing  of  the  Por- 
tions, let  her  (if  fhe  agrees  thereto)  make  a  conditional 
Surrender  of  her  Eftate  for  Life,  to  be  void  on  Non- 
payment of  40,000  /.  in  fix  Months  ;  and  let  a  new 
Term  be  raifed  for  500  Years,  for  fecuring  the  Main- 
tenance and  Portions  as  they  become  due. 

And  fince  the  Recovery,  as  to  Part  of  the  Lands, 
has  already  barred  the  Limitations  in  Tail,  with  regard 
to  thofe  Lands,  (fubfequent  to  the  Term  for  500 
Years,)  let  the  Remainder  in  Fee  be  limited  to  the 
eldefl  Son. 

Vol.  II.  R  r  But 
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But  with  Refpe£l  to  the  Lands  in  Jointure,  of 
which  no  Recovery  has  been  as  yet  flifFered,  let  there 
be  a  new  Settlement  made  thereof  to  the  Sons  in  Tail, 
fubfequent  to  the  Term  of  5C0  Years  for  raifing  the 
Portions* 


on  a 


The  Cofts  to  go  out  of  the  Eftate. 


Cafe  36.     Colt   &'  af   verfus   Woollaflon  and 

Arnold. 

At  the  Rolls. 

Bill  in  E-     '  I  'HE  Plaintiffs  brought  their  Bill  to  be  repaid  the 
quityiiesto     X     two  fcvcral   Sums    of  120/.  and    120/.  which 

recover  bjick 

Money  paid  they  had  paid  to  the  Defendants,  as  Managers  and  Pro- 
""  "Bubble.  je£^oj-s  of  a  Bubble,  called  the  Land  Security  and  Oil  Patent. 

The  Defendant  Woollaflon  had  (it  feems)  invented  a 
Projefl:  for  extra6ling  Oil  out  of  Engliflj  Radifhes,  and 
got  a  Patent  for  the  fole  Exercife  of  this  Invention ;  and 
having  bought  an  Eitate  for  31,800/.  called  Sutton 
Marflj  in  Lincolnflnre,  formerly  the  Eftate  of  Lady  Corn' 
bury,  which  was  then  in  Mortgage  for  28,000  /. 

In  June  1720,  this  Woollaflon  made  publick  this  Pro- 
jeft  and  afligned  his  Oil  Patent  to  the  Defendant  Ar- 
nold,  in  Truft  for  all  the  Contributors  towards  the 
Projefl,  which  he  divided  into  five  Thoufand  Shares, 
valuing  every  Share  at  20  /.  in  order  to  raife 
1 00,000  /. 

And  as  an  Encouragement  and  Security  for  all  the 

Contributors,     Woollaflon    conveyed   his    Purchai^    of 

Sutton  Marfl)  to  the  Defendant  Arnold  and  his.  Heirs, 

4  in 
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in  Truft,  in  the  firft  Place,  to  pay  off  the  two  Mort- 
gages, being  28,000  /.  and  afterwards  to  pay  to 
himfelf  (the  Tald  IVoollafion)  57,200  /.  in  all  85,200  /. 
and  as  to  the  Surplus  which  the  Elkte  would  raife, 
it  was  to  be  for  the  Benefit  of  the  Contributors ; 
the  Proje61:  or  Bubble  was  to  be  called  the  Land  Se- 
curity and  Oil  Patent.,  and  was  reprefented  by  the  De- 
fendants to  be  a  moft  advantageous  Proie6l:  without 
any  Hazard,  there  being  Land  Security  given  for  the 
Benefit  of  the  Contributors. 

The  Plaintiffs  paid  in  to  the  Defendant  Arnold  the 
feveral  Sums  of  120/.  and  120/.  for  fix  Shares  a- 
piece,  for  which  Arnold  gave  them  Receipts,  and  the 
Projectors  fold  about  icoo  Tickets  amounting  to 
20,000  /. 

In  Aiigiifl  1720  the  Project  failed,  no  Oil  having 
ever  been  made,  or  Radiflies  fowed  on  the  Premlfl^es. 

Whereupon  the  Contributors,  with  fome  Refent- 
ment,  called  upon  the  Projeflors  for  their  Money, 
which  occafioned  the  Projectors  to  advertife,  that  in 
fix  Months  Time,  they  would  return  the  Money  with 
Intereft  ;   but  afterwards  this  was  refufed. 

Infilled  for  the  Defendants,  that  the  Plaintiffs  being 
acquainted  with  this  Security  as  to  the  Lands,  they 
ought  to  refort  thither ;  that  there  could  be  no  Impo- 
fition  in  this  Cafe,  becaiife  the  Parties  had  Notice  ; 
and  the  extraClIng  Oil  out  of  Radifhes  having  had  the 
Sanction  of  a  Patent,  could  not  be  thought  a  Cheat ; 
and  as  to  the  Advertlfements,  It  was  pretended  they 
were  gained  by  Threatnlngs  ;  and  that  the  Parties, 
admitting  they  were  aggrieved,  had  their  Remedy  at 
Law. 

Majl:f\ 
X 


1^6  De  Term.  S.  Trin.  1713. 


Majier  of  the  Rolls :  This  Is  an  Impolition,  to  pro- 
pofe  the  Surplus  of  the  Value  of  an  Eftate  which  coft 
but  3  1,800  /.  (after  85,00c  /.  charged  upon  it,  which 
is  much  more  than  double  the  Value)  as  a  Security 
to  the  Contributors  who  laid  out  their  Money  upon 
this  Projefl:;  it  is  giving  them  MoonPoine  inltead  of 
any  Thing  red,  and  the  Proof  is  very  llight,  whereas  it 
ought  to  have  been  extremely  ftrong ;  it  is  hard  to  be- 
lieve, that  any  Perfon  would  confent  to  be  fo  impofed 
upon.  And  what  makes  it  worfe  is,  that  this  great 
Sum  of  57,200  /.  is  referved  to  the  Defendant  the  Fro- 
jedlor  himfelf. 

The  Gaining  the  Patent  can  be  no  Sanction  to  the 
Cheat,  becaule  the  Patent  does  not  fecure  the  Patentee, 
if  it  is  not  a  new  Invention,  but  others  may  ufe  the 
lame,  or  if  It  be  not  the  firft  Patent,  the  Patentee  is  not 
fecure  from  an  Aftlon  ;  and  Patents  of  new  Inventions, 
as  well  as  Grants  of  other  Things,  may  be  obtained 
by    Surprize   and  falfe  Suggeftions. 

If  this  were  a  Fraud  againft  any  private  or  fingle 
Perfon,  a  Court  of  Equity  would  relieve ;  a  fortiori, 
where  it  Is  a  Fraud  againft  great  Numbers,  againft 
Multitudes,  where  the  Mifchief  Is  more  exteniive,  and 
many  Families  thereby  ruined. 

TOgtSabit  I"^  is  no  Objeftion,  that  the  Parties  have  their  Remedy 
in  Equity  as  at  Law,  aud  may  bring  an  A£lIon  for  Monies  had  and 
Law.^  ^  received  for  the  Plaintiffs  own  Ufe;  for  in  Cafes  of 
(a)  ?oft j2a  (^a)  Fraud,  the  Court  of  Equity  has  a  concurrent  Ju- 
Batiis,  and  ilfdidlon  With  the  Common  Law,  Matter  of  Fraud 
stephenton  V.  Kgipcr  the  srcat  Subieft  of  Relief  here. 

fjordiner.-if^  o  o  } 


Accordingly 
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Accordingly  Cafes  of  this  Nature  have  frequently 
met  with  Relief  in  this  Court,  as  in  Aaron  Hill's 
Cafe,  which  was  a  Patent  for  extra^lin"  Oil  out  of 
Beech,  which  was  alfo  divided  into  Shares,  (as  this  is) 
and  a  Security  propofed  and  agreed  to  be  made  of 
Lands,  which  came  out  to  be  Terra  incognita  betwixt 
the  Degrees  of  Latitude  "jo  and  si  j  and  in  the  prin- 
cipal Cafe,  the  Land,  after  the  85,000/.  paid,  feems 
be  worth  as  little  as  Jaron  Hill's. 

And  as  to  the  Pretence  of  gaining  the  Advertlfe- 
ments  by  Force,  the  Contributors  were  angry,  and  had 
Reafon  to  be  fo,  and  one  of  the  Contributors  (tho'  it 
does  not  appear  to  have  been  either  of  the  Plaintiffs) 
threatened  to  cut  the  Defendants  Throats ;  but  this  all 
ended  in  an  Arreft  of  one  of  the  Defendants,  which 
was  a  lawful  Proceeding,  and  after  all  thefe  Threat- 
nings  were  over,  the  lall  Advertiiement  was  given  out 
by  the  Defendants  on  the  19th  of  September  1720. 

Further,  It  Is  juif  that  the  Defendant  Arnold,  as  well 
as  the  Defendant  IVoollafion,  fhould  be  charged ;  for  as 
Woollafton  was  the  firft  Proje£lor  and  Procurer  of  the  Pa- 
tent, and  Purchafer  of  the  Land,  fo  Arnold  was  his 
IVuftee,  accepted  the  Conveyance,  was  the  Treafurer, 
received  the  Money,  and  gave  the  Receipts,  was  Part- 
ner in  the  Fraud,  and  plainly  particeps  criminis. 

Therefore  decree  both  the  Defendants  to  pay  back  to 
the  Plaintiffs  their  Principal,  Intereft  and  Colls. 

Note-j  the  fame  Decree  was  made  in  the  Cafe  of 
Spackman  verfus  IVooUaJion,  which  was  the  next  Caufe  in 
the  Paj^er,  of  the  lame  Nature,  againft  the  fame  De- 
fendants, and  on  the  iame  Projeft. 

Vol.  II.  S  f  Rachjjeld 
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Cafe  37.  Rachfield  verfus  Care/efs. 

(Before  Mr.  Jnflice  Fowls,  in  the  Abfence  of  my  Lord 

Chancellor.) 

One  by  Will  jUj{jiY  Smallman,  poffefled  of  fome  perfonal  Eftate, 

gives  his  Ex-   Ifl     ,        -^.-ii  ^       i  Jl  t»    I      •  » 

ecutor  5  /.  .  by  Will  gave  to  her  neareit  Relations  5  /.  a-piece, 
for  his  Care  ^j^^  made  the  Defendant  Carelefs,  who  was  not  related 
ingtheWiii,  to  her,  fole  Executor,  giving  him  5  /.  for  his  Care  in 
ho'dT tfi-  /«#"^%  l^er  Will,  and  made  no  Difpofition  of  the 
tion  of  the   Surplus,    and  died. 

Surplus;  but 

parol  Proof  made  of  the  Intention  and  Direflion  of  the  Teftator  to  the  Scrivener,    that  the 

Executor  ftiould  have  the  Surplus  ;   yet  the  Surplus  decreed  to  the  next  of  Kin. 

There  was  fome  flight  Proof  for  the  next  of  Kin, 
who  now  fued  for  the  Surplus  of  the  perfonal  Eftate ; 
as  that  the  Teftatrlx  had  declared  her  Intentions  were, 
to  give  the  Surplus  of  her  Perfonal  Eftate  to  her  next 
of  Kin,  in  the  fame  Manner  as  her  Kufband  had  dif- 
pofed  of  the  Surplus  of  his  perfonal  Eftate  to  his  next 
of  Kin. 

But  the  Perfon  who  drew  the  Will  fwore,  that  the 
Teftatrlx,  at  the  Time  of  the  making  thereof,  declared 
her  Intention  to  be,  that  If  flie  left  any  Surplus,  her 
Executor,  who  had  been  her  very  good  Friend,  fliould 
have  it ;  for  that  her  Relations  had  been  ungrate- 
ful to  her ;  and  this  Perfon  fwore,  that  the  Tefta- 
trlx had  diredled  him  to  give  the  Surplus  to  her  Ex- 
ecutor, and  that  he  would  accordingly  have  done  this 
by  exprefs  Words,  but  that  he  thought  it  would  be 
unneceflary,  the  Law  implying  as  much. 

For  the  Plaintiffs  it  was  argued,  that  here  was  an 

exprefs  Legacy  given'  to  the  Executor,   which  implied 

I  he 
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he  fhoiild  have  no  more  ;  that  it  plainly  imported  a 
Negative,  otherwife  the  Executor  would  have  all  and 
fome  J  and  that  it  was  ftill  llronger,  by  the  Lega- 
cy's being  given  to  the  Executor  exprefly,  for  his  Care 
in  fulfilling  the  Will,  which  was  a  Declaration  of  a 
Truft  in  the  very  Words  of  the  Will,  and  tantamount 
to  calling  him  Executor  in  Truft  ;  that  the  Cafes  of 
Littlehury  verfus  Buckley,  and  Lady  Grmville  verfus 
Duchefs  of  Beaufort,  were  not  fo  ftrong,  (^v•^.)  in  thofe 
Wills,  the  Legacies  were  not  given  to  the  Executors 
for  their  Care  and  Pains. 

And  laftly,    that  In   the  Cafe  of  M^y  verfus  Lerv-  (a)  Decreed 
in  (a).  Lord  Chancellor  Parker  had  decreed  in  Favour  '^'^'^'^^■ 
of  the  next  of  Kin,  purely  on  Account  of  the  Lega- 
cy's being  given  to  the  Executors  for  their  Trouble  in 
the  Execution  of  the  Will. 

On  the  other  Side  it  was  fald,  that  the  Evidence  of 
the  Scrivener  who   drew   the   Will   was   very   ftrong, 
proving,    that  the  Teftatrix,    at  the  Time  \Aitn   her 
Will  was  made,  declared  her  Executor,  and  not   her 
Relations,    Ihould   have  the  Surplus ;    that  thefe  pa- 
rol Declarations  had   been  always  admitted   for  Evi- 
dence,  when  they  were  agreeable  to  the  Difpofition 
made  by  the  Law  in   fuch  Cafes,   and  only  rebutted 
and  barred  a  Truft,  which,  as  the  next  of  Kin  pre- 
tended, refulted  for  their  Benefit ;   and  Mr.  Talbot  ob- 
ferved,  that  in  the  Cafe  of  Ball  and  Smith,    the  Legacy 
of  Plate  to  the  Wife   who  was  made  Executrix,   was 
conftrued  not  to  bar  her  of  the  Surplus,  merely  from 
a  Pr^fumption  that  the  Huftand  had  a  greater  Kind- 
nefs  for  his  Wife,  than  to  leave  her  little  more  than 
a  troublefome  Executorftiip  ;    a  fortiori,   where  there 
was   Evidence  of  the   Teftator's  exprefs   Declaration, 
that  his  Executor,  and  not  his  next   of  Kin,   ftiould 
have  the  Surplus,    he  Ihould  be  intitled  thereto ;    that 

the 
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the  Cafe  of  Linlchury  and  Buckley,  as  alfo  that  of  the 
Duchefs  of  Beaufort,  were  Decrees  in  Point,  in  the 
Higheft  Court  of  Jullice,  which  had  been  followed 
by  many  others,  particularly  that  of  Heron  verfus 
Neman,  decreed  laft  Term  by  the  Mailer  of  the  Roll?, 
where,  tho'  a  Legacy  was  given  to  the  Executor,  who 
was  no  Relation,  yet  was  the  Surplus  alfo  decreed  to 
him,  upon  Proof  read  of  the  Teftator's  Intention  that 
it  fliould  be  fo. 

Mr.  Juftice  Poms :  The  Opinion  of  the  Great  Seal 
has  been  various  and  uncertain  in  this  Point ;  but  I  do 
not  like  parol  Evidence  of  the  Intention,  and  here  we 
have  parol  Evidence  on  both  Sides  ;  however,  the  Words 
of  the  Will  feem  to  declare  a  Trull:,  by  giving  the 
5  /.  Legacy  to  the  Executor  for  his  Care  in  fulfilling 
the  Will ;  and  this  goes  beyond  all  parol  Proof;  fo  thac 
my  Thoughts  at  prefent  are,  that  the  next  of  Kin 
are  intitled  to  the  Surplus ;  but  forafmuch  as  this  has 
been  determined  different  Ways,  I  would  take  further 
Time  to  confider  of  it,  and  to  look  into  Precedents. 

On  the  2  July  172?.  Mr.  Juftice  Poms  fat  again  to 
give  his  Opinion ;  he  faid,  this  had  been  vexata  ^iC' 
flio,  Chancellors  having  differed  about  it  from  the 
Houfe  of  Lords,  and  alio  from  one  another ;  he  took 
Notice,  what  various  Turns  the  firif  Cafe,  {vi^.)  that 
of  Fofler  and  Munt  had  met  with ;  how  Lord  Jejferys 
had  decreed  in  it  for  the  next  of  Kin,  after  which  his 
Decree  was  reverfed  by  the  Lords  Commillioners,  and 
their  Decree  reverled  by  the  Hoiile  of  Lords ;  fo  in 
rile  Cafe  of  the  Duchefs  of  {a)  Beaufort^  and  that  of  {h) 
Ijttlebury  verfus  Buckley,  the  Decrees  in  Favour  of  the 
next  of  Kin  were,   on  parol  Proof,  reverfed  above. 

I  But 

{a)  Decreed  by  Lord  Coii'fer^  in  Feb.  1709.  Revcrs'd  by  the  I-ords 
in  the  Dcccmb.  following,  {b)  Decreed  in  the  Mayor's  Court  by  Sir  Peter 
Ki>ig,  Recorder,  in  April  1711.  and  Revers'd  by  the  Lords  in  the  May 
following. 
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But  in  the  principal  Cafe,  he  (aid,  there  were  Words 
in  the  Will  declaring  the  Executor  to  be  but  a  Truftee; 
5/.  being  given  him  for  his  Care  in  fulfilling  the  Will, 
which  would  amount  to  a  Declaration  of  the  7Vuft  ; 
efpecially  confidering  it  is  a  fundamental  Rule  in 
a  Court  of  Equity,  that  an  Executor  is  but  a  Tru- 
ftee,  and  on  his  dying  Intel-late,  fo  much  of  the  Te- 
ftator's  perional  Eil:ate,  as  remains  unadmlnillered, 
muft  go  to  the  Teftatbr's  next  of  Kin,  {vii^.)  to  the 
Admlniftrator  dc  bonis  non,  ilfc.  and  not  to  the  Ad- 
mlniftrator  of  the  Executor ;  that  if  a  Man  marries  an 
Executrix,  and  fhe  dies  Inteftate,  the  Teilator's  perio- 
nal Eftate  muft  go  to  the  Admlniftrator  de  bonis  non, 
and  not  to  the  Huftand ;  that  Mr.  Harcourt  married 
Lady  Ajlry,  who  was  Executrix  to  Sir  Samuel  AJhy, 
and  when  flie  died  Inteftate,  Sir  Samuel's  perfonal 
Eftate  which  remained  unadmlnlftred,  was  determined 
to  go  to  Lady  J/lrys  next  of  Kin,  and  not  to  Mr.  Har- 
court  the  Hufliand ;  that  a  Plaintift'  Executor  pays  no 
Cofts ;  but  this  not  by  any  exprels  Words  of  the  Sta- 
tute (a),  but  only  by  an  equitable  Conftrudion  there-  (a)  23  Hen. 
of,  becaufe  what  he  recovers,  is  not  for  himfelf,  ^'  "P"  '^" 
but  in  Truft  for  his  Teftator  ;  he  did  not  deny,  but 
that  where  there  was  an  exprefs  Legacy  given  to  the 
Executor,  and  no  further  Words,  nothing  given  for 
his  Care  and  Pains,  parol  Evidence  might,  in  fuch 
Cafe,  be  admitted  of  the  Teftator's  Intention  ;  but 
this  was  not  to  be  minded,  where  Words  followed  de- 
claring a  Truft,  as  where  the  Legacy  appeared  to  be 
given  to  him  for  his  Care  in  fulfilling  his  Will ;  that  if 
Aloney  were  to  be  granted  or  deviled  for  the  doing  of  any 
Thing,  this,  in  Equity,  would  create  a  Truft,  and  here 
the  Legacy  was  given  to  the  Executor  for  his  Care,  lii/c. 

That  indeed  here  was  the  Evidence  of  the  Perfon 
who  drew  the  Will,  tending  to  prove  that  the  Surphis 
.     Vol.  II.  T  C  was 
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was  defigned  for  the  Executor,  which  neverthclcrs  was 
contradided  by  Evidence  on  the  other  Side  ;  however, 
lefs  Regard  ought  to  be  had  to  Evidence  of  this  Kind, 
in  Cafes  of  Wills,  than  of  Deeds,  it  being  very  ufual 
for  many,  under  fuch  Circumllances,  to  play  the  Vol' 
pone,  and  to  fpeak  what  they  do  not  really  intend,  to 
get  every  one's  Favour. 

That  in  the  Cafe  of  May  verfus  Lerpin.,  where  there 
was  50  /.  a-piece  given  to  the  two  Exectitors  for  their 
lYouble,  (in  which  Cafe  there  was  alfo  fome  parol 
Proof  of  the  I'eftator's  Intention  in  Favour  of  the 
Executors,  but  not  clear,)  Lord  Parker  decreed  a  Di- 
llribution,  which  was  an  Authority  in  Point,  and  be- 
ing the  lateil,  was  the  greateft  Authority,  becaufe  it 
mull:  be  fuppofed  to  have  been  adjudged  after  Confi- 
deration  had  of  all  the  former  Decrees ;  beiides,  that 
the  Defendant,  in  the  principal  Caie,  was  made  Exe- 
cutor in  the  fame  Clauie  which  gave  him  the  Legacy, 
whereby  it  fhould  feem,  that  the  Legacy  was  annexed 
to  the  Executorfhip,  as  all  the  Reward  intended  for  it. 

Referve  Coils  till  after  the  Account  taken,  but  de- 
cree a  Diftribution  amongft  the  next  of  Kin. 


^"^^  3S.  Hall  verfus  HocUcfdon. 

At  the  Rolls. 

Bill  to  per-       I    HIS  Bill  was  brought  by  a  Devifee  of  Land,   to 
Simon'  perpetuate  the  Teftimony  of  a  Will,    and  to  e- 

of  aWiii,  if  Ibbliili  the  Will;  and  upon  opening  thereof,  the  Ma- 
Jea$,  n,  ^^^r  of  the  Rolls  dlfmiired  the  Bill  with  Cofts ;  decla- 
beciifmiiiLd  ring  that  this  Caufe  beinii  only  for  peri:>etuatinii  the 
leltimonv,    ought   not  to    have    been   let  down  tor 


hearing. 


And 
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And  upon  Mr.  Mead's  praying,  on  Behalf  of  the 
Plaintiff,  that  the  Diimiflion  might  be  without  Preju- 
dice to  the  Plaintiff's   making  ufe  of  the  Depofitions, 

His  Honour  replied,  there  was  no  need  of  this,  be- 
caufe  the  Plaintiff"  would  at  Law  have  the  Benefit  ot 
thcfe  Depofitions,  tho'  the  Bill  were  difmiffed. 


Batten  verfus  Earnley. 


Cafe  39. 
At  the  Rolls. 

ONE  gave  feveral  Legacies  by  Will,  and  {inter  alia)  gives  an  An- 
an  Annuity  of  ao /.  per  Annum  to  J.  S.  for  his  "jf  JJ^^^f 
Life,  all  which  were  devifed  out  of  the  Teffaror's  per-  Eftate;  ifthe 
fonal  Eibte,  and  J.N.  was  made  Executor  of  this  Will.  ^SveS'' 

himfelfj  the  Court  will  order  Part  of  the  perfonal  Eftate  to  be  fet  aflde  to  fecure  this  Annuity. 

It  happened  that  J.  N.  the  Executor  had  faid  fome 
rafh  Words,  as  "  that  he  would  go  to  Gaol,  and  leave 
"  the  Legatees  unpaid;"  and  tho'  the  Annuity  was  by 
the  Will  made  payable  quarterly,  yet  it  was  three 
Years  in  Arrear. 

Infifted,  ift,  for  the  Annuitant,  That  thefe  Arrears 
fhould  carry  Intereft. 

Sed  Cur  com' :  This  is  only  done,  where  there 
are  great  Arrears  ;  but  it  is  not  ufual  to  compute  In- 
ter ell  for  fo  fmall  a  Sum. 

idly,  It  was  prayed,  that  the  Executor  ftiould  give 
Security  for  the  Payment  of  the  Annuity. 

To  which  it  was  anfwered,  that  the  Teflator  not 
ordering  any  Security,  but  wholly  trufting  to  the 
Executor,  the  Legatee  of  the  Annuity  muif  do  fo  too. 

Sed 
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Sed  per  Cur:  Since  the  Executor  has  by  his  Anfwer 
fubmitted  it  to  the  Court,  whether  he  fhould  give  any 
Security,  and  appears  to  have  exprefled  himfelf  in 
Words  threatning  to  defeat  the  Annuity,  let  the  Mailer 
lee  a  fufficient  Part  of  the  perfonal  Eftate  fet  apart  and 
alligned  to  a  Truilee,  in  Truft  to  fecure  the  Annuity. 

Cafe  40.  Crockat  verfus  Crockat, 

At  the  Rolls. 

VidezVein.  |  'HE  Tcftator  gave  to  the  Plaintiff  his  Sifter  Su- 
681.  Orm  i  f^^^^  Crockat  the  Sum  of  ^50/.  which  was  then 
&  poft/ira'  in  Mr.  EUiss  Hands,  and  made  the  laid  Mr.  Eliis  Exe- 
verfus  Fiem-  ■     r^^^^^  ^^^  jj^^  £^j J  Teftator's  Brotlier,  and  died 

One  placed   foou  after   the  making  of  the  Will. 

500  /.  in  a 

Goldfmith's  Hands  on  his  Note,  and  afterwards  orders  Part  out  again,  and  then  devifes  the 
500/.  in  the  Goldfmith's  Hands  to  J.  S.  this  good  for  tlie  wliole  500/.  Secus  if  the  Teftator 
had,  after  the  making  the  Will,  drawn  out  Part  of  this  Money,  for  this  had  been  an  Ademp- 
tion pro  tanto. 

It  feems  the  Teftator,  before  making  of  the  WiJI, 
had  left  in  Mr.  Ellis  s  Hands  550/.  for  which 
Mr.  Ellis  had  given  a  Note  to  the  Teftator,  payable 
to  him  or  Order,  and  the  Teftator  had,  before  the 
Making  the  Will,  drawn  fome  Bills  on  EUis^  ordering 
him  to  pay  feveral  fmall  Sums  of  Money,  which,  in 
all,  had  reduced  the  550  /.   to  43c  /. 

But  the  Teftator  had  left  in  Mr.  Ellis's  Hands 
an  Exchequer  Order,  for  the  Payment  of  3^/.  per 
Annum  to  the  Teftator  for  thirty  two  Years,  and  left 
Aflets  for  the  Payment  of  all  his  Legacies,  including 
the  whole  Legacy  of  550/.  to  his  Sifter  Sufanna. 

Inlifted,  the  Plaintiff'  Sufanna  Crockat  fhall  have  no 
more  than  430  /.  of  her  Legacy  of  550  /.  there  bein'^ 
no  more  than  430  /.  left  in  Mr.  Ha's  Hands. 

I  Mafler 
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Mafler  of  the  Rolls  cont\    She  fhall  have  the  whole 

550  /.  Legacy. 

• 

Where  a  Tellator  by  his  Will  gives  a   Legacy  of 

500  /.  which  is  in  the  Hands  of  J.  S.  and  after  the 
making  of  the  Will  calls  it  in,  or  orders  J.  S.  to  pay 
to  himfelf  or  others,  Part  of  the  Money ;  which  is  ac- 
cordingly done  ;  this  is  an  Ademption  of  fuch  Part  of 
the  Legacy ;  and  the  Diverfity  is,  where  the  Party  who 
had  the  Money  pays  it  in  of  his  own  Choice,  and  un- 
called for,  and  where  the  Teftator  himfelf  {a)  calls  for 
it  in ;  for  it  muft  be  the  Teftator's  own  Aft,  and  not  the 
A£1  of  a  third  Perfon,  which  is  to  revoke  his  Will. 

But  in  the  principal  Cafe,  thefe  Payments  out  of 
the  5-50  /.  in  the  Hands  of  Mr.  Ellis  having  been  all  or- 
dered by  the  Teftator  before  the  making  of  his  Will,  this 
cannot  be  faid  to  be  an  Ademption  of  the  Legacy,  but 
is  an  exprefs  Indication  of  the  Teilator's  Intention,  that 
as  the  Note  for  the  full  Sum  of  5  50  /.  was  ftill  land- 
ing out,  notwithftanding  he  had  ordered  the  Payment 
in  of  Part  of  the  Note,  yet  he  renounced  all  thofe 
Payments,  and  willed  that  the  whole  550/.  fhould  be 
the  Legacy  which  he  gave  to  his  Sifter  Sujanna. 

But  I  take  it,  that  the  5  50  /.  Legacy  fhall  not  be 
made  good  out  of  the  Exchequer  Order  for  the  thir- 
ty-two Years  Annuity,  the  Legacy  given  being  a  Le- 
gacy of  550/.  in  Money. 

Let  the  Plaintiff  have  the  whole  550/.  Note,  and 
Intereft  from  the  Time  of  filing  the  Bill. 

Vol.  II.  U  u  Trenchard 

(a)  But  the  Diverfity  between  a  voluntary  and  compulfory  Payment, 
feems  not  to  have  been  approved  of  by  Lord  Macclesfield,  fince  the  latter 
might  be  with  an  Intent  to  fecure  the  Legacy  in  all  Events.  See  the 
Cafe  of  Earl  of  Thowo/id  verius  Earl  of  Suffolk,  ante  Vol.  I.  561.  See 
alfo  the  Cafe  of  Ford  verfus  Fleming,  decreed  by  Lord  Chancellor  King, 
Trin.  1728.  Abr.  of  Eq.  302.  &  poft. 
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A  Gold- 

fm 

ou 


Cafe  41.     Trenchard  and  Ippjley  verfus  Wanley. 

iS'tith-  T^^^   Plaintiff  Mrs.  Jppftey,   the  Sifter  of  tlie  other 
t  any  Or-    -»-      Plaintiff  Trenchavd^  had  Money  in  the  Hands  of 

iTproprie-  ^^6  Defendant   Wanley  the  Goldfmith,   for  which  ftie 

tors,  fub-     had  the  faid  Wanle/s  Note. 

fcribed  Lot- 
tery Orders  into  the  South-Sea,  indemnified  by  the  Aft  of  Parliament. 

1'he  Plaintiff  Trenchard,  by  his  Letter  to  the  Defen- 
dant Wanley,  ordered  him  to  inveft  the  Money  in  Lot- 
tery Orders,  but  did  not  direft  hi  whofe  Name  thofe 
Lottery  Orders  fhould  be  taken. 

Accordingly  the  Defendant  Wanley  did  inveft  the 
Money  in  Lottery  Orders,  and  took  them  in  his  own 
Name  ;  afterwards  Wanley  fublcribed  the  Orders  into 
the  South-Sea,  with  other  Orders  of  his  own,  and  of 
his  Cuftomers,  amounting  to  a  confiderable  Sum,  of 
the  fame  Specie,  but  did  not  give  Notice  that  he  had 
made  this  Subfcription,  until  two  Months  afterwards. 

Upon  this  the  Plaintiffs  brought  their  Bill  for  Relief, 
(vi^.)  in  order  to  compel  the  Defendant  to  procure  for 
them  Lottery  Orders,  to  the  Amount  of  thofe  which 
the  Defendant,  without  their  Confent,  had  fubfciribed 
into  the  South-Sea. 

And  for  the  Plaintiffs  it  w^as  infifted,  that  the  De- 
fendant had  made  himfelf  a  Truftee  for  them  w^lth- 
out  any  Authority  from  them :  And  after  he  had 
thus  made  himfelf  their  Truftee  without  their  Con- 
fent, he  then  fubfcrlbed  their  Orders  into  the  South- 
Sea,  and  by  concealing  fo  long  from  them  what  he 
had  done,  he  thereby  ihewed  his  Intention,  that  if 
4  the 
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the  Sabfcrlptlon  had  been  profitable,  then  the  Or- 
ders fubfcribed  were  to  hav-e  been  his;  if  unprofit- 
able, then  they  were  to  be  placed  to  the  Plaintiffs 
Account. 

Mafier  of  the  Rolls:  The  Rule  of  Law  as  to  Fraud 
is  alio  a  good  Rule  in  Equity,  (vi^.)  that  Fraud  is 
ne\^er  to  be  prefumed ;  but  it  is  true,  that  may  be  a 
Fraud  in  Equity,  which  is  not  fo  at  Law. 

I'he  Confufioti  and  Hurry  that  Goldfmiths  and  o- 
ther  People  were  then  in,  may  account  for  the  De- 
fendant the  Goldfmith's  not  giving  Notice  fooner  of 
his  having  fubfcribed  thofe  Orders  into  the  South-Sea ; 
and  it  may  with  the  fame  Force  be  retorted  againft 
the  Plaintiffs,  as  the  Reafon,  why  they  did  not  come 
fooner  to  the  Defendant  to  demand  the  Orders,  or  for- 
bid the  fubfcribing  them  into  the  South-Sea ,  tho'  I  think 
that  by  the  Words  of  the  AS:  of  (a)  Parliament  im-  (a)  6  Geo.  i, 
powering  all  Truitees,  Guardians,  Executors  and  Ad-"^''^'  ^^'^° 
miniftrators,  to  fubfcribe  Lottery  Orders  into  the  South- 
Sea,  tho'  the  Cejiid  que  Trufl  had  in  this  Cafe  expreily 
forbid  the  Trnftee  to  fubfcribe,  yet  by  Virtue  of  the 
exprefs  Authority  given  to  Truftees,  ^c.  to  fubfcribe, 
(in  which  Authority  given  by  Parliament  the  Confent 
of  every  Proprietor  and  Ceflui  que  Trufl  is  included,  not- 
withftanding  fuch  Prohibition  as  aforefaid,)  the  Sub- 
fcription  would  be  good,  and  the  Truftees  juftified; 
and  it  would  be  a  very  unjull  Thing  in  the  Parliament, 
if  it  were  to  be  conftrued,  that  the  KQ:  had  made  the 
Subfcription  good,  and  yet  left  the  Truftee  liable  to  be 
filed,  and  to  be  anfwerable  for  the  fame  to  the  Ceflui 
que  Trufl. 

But  the  principal  Cafe  does  not  go  fo  far,  here  be- 
ing no  Prohibition  from  the  Ceflui  que  Trufl. 

The 
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The  Occafion  of  the  Defendant  the  Goldfnilth's  buy- 
ing the  Orders  in  his  own  Name  might  be,  becaufe 
he  was  always  in  the  Way  to  accept  them,  and  there 
was  no  Direftion  from  the  Plaintifts  to  buy  the  Orders 
in  any  other  Name ;  and  by  the  fame  Reafon,  that  the 
Plaintiffs  trufted  the  Defendant  with  the  Money,  they 
might  likewife  intruft  him  with  the  Taking  of  the  Or- 
ders in  his  own  Name. 

Then  from  the  Time  of  the  Defendant  the  Gold- 
Imith's  taking  the  Orders  in  his  own  Name,  he  be- 
came a  Truftee,  and  being  a  I'ruftee,  the  A£1  of 
Parliament  alone,  without  any  Authority  from  the 
Party,  impowered  him  to  make  this  Subfcription. 
And  the  Cafe  is  the  ftronger,  in  that  the  Defendant 
fubfcribed  other  Orders  of  his  own,  as  well  as  thofe 
that  belonged  to  the  Plaintiffs;  and  it  would  be  enough 
for  the  Defendant  who  dealt  for  the  Plaintiffs  as  for 
himfelf,  and  a£l:ed  for  him  as  he  did  for  himfelf,  to 
bear  his  own  Lofs,  without  having  the  additional  Lofs 
of  the  Plaintiffs  alfo  put  upon  him. 

It  is  to  be  taken,  as  the  general  Senfe  of  the  Na- 
tion took  it  at  the  Time  when  the  Subfcriptlons  were 
made,  (w'^J  that  this  was  a  beneficial  Thing,  as  is 
evident  from  thofe  Lottery  Orders,  that  were  fub- 
fcribed, felling  for  more  than  Lottery  Orders  unfub- 
fcribed.  So  that  nothing  but  Fraud  in  this  Cafe  of 
fubfcribing  Lottery  Orders,  ^c.  can  make  the  Truftee 
anfwerable  to  his  Cefltii  que  Trufi. 

Befides,  the  fubfequent  Statute  of  7  Geo.  i .  cap.  i . 
fe5l.  3.  very. much  ftrengthens  the  Cafe,  "  By  giving 
"  the  Proprietor  of  the  Stock  ^3/.  6j-.  %  d.  per  Cent\ 
"  in  Satisfadion,  and  full  Discharge  of  the  Monies 
"  paid  on  any  of  the  Subfcrlptions,    notwithftandlng 


1  "  any 
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"  any  Mifnofmer,  or  Error,  fuppofed  Defe£l,  Error  or 
*'  Alifnoimer,  or  notwithftanding  any  Mifnofmer,  Mif- 
"  fpelling,  or  Omiflion  of  Entry  of  any  Subfcription, 
"  and  notwithftanding  any  Doubt  or  Qtieftion  touch- 
"  ing  or  concerning  the  Validity  of  the  Subfcription 
"  of  the  redeemable  Debts  and  Annuities  in  any  wife". 

Which  Words  were  intended  to  bind  down  the  Pro- 
prietors of  any  redeemable  Subfcription,  and  to  give 
them  a  Recompence  for  their  being  bound  down  ;  and 
as  it  bound  down  the  Truftees,  fo  likewife  did  it  con- 
clude the  Ce^ui  que  Trufl. 

And  this  K&.  of  Parliament  intended  to  quiet  all 
Matters. 

Alfo  his  Honour  laid  great  Strefs  upon  a  Decree 
which  he  himfelf  had  made  about  a  Year  iince,  when  he 
fat  at  Weftminfler  for  the  Lt^d  ChanceJIor,  in  the  Caufe 
of  Bhick  verfus  Nichols,  and  x^hich  he  faid  was  not  fo 
ffrong  for  the  Defendant  as  the  principal  Cafe ;  for 
there  Lottery  Tickets  payable  to  the  Bearer,  and  which 
were  left  with  the  Banker  or  Goldfmith  only  for  fafe 
Cuftody,  were  fubfcribed  by  him  into  the  South-Sea; 
upon  which  the  Proprietor,  who  left  them  with  him, 
brought  a  Bill  againfl  the  faid  Goldfmith  ;  and  his 
Honour  difmifTed  the  Bill  :  For  that  it  was  a  hard 
Cafe,  that  the  Goldfmith  who  was  but  a  Truftee 
fhould  fuffer  for  doing  what  was  then  thought  to  be 
for  the  beft  ;  and  if  the  Plaintiff  was  wronged,  he 
was  at  Liberty  to  take  his  Remedy  at  Law. 

Which  Decree  the  Court  had  the  greater  Regard  to, 
forafmuch  as  the  Parties  acquiefced  under  it,  and 
brought  no  Appeal. 

But    the   principal   Cafe  the   Mafter   of  the   Rolls 

thought  much  ftronger,  and  therefore  difmilTed  the  Bill 

Vol.  IL  X  X  with 
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wlrh  Cofts,  (-u/^.)  that  with  Refpecl  to  the  Defendant, 
both  the  Plaintiffs  ihould  be  liable,  and  therefore  the 
DifmilTion  Ihould  be  general,  as  to  both  of  them  ;  but 
that  If  the  Plaintiff  Trenchard  thought  it  worth  his  while 
to  apply,  the  Court  would,  on  Petition,  order  that  the 
other  Plaintiff  the  Ceflui  que  Truft  fhould  pay  all  the 
Cofts.  ^ 

zwMac-  De-Cojla  verfus  Scandret. 

clesfield. 

AMerchant,  /"^NE  having  a  doubtful  Account  of  his  Ship  that 
douE  ^"^^  ^^'''^^  ^^  ^^^'  i'^i^)  l^l^at  a  Ship  defcribed  like  his, 
Acc-untof  was  taken,  infured  her,  without  giving  any  Informa- 
fuJcS'shr  ^^""  ^^  ^^^  Infurers  of  what  he  had  heard,  either  as 
without  ac-  to  the  Hazard,  or  Circumftances  which  might  induce 
^eLi'fufers  ^^'''"  ^^  believe  that  his  Ship  was  in  great  Danger,  if 
what  Dan-   not  aduallv  loft. 

ger  the  Sliip  ■' 

was  in;   tli.s  held  to  be  a  fraudulent  Infurance  ;  and  the  Court  relieved  againfl  the  Policy. 

The  Infurers  bring  i  Bill  for  an  injun£lion,  and  to 
be  relieved  againft  the  Infurance  as  fraudulent. 

Lord  Chancellor :  The  Infured  has  not  dealt  fairly 
with  the  Infurers  in  this  Cafe  ;  he  ought  to  have  dif- 
clofed  to  them  what  Intelligence  he  had  of  the  Ship's 
being  in  Danger,  and  which  might  induce  him,  at " 
leaft,  to  fear  that  it  was  loit,  tho'  he  had  no  certain 
Account  of  it ;  for  if  this  had  been  difcovered,  it  is 
impoOible  to  think,  that  the  Infurers  would  have  in- 
lured  the  Ship  at  fo  fmall  a  Pr.cmium  as  they  have  done, 
but  either  would  not  have  infured  at  all,  or  would 
have  infifted  on  a  larger  Premium,  fo  that  the  Conceal- 
ing of  this  Intelligence  is  a  Fraud. 

2  \Vherefore 


*  The  fame  Point  was  determined  by  Lord  Mciccksfteld  in  the  follow- 
ing Term,    in  the  Cafe  of  JFeavcr  verfus  Foivler. 
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wherefore  decree  the  Policy  to  be  delivered  up  with 
Cofts,  but  the  Pi\emmm  to  be  paid  back,  and  allowed 
out  of  the  Cofts. 


Edwards    (and    Lad)i    Elizabeth    his  ^^^^  +5- 
IVife^  verfus  Coimtefs   Dowager   of 
Warvciek.  Lord  Mac 

cles  field. 

fDrvard  late  Earl  of  Warwick  and  Holland,  bein^  fei-  Money  co- 

■^ri-r-.  rt-«#  r  r  .         ^  venanted  to 

led  m  Fee   or    the  Manor  or  Kenfington,  intermar-  be  laid  out 
ried  with  the  Defendant  Charlotte  Daughter  of  Sir  Tho-  UanXltend 
mas  Middleton-,  who  had  a  Portion  of  1 6.0C0  I.  6000  I.  as  Lr.nd. 
\vhereof  was  paid  to  the  faid  Earl,  and  10,000/,   Re-  ij^ntScd  m 
fidue  thereof,    to  be  laid  out  in  a  Purchafe  of  Lands  '•'■^  f'ce  of 
in  Fee,  to  be  fetded  as  in  the  Settlement,  and  hereaf-  when  " 


pur- 


ter  is  mentioned  ;  and  the  Manor  of  Kenfwgton  was  ^}:f^^'  "^^y 
fettled  on  the  faid  Earl  for  Life,  Remainder  to  the  hy  a  Wiij, 
firft  and  every  other  Son  of  that  Marriage,  in  Tail  tc^'efL^^^' 
Male,  Remainder  to  himfelf  in  Fee.  three  w;t- 

nefies. 
A!fo  a  pa-ol  DirctSion  for  the  Payment  of  it,  feems  to  be  good.  So  if  the  Money  is  or- 
dered cr  d?viL-d  to  be  laid  out  in  Lands,  and  fettled  to  the  Ufe  of  y/.  in  Tail,  Remainder  tr> 
himfelf  in  Fee,  Equity  wUl  order  the  Money  toy/.  Secus  if  the  Remainder  thereof  be  limited 
to  a  thir  i  Pcrfon.  Ah'b  tlio'  by  a  voluntary  Contradt  Money  is  agreed  to  be  laid  out  in 
I^ands,  ti  c  Court  will  execute  fuch  Agreement  in  Favour  of  the  Heir. 

As  to  the  T  0,000/.  it  was  agreed  by  all  the  Parties, 
that  the  fame  (hould  be  laid  out  in  Land,  and  fettled 
in  like  Manner  as  the  Manor  of  Kenjington  had  been 
fettled,  and  in  the  mean  Time,  until  fuch  Purchafe 
could  be  found,  the  i  o.,ooo  /.  was  to  be  placed  out 
upon  Securities,  and  the  Interell  arifing  therefrom,  to 
go  and  be  paid  to  fuch  Perfons  as  Ihould  be  intilled  to 
the  Rents  and  Profits  oi  the  Manpr  of  Kenjington, 


This 
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This  Edivard  Lord  Warwick  died,  leaving  Ifllie  hv 
the  Counteis  Charlotte,  one  Son,  (vi^.)  Edivard-Hemy, 
the  laft  Lord  IVanvick,  who  being  thus  Intltled  to  the 
Manor  of  Kenfington  in  Tail,  Remainder  to  himfelf  in 
Fee,  levied  a  Fine  of  the  friid  Manor  to  the  Ufe  of 
himfelf  in  Fee,  and  foon  aiterwards  died  without  If- 
fue,  and  inteftate;  upon  whofe  Death  the  Manor  of 
Kenfington  defcended  to  the  Plaintiff  Lady  Elizabeth 
Edwards,  Wife  of  the  Plaintiff  Mr.  Edrvards,  who,  as 
fhe  was  become  in  titled  to  the  Manor  of  Kenfington 
in  Poffellion  in  Fee,  now^  brought  her  Bill  to  have  the 
Mortgage,  upon  which  the  io,ooc/.  had  been  placed 
out,  aOigned  to  her. 

This  was  oppofed  by  the  Defendant  the  Countefs 
Dowager  oflVanvick,  who  infifted,  that  flie  w^as  intitlcd  to 
the  fame,  as  Adminiifratrix  of  the  lail:  Earl  her  Son,  and 
that  this  1 0,000 /.  being  as  yet  in  itfelf  Money,  ought, 
by  the  Statute  of  Diftribution,  to  be  divided  betwixt 
herfeif,  as  the  ?vIother  of  the  Inteftate,  and  his  half 
Siifer  Mrs.  Charlotte  Addijon ;  and  for  this  Purpofe  it 
was  argued,  !_/?,  That  all  the  Ends  and  Views  of  the 
Settlement,  (w^.)  the  Provilion  for  the  Iffue  of  that 
Marriage,  being  determined  by  there  being  no  Iffue 
left  of  the  Marriage,  and  in  Regard  this  was  in  Fa6l 
Money,  a  Court  of  Equity,  whofe  Alliftance  was  ne- 
ceffary  to  realize  it,  w^ould  not,  now  the  Kufband 
was  dead  wn'thout  Iffue,  turn  this  Money  into  Land, 
in  Favour  of  an  Heir,  who  was  not  within  the  View 
of  the  Settlement. 

idly.  That  this  Money  thus  agreed  to  be  laid  out, 
was  not,  in  all  Refpc6]:s,  to  be  taken  as  Land  ;  for  it 
might  be  devlfed  as  Money,  by  a  Will  not  attefted  by 
three  Witnefies  ;  alfo,  if  the  laft  Earl  of  Warwick  had 
granted  or  devifed  it,  by  the  Defcription  of  the  Ten 
I  thoufind 
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thoufand  Pounds  agreed  by  his  Father  to  be  laid  out 
in  Land,  it  would  have  pafTed  by  fuch  Defcription  ; 
it  could  not  be  denied  but  the  lalt  Earl  might,  if  he 
had  pleafed,  have  fo  difpofed  of  it. 

3^/y,  That  as  to  the  Settlement  of  the  Remainder 
of  the  Ken[mgton  Eftate  to  the  right  Heirs  of  Earl  Ed- 
ward  the  Father,  the  fame  was  a  mere  voluntary  Li- 
mitation, as  was  alfo  the  Agreement,  that  the  Money 
fhould  be  laid  out  in  Land,  and  fettled  in  like  Manner; 
and  then  it  was  no  more,  than  if  one,  without  any 
Confideration,  fhould  covenant  to  lay  out  Money  in 
the  Purchafe  of  Lands,  to  the  Ufe  of  hlmfelf  in  Fee ; 
which  being  a  mere  voluntary  Contrail,  Ecjuity  would 
not  compel  the  Execution  thereof. 

4^/;/v,  That  it  was  unreafonable  for  this  Court  to 
interpofe  to  take  the  Money  from  the  Mother  and  the 
half  Sifter,  in  order  to  give  it  to  a  remoter  Relation  ; 
on  the  contrary  the  Mother,  who  had  the  legal  In- 
tereft  of  this  Mortgage,  on  which  the  Money  was  lent, 
ought  to  be  allifted,  at  leaft  not  deprived  of  it,  by  a 
Court  of  Equity. 

'ythly.  That  if  the  laft   Lord    Warxvick  had  applied 
to  the  Court  to  be  paid  the  Money,  he  would  have  ob- 
tained an  Order  for  that  Purpofe.     Nay,  though  he 
had  not  levied  the  Fine,  but  had  continued  Tenant  in 
Tail,  Remainder  to  himfelf  in  Fee,  and  had   defired 
the  Money,  the  Court  would  have  ordered  it  to  him,  as 
had  been   done   in  the  like  Cafes  (a)',    (which  Lord  (^)  See  the 
Chancellor  admitted,)   in  regard  the  laft  Lord  had  both  ^ndmc/"^' 
the  Eftate-tail   and   the  immediate  Remainder  to  him-  Vol.  i. 
lelf  in  Fee  ;   fo  that  a  Fine  without  a  Recovery  would 
have  barred  the  Eftate-tail  and  Remainder,  and  a  Fine 
might  be  levied  at  any  Time,  as  w^ell  in  Vacation,  as 
in  Term. 

Vol.  IL  Y  y  And 
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And  laftly,  It  was  urged,  that  the  laft  Earl  of  WtXY' 
mck  having  levied  a  Fine  of  the  Manor  of  Kenjington, 
to  the  Ufe  of  himfelf  and  his  Heirs,  this  had  extin- 
guifhed  the  Limitations  in  Tail  created  by  the  Settle- 
ment, and  had,  as  it  were,  put  the  Settlement  out  of 
the  Cafe  ;  and  as  the  Settlement,  as  to  the  Manor  of 
Kcnjington  was  out  of  the  Cafe,  fo  the  Trulls  of  the 
1 0,000  /.  which  were  to  attend  the  Settlement  of  the 
Manor  of  Kenfmgton,  were  at  an  End  alfo. 

For  all  which  Reafons  it  was  infilled,  that  the  Plain- 
tiff, tho'  intitled  to  the  Manor  of  Kenjington,  had  not, 
however,  any  Right  to  the  10,000  /.  or  to  compel 
the  laying  out  of  this  Money  in  Land. 

Lord  Chancellor :  If  there  had  been  fo  much  as  a 
parol  Direction  from  the  laft  Lord  IVarmck,  for  the 
Payment  of  this  10,000/.  to  his  Mother  the  Countefs 
Dowager,  I  fhould  have  had  a  Regard  to  it ;  being  of 
Opinion,  that  it  was  in  the  Ele6lion  of  the  laft  Earl 
to  have  made  this  Money,  or  to  have  difpofed  of  it 
as  Money. 

As  to  the  late  Earl's  levying  a  Fine  of  the  Manor 
of  Kenjington,  that  is  immaterial;  for  he  had  as  good 
a  Power  before  the  Tine,  to  difpofe  of  the  faid  Manor, 
or  of  the  1 0,000  /.  in  Money,  againft  all  but  his  Iflue, 
as  he  had  after  the  Fine;  and  Iftue  he  never  had. 

To  fay,  that  this  Fine,  as  it  comprifed  the  Manor 
of  Kenfington,{o  did  it  alfo  the  Trufts  of  this  10,000  /. 
(tho'  it  feems  abfurd  to  talk  of  levying  a  Fine  of  Money) 
will  do  the  Defendant  no  Service;  nay,  if  admitted,  it 
would  make  againft  her ;  becaufe  by  the  Deed  of  Ufes 
the  Uie  of  the  Fine  is  declared  to  be  to  the  Conufor 
I  and 
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and   his  Heirs,    and   confequently   would    intitle  the 
Plaintiff  the  Lady  Betty  Edivards  to  this  Aloney. 

But  when  I  admit  that  the  laft  Lord  JVanvick  had 
an  Eleftion  to  make  this  10,000/.  Money,  il:ill  I  con- 
ceive he  muft  do  fomething  to  determine  fuch  Elec- 
tion, w^hich  he  has  not  done  in  the  preient  Cafe  ;  and 
then,   in  a  Court  of   Equity,    the  Heir  is  ever  pre-  : 

ferred  (a)  to  an  Adminilbator.  (a)  Seethe  i 

Cafe  of  Linden  verTus  Sczvray,    Vol.  I. 

This  appears  by  the  common  Cafe,  that  if  a  Man 
dies  Indebted  by  Bond,  in  which  he  has  bound  himlelf  , 

and  his  Heirs,  and  leaves  real  and  perfonal  Alfets,   of  i 

each  enough  to  pay  the  Bond,  and  the  Obligeej  as  he  ■ 

has  an  Eleftlon  to  come  upon  the  real  AflVts,  does  ac- 
cordingly fue  the  Heir,  and  recovers  the  Debt  agalnll  | 
the  Heir,    yet  the  Heir  Ihall  recover  back  the  Money 
agalnft  the  Executor  out  of  the  perfonal  Eftate. 

As  to  the  Objection,  that  the  Plaintiff  claims  under  (i')  Seethe 
a  voluntary  Limitation,   it  has  been  held,  (b)  that  the  „^lj^[,,(J' 
Confideration  for  the  precedent  Limitations  m  a  Mar-  Stroik,pd\.:t$. 
riage  Settlement,  has  been  applied  even  to  the  fubfequent 
ones  ;   as  where,  in  Confideration  of  a  Marriage,  and 
Portion,   Land  has   been  fettled  on  the  Hufband  for 
Life,  and  then  to  the  Wife  for  Life,  Remainder  to  the 
Children,    with  Remainder  to  a  Brother,    tliefe  Con- 
siderations have  extended  to   the   Brother;    and    the 
Reafon    Is,    becaufe    it  may  be   very  well    intended,  j 

that  the  Hufband,  or  his  Parents,  would  not  have  come  ! 

into  this  Settlement,   unlefs  all  the  Parties  thereto  had  I 

agreed  to  the  Limitation  to  the  Brother* 

But  admitting  that  the  Limitation  of  the  Remainder  | 

in  Fee  was  voluntary,  yet  this  will  not  alter  the  Cafe  ;  j 

becaufe  >  I 
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becaure  I  take  it  to  be  clear,  that  if  I  voluntarily,  and 
without  any  Confideration,  covenant  to  lay  out  Money 
in  a  Purchafe  of  Land,  to  be  fettled  on  me  and  my 
Heirs,  this  Court  will  compel  the  Execution  of  fuch 
Contra£l,  tho'  merely  voluntary ;  for  in  all  Cafes, 
where  it  is  a  meafuring  Call:  betwixt  an  Executor 
and  an  Heir,  the  latter  ihall,  in  Equity,  have  the 
Preference. 

Tho'  all  the  Intereft  due  upon  this  Mortgage  at  the 
Time  of  the  Death  of  the  lart  Earl,  muft  go  to  the 
Countefs  of  Warwick^  as  his  Adminiftratrix. 

And  (as  I  underftood  his  Lordfliip)  tho'  the  laft  Earl 
died  in  a  broken  Part  of  the  Half  Year,  this  Intereft 
fhould  (he  faidj  not  be  taken  as  {a)  Rent,  but  fhould 
be  apportioned,  and  a  Proportion  thereof  go  to  his 
Adminiftratrix. 

But  as  to  all  the  Intereft  due  fince  the  Death  of  the 
late  Earl,  the  fame  was  decreed  to  belong  to  the  Plain- 
tiff the  Lady  Betty  Edwards^  the  Heir. 

And  on  thefe  Terms,  the  Security  for  the  1 0,000  /. 
was  ordered  to  be  alligned  to  the  Plaintift'  the  Lady 
Betty  Edwardsj  and  no  Cofts  on  either  Side. 

Afterv/ards,  on  an  Appeal  brought  by  the  Countefs 
of  Warwick,  this  Decree  was  affirmed  in  the  Houfe  of 
Lords. 

(fz)  Equity  does  not  apportion  Rent  in  Point  of  Time,  any  more  than 
the  Law  ;  vide  ante  Vol.  I.  Jcr.ner  vcrfus  Morgan.  See  aho  where  the 
Court  apportioned  Maintenance-Money,  in  the  Cafe  of  Hey  verfus  Pal- 
mer., poIl.-<,.'  , 


lB.arl 
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Earl  of  Suffolk  verfus  Howard.        '^'^'\^- 

^  ckificld. 

THE  lare  Earl  of  Suffolk  and  Bindon,  having  no  If-  ^  Peer  dic- 
r  II*  n        1  /     •     \      I  inherited  by 

liie,    but  having  two  Brothers,    [vi^,)  the   pre-  his  Anceftor 

fent  Earl,  and  the  Defendant  Charles  Honwd  who  had  '^  '"i.'''^'^  ^* 

1  •    •  1  •  i->        1  1  r         "-"^  I'avour 

a  Son,    and   conceiving  his   next  Brother  the  preient  oftheCourt, 
Earl   to  be  extravagant,    the  late  P'arl  cut  off  the  En-  ^"^l^'^^'ii 

O         '  Ml     r  and  Anlwer, 

tail    by   a   Recovery,    and    by  Deed  and  Will  fettled  to  have  the 
the    Eftate    on    his    Brother    the    Defendant     Charles  l^^^^J 
Howard,  for   Life,  with    Remainder  to  his  firft    Son  brought  be- 
(then  in  Being)  for  Life,  with  Remainder  to  Truftees  ^e?,  in  Or- 
to  preferve  the  contingent  Remainders,  Remainder  to  '^^^  ^°  ^^^  ■ 
the  firtt,  iljc.  Son  of  that  firll;  Son  in  Tail  xMale,  charg-  Thii'^'^^"^ 


una;  can 


ing  the  Eftate  only  with   ico/.  per  Annum  Annuity  to '^^j  ^'^'^^'y'^''" 
his  next  Brother  the  prefent  Earl,  and  died  without  IfTue.  Advantage. 

The  prefent  Earl  brought  a  Bill  to  difcover  the 
Defendant's  Title,  fetting  forth  the  old  Entail,  under 
w^hich  he  was  Heir  Male;  and  praying  that  the  Wri- 
tings might  be  produced,  and  that  the  Arrears  of  the 
Annuity  might  be  paid  him. 

The  Defendant  lliewed  by  Anfwer,  that  the  late 
Earl  had  by  Deed  Inrolled  made  a  Tenant  to  the  Pr^- 
c'lpCy  and  had  fuffered  a  Recovery  to  the  life  of  him- 
felf  in  Fee^  and  afterwards  made  a  Settlement  as 
above  ;  that  as  to  the  pretended  Arrears  of  the  Annui- 
ty, he  had  paid  the  Plaintiff  the  prefent  Earl,  more 
than  thofe  Arrears  came  to,  by  about  i  2  /.  and  tho' 
he  had  taken  no  Receipt  for  them,  he  Intended  thofe 
Pa}ments  in  Part  of   the  Annuity.   "*^ 

And  on  a  Motion  to  be  paid  the  Arrears  of  the 
Annuity,  and  to  have  all  the  Writings  produced  be- 
fore the  Mailer, 

Vol.  II.  Z  z  Lord 
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Lord  Chancellor:  This  Is  a  hard  Cafe  ;  Equity  even  for 
younger  Children,  fupplies  the  Want  of  a  Surrender  of  a 
Copyhold,  and  puts  them  on  a  Level  with  Creditors,  ta- 
king it  to  be  a  Debt  by  Nature  from  a  Father  to  provide 
for  all  his  Children,  as  well  the  youngeft  as  the  eldeft. 

But  Is  it  not  a  ftronger  Cafe,    where  the  King  has 
beftowed  an  Honour  on  a  Family,   whereby  the  Heir 
of  the  Honour  Is  Conjiliarius  natus,  and  fits  as  a  judge 
In    the   highefl:  Court,    the   Houfe   of   Lords  ?   Sure- 
ly  it   is  incumbent   on  the   Anceftor    to   leave  fome 
Provifion   for  the  Maintenance  of  the  Honour,  and 
Ingratitude    jooks  like  Want  of  Gratitude  to    the  Crown,  (from 
Crown  for  whence  this   Honour   did   arife, )    to   leave  It  naked, 
a  Peer  to      efpcclally  where  the  Anceftor  had  a  great  Eilate   in 
thl'Eftauf^  his  Power,    and  has  given  it  from  the  Earldom,    lea- 
from  the      yjj^„  {"^^j-j  ^  Trlflc  as  ouly  100  /.  a  Year  to  the  pre- 

Honour.  r  i 

fent  Earl. 


in 


Therefore  more  ought  to  be  done  In  this  Ca^t  for 
the  Plaintiff  than  in  a  common  Cafe ;  here  is  no 
Purchafer,  and  there  feems  no  Neceflity  to  bring  the 
Caufe  to  a  Hearing ;  for  that  would  be  only  putting 
both  Sides  to  great  Charges,  which  would  be  Itill  harder 
on  the  Earl,  as  he  Is  fo  little  able  to  bear  it. 

Let  the  Defendant  bring   before  the  ^  Alafter   afl 

Deeds  and  Writings,  and  let  the  Plaintiff  the  prefent 

I  Earl, 

*  In  the  Cafe  of  Sir  Edv-'ard  Btttifov  verfus  Farrington  &  al\  about 
Hill.  1735,  where  die  Plaintiff  claimed  by  Virtue  of  a  Remainder  in 
Tail  exped:ant  on  an  Eftate-Tail,  and  was  Fleir  IVIale  of  the  Family, 
and  the  Defendants  were  Sifters,  and  the  Heirs  General  of  the  Tenant 
in  Tail,  and  by  their  ^nfwcr  (hewed  that  their  Brother,  the  Tenant  in 
Tail,  had  fuffered  a  Recovery,  and  declared  the  Ufc  to  himfelf  in  Fee, 
referring  to  the  Deed  in  their  Ciiftody  •,  Lord  Talbot.,  before  the  Hear- 
ing, ordered  the  Defendants  to  leave  with  their  Clerk  in  Court  the 
Deeds  making  the  Tenant  to  the  Precipe,  and  declaring  the  IJfes  of  the 
Recovery. 
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Earl,  either  by  hlmfelf  or  Agents,  have  the  Infpeilion 
of  them,  that  If  any  Thing  has  flipped  the  Convey- 
ance, or  if  the  Entail  be  not  well  docked,  he  may 
have  the  Benefit  thereof. 

And  the  Anfwer  not  being  pofitive,  as  to  the  Pay- 
ment of  the  Arrears  of  the  Annuity,  or  that  the 
Payments  which  were  made  to  the  Plaintiff,  were  in 
Part  of  the  Annuity,  (it  being  only  faid  that  the 
Defendant  intended  them  fo,  which  Intention  none 
could  know,  fince  he  did  not  then  declare  it,)  and 
becaufe  the  Defendant  has  not  taken  or  infilled 
upon  any  Receipts  from  the  prefent  Earl,  and  the 
late  Earl  has  been  dead  two  Years,  let  the  Defen- 
dant pay  the  Plaintiff  20G  /.  being  two  Years  Ar- 
rears of  the  Annuity,  fubje£l  to  the  Order  of  the 
Court. 


Ravenhill  verfus  Dan  fey.  o^k^r;. 

■^    -^  Lord  Ma* 

clevfield. 

1  TPON  the  Marriage  of  WiUUm  Danfey  with  the  a  reverfio- 
^^    Daughter  of  Sir  Francis  RuffeL  there  was  a  Term  "=^.7,^"""^ 

ruilcd  for  ic* 

of  500  Years  limited  to  Truftees,    to   ralfe  Portions  curing 
for  Daughters,    in  cafe  of  no  Iffue  Male  by  the  Mar-  ^^'"^''-  , 

O  '  J  nance  and 

riage.  Portions  for 

Daughters, 
fhall,  in  Cafes  of  NecefTity,  be  mortgaged  to  pay  either,  and  when  fallen  into  Pofllflion  {hall 
pay  all  the  Arrears  of  Maintenance  incurred   before  it  came  into  Pofieflion. 

The  Truft  of  the  Term  was  to  ralfe  two  thoiifand 
Pounds  a-piece  for  the  Daughters  of  the  Marriage, 
payable  at  their  Ages  of  eighteen,  with  Maintenance- 
Money  at  the  Rate  of  40  /.  pr  Annum  to  each  Daugh- 
ter from  the  Deaths  of  their  Father  and  of  Sir  Fran' 
CIS  Ruifell  their  Grandfather  by  the  Mother's  Side,  un- 
til their  Portions  ihould  become  payable. 

The 
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The  Husband  Wiliiam  Danfey  died,  leaving  two 
Daughters,  one  eight  and  the  other  nine  Years  old ; 
the  Term  did  not  commence  in  Poflellion  until  the 
Death  of  the  Father-ln-Law  of  this  William  Danfey, 
which  happened  fometlme  afterwards. 

The  Truft  of  the  Term  was  to  raife  the  Portions  by- 
Sale,  Mortgage,  or  Profits ;  but  the  Truft  to  raife  the 
Maintenance  was  by  Rents  and  Profits,  fo  that  there 
was  a  Difference  in  the  Deed,  between  the  Manner  of 
railing  the  Portions,  and  that  of  raifmg  the  Mainte- 
nance. 

Whereupon  it  was  objefted,  that  the  Maintenance; 
fhould  not  begin  until  the  ■joo  Years  Term  com- 
menced in  Pofteflion,  at  which  Time  only  the  fanie 
could  be  ralfed  by  Rents  and  annual  Profits. 

(a)  Vide  Lord  chancellor :  It  is  (a)  againft  my  Opinion  to  raife 

/.ff/WverfuT  a  Portion  or  Maintenance  by  felling  a  reverfionary 
LordCheyne.  jerm,  and  this  under  Colour  of  the  Word  [Profits]  ; 
but  it  has  been  ruled  before  my  Time,  that  Pro- 
fits fhall  extend  to  any  Advantage  which  IKall  be 
made  of  the  Land  by  Sale  or  Mortgage,  as  well  as 
Rents  ;  efpecially  in  Cafes  of  NecefTity,  and  when  the 
Daughter  has  had  no  other  Maintenance,  it  has  been 
decreed  to  be  raifed  by  a  Mortgage  of  a  reverfionary 
Intereft  of  a  Term. 

But  the  prefent  Cafe  is  much  ftronger  ;  for  here 
the  Truft-Term  for  raifing  this  Maintenance  and  Por- 
tion is  come  into  PolTeifion,  fo  that,  at  prefent, 
the  Maintenance-Money  may  be  ralfed  out  of  the  an- 
nual Profits ;  it  is  like  a  Rent  granted  out  of  a  Re- 
verfion  to  commence  prefently,  in  which  Cafe,  tho' 
the  Reverfion  does  not  fall  into  Poffellion  until  many 
4  Yeajs 
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Years  after,    yet  when  it  does  fall,  it  lliall  anfwer  all 
the  Arrears. 

So  let  the  Arrears  of  the  Maintenance-Money  from 
the  Time  the  fame  became  payable  by  the  Settlement, 
be  raifed  out  of  this  Term. 

Then  it  was  obje£led,  that  the  Daughters  had  an- 
other Provifion  by  the  Will  of  their  Father,  and  alfo 
by  Defcent  from  him. 

But  Lord  Chancellor  held  this  not  to  be  material,  vide  Vd.  i. 
as  long  as  by  the  Settlement  there  was  no  other  Provl-  ^^  Cafe  of 
fion,  except  this  Maintenance-Money  until  the  Portion  fus  iVWjy. 
fliould  become  payable,  and  any  Matter  fubfequent  to 
the  Settlement  ought  not  in  Juftice  to  vary  the  Con- 
ftru£lion  thereof.  =^ 


I 


Cra'uen  verfus  Wright.  ^^^^  46. 

•^  JLar^  Mac- 

clesfield. 

F  the  Plaintiff  refers  the  Anfwer  for  Scandal  and  Im-  On  an  An- 
pertinence,  and  the  Matter  finds  the  Anfwer  neither  [g'^J^Ld^'J",^ 
fcandalous  nor  Impertinent,   the  Plaintiff  on  excepting  icandaious 
to  the  Mafter's  Report,  muft  in  his  Exceptions  Ihew  °enT^"th'e 
wherein,   in  what   Line  or  Page,    and  how   far,    the  PiaimifFex- 
Anfwer  is   fcandalous  or   impertinent,    in  order  that  RfporVhe 
fuch  Part  of  the  fald  Anfwer  may  be  expunged  by  m^ft  fhew 
the  Mafter,    and  it  is  not  fufficlent  in  the  Exceptions  whereiJ  it  \» 
to  fay  in  general,  that  the  Anfwer  is  fcandalous  and  '"candaious 

■'   .        o  '  or  iniperti- 

impertinent.  nent. 

It  feems-to  be  a  ftronger  Cafe,  where  Exceptions  are 
taken  to  an  Anfwer  for  Infufticlency,  and  the  Mafter 
reports  it  fufficlent,  that  the  Plaintiff'  In  his  Excep- 
tions to  the  Mafter's  Report,  fliould  fliew  wherein  the 
Anfwer  is  Infufticlent. 

Vol.  II.  A  a  a  Alfo 
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Alfo  if  a  Bill  or  Anfwer  be  referred  for  Scandal, 
and  reported  by  the  Mafter  to  be  fcandalous  ;  if  the 
Matter  has  once  expunged  this  Scandal,  the  Party  can- 
not then  except  to  the  Report,  becaiife  when  the  Scan- 
dal is  expunged,  it  cannot  be  made  appear  by  the 
Record  what  that  Scandal  was,  and  it  was  the  Par- 
ty's own  Fault,  that  he  did  not  except  to  the  Report 
iooner. 


ca'"e  47-  Beck/ey  verfus  New/aud. 

Lord  Mac-  ^ 

clesfield. 

Twoar-  I  HE  VXsdnu^  Simon  Beckky^  and  Sir  George  Nen>' 
whateverV.  ^^"^>    married    two  Sifters   who    were    Coufins 

s.  (hall  by  and  prefumptive  Hdrs  of  Mr.  Turgis  a  very  rich 
leave  to  ei-  ^^^1 J  and  BecKky  and  Nervland  had  been  for  many 
therof  them,  Ycars  Partners  in  the  Bufmefs  of  a  Scrivener ;  and 
equally  di-  Mr.  TuYgis  had  made  and  revoked  feveral  Wills,  but 
^''•^^  h\-  ^^  length  made  a  Will  in  Favour  of  Sir  George  Nerp- 
ruch  Agree-  Imd^  w  hereby  he  left  a  great  real  and  perional  E- 
"mo  if  afttr  ^^^^  ^°  ^'^  George,  but  gave  only  a  fmall  real  Eftate 
this,  one  of  to  Mr.  Becklcy. 

them  con- 
trives that  J.  S.  fhall  leave  Part  of  his  Eftate  to  a  third  Perfon  in  Truft  for  him;    this  is 
within  the  Articles.  ■ 

Before  the  Execution  of  this  Will,  the  Plaintiff  Beck^ 
ley  and  Sir  George  Neivland  entered  into  Articles, 
whereby  they  agreed,  that  whatfoever  ihould  be  given 
to  either  of  them,    fhould  be  equally  divided. 

And  the  Words  of  the  Articles  were  plain  as  to  the 
equal  Divifion  of  the  perfonal  Eftate  of  Turgis,  which 
Ihould  be  given  by  the  Will  to  either  Bcckley,  or  Sir 
George  Nerpland;  but  as  to  the  real  Eftate,  the  Words 
of  the  Articles  were  doubtful,  and  feem'd  rather  not 

2  ^  to 
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to  extend  thereto;  however,  the  Plaintiff  Beckley 
brought  a  Bill  againft  the  Executors  of  Sir  George  New 
land,  for  an  Account  of  the  real  and  perfonal  Eftate 
which  came  to  Nerpland  by  Turin's  Will. 

Ohj.  Thefe  Articles  are  unfair,  and  not  to  be  en- 
couraged,  (vi^.)  to  agree  to  divide  a  Man's  Eftate, 
while  the  Man  is  living,  and  to  fhare  that  in  which 
the  Parties  at  the  Time  of  making  the  Agreement,  had 
no  Manner  of  Right,  and  poffibly  might  never  have; 
and  it  is  to  difappoint  the  Will  of  the  Teftator,  who, 
in  all  Probability,  would  have  given  nothing  to  either 
of  the  Parties  to  this  Agreement,  in  cafe  he  could  have 
forefeen  that  his  Difpofition  fhould  be  fruftrated  as 
foon  as  ever  he  Ihould  die,  nay,  in  his  Life-time  was 
agreed  to  be  divided. 

Lord  Chancellor :  A  Performance  of  thefe  Articles 
ought  to  be  decreed,  tho'  there  was  no  other  Conlide- 
ration  for  them,  than  the  mutual  Benefit  of  the 
Chance  ;  the  Agreement  to  fhare,  iffc.  is  not  difap- 
pointing  the  Intent  of  the  Teftator,  for  he  did  not 
defign  to  put  it  out  of  either  of  the  Devifees  Power 
to  difpofe  of  the  Eftate  after  it  fhould  come  to  him ; 
but  on  the  contrary,  where  the  Teftator  gave  it  to  ei- 
ther of  them,  he  by  Implication  gave  that  Perfon  a 
Power  to  difpofe  of  the  faid  Eftate  when  it  fhould 
come  to  him. 

And  it  feems  to  have  fome  Weight,  that  if  there  had 
been  no  fuch  Agreement  for  the  Sharing  of  the  faid 
Turgis's  Eftate,  yet  by  Law  in  Right  of  their  Wives, 
(who  were  Heirs  prefumptive  to  the  faid  Turgis)  thefe 
Perfons  would  have  come  in  for  equal  Shares ;  and  to 
covenant  to  do  that  which  the  Law  would  of  itfelf 
have  done    had   the  Party  died  Inteftate,   cannot   be 

unreafonable, 
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unreafonable,  for  that  would  be  to  fay,  that  the  Law 
itfelf  is   unreafonable,  or  unjuii 

Suppofe  there  were  two  Daughters,  and  the  Father 
fhould  leave  almoft  all  the  Eftate  to  the  eldeft,  and  no- 
thing or  very  little,  to  the  youngeft;  if  there  Ihoiild 
be  fuch  an  Agreement  as  in  the  principal  Cale,  lurely 
it  would  have  been  no  more  than  what  every  one  would 
have  wiftied  for;  tho'  I  am  far  from  grounding  my 
Decree  only  upon  this  Circumftance. 

As  to  the  Articles  for  Iharing  the  Land,  if  It  could 
be  proved,  that  after  entering  into  them  Sir  George 
Newland  had  procured  the  Teftator  to  devife  any  Lands 
to  fome  third  Perfon  in  Truft  for  the  faid  Sir  George 
Nen>land,  this  would  have  been  taken  as  a  Devife  to  Sir 
George  himfelf,  and  would  have  become  liable  to  be 
fliared  within  the  Articles, 

idly.  But  then  in  the  prefent  Cafe  it  was  infifted 
upon  by  the  Plaintiff  Beckley,  that  after  thefe  Articles  en- 
tered into,  Sir  George  Newland  prevailed  with  the  Te- 
ftator to  devife  the  greatelt  Part  of  his  Lands  to  the 
Sons  of  Sir  George  Newlmdy  who  were  then  Infants, 
and  that  as  foon  as  the  Sons  were  come  of  Age,  Sir 
George  got  his  two  Sons,  to  whom  Mr.  Turgis  left  the 
Bulk  of  his  real  Eftate,  to  convey  the  Lands  to  Sir 
George  and  his  Wife  for  their  Lives  with  Remainder 
to  Truftees  for  a  Term  of  \ears,  in  Truft  to  raife 
3000  /.  a-piece  for  Portions  to  his  two  younger  Sons 
that  were  not  provided  for  by  Mr.  Tiirgis's  Will ;  fo 
that  in  Effe6l  Sir  George  had  the  Management  and 
Difpofal  of  this  Eftate  in  the  fame  Manner,  as  he 
would  have  had,  if  the  Eftate  had  been  his  own  and 
given  to  himfelf  in  Fee. 

I  Lord 
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Lord  chancellor :  If  this  Eftate  had  continued  in  the 
Sons  of  Sir  George^  I  would  not  have  compelled  them 
to  convey  a  Moiety  to  the  Plaintiff  Beckley  according 
to  the  Articles,  there  being  no  Writing  to  manifeft  the 
Trulf,  as  the  Statute  of  Frauds  and  Perjuries  requires; 
but  if  the  Sons  fhould  convey  the  Eftate  left  them  by 
Mr.  Turgis,  to  their  Father  Sir  George  without  any 
Confideration,  then  I  think  I  may  jiiltly  decree,  that 
Sir  George  Nerpland  the  Father  Ihould  convey  a  Moiety 
of  the  PremifTes  to  the  Plaintiff  Beckley  agreeable  to 
the  Articles. 

However,  where  one  of  the  Sons  (as  in  the  prefent 
Cafe)  has  fettled  the  Premifles  left  him  by  Mr.  Jurgis, 
on  his  own  Wife  and  the  IfTue  of  the  Marriage,  and 
fuch  Settlement  is  either  previous  to  the  Marriage,  or 
purfuant  to  Marriage  Articles,  I  cannot  reach  thefe 
Lands  which  are  now  (as  it  were)  in  the  Hands  of  a 
pLirchafen 

But  upon  reading  and  confidering  the  Articles,  by 
which  it  was  agreed,  that  all  Legacies  and  Sums  of 
Money,  which  Ihould  be  given  by  the  Will  of  Mr.  Tur- 
gis  to  either  of  them  the  faid  Sir  George  Newland,  or 
the  Plaintiff"  Beckley,  fhould  be  equally  divided  betwixt 
them,  notwithftanding  it  was  afterwards  faid,  that 
all  Benefit  or  Advantage  accruing  to  either  of  them 
by  the  faid  Will,  Ihould  be  alfo  divided;  yet  it  be- 
ing here  faid,  that  the  fame  ihould  be  divided  between 
them  their  refpeftive  Executors  and  Adminijlrators', 
and  forafmuch  as,  tho'  there  was  feme  fmall  Parcel 
of  Land  devifed  by  the  Will  of  Turgis  to  Mr.  Beck' 
ley  and  his  Heirs,  yet  as  he  did  not  offer  by  his  Bill,  to 
divide  this,  his  Lordlhip  took  it,  that  thefe  Articles 
did  not  extend  to  any  Part  of  the  real  Eftate  devifed 
by  the  Teftator  Turgis* 

Vol.  IL  B  b  b  Idly,  It 
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T^dly,  It  was  obferved,  that  tho'  the  Teftator  Tut" 
gis  had  by  his  Will  devifed  all  thofe  Lands  to  the 
Sons  of  Sir  George  Nervland,  yet  he  had  limited 
the  PremilTes  to  Sir  George  Nervland  himfelf,  until 
the  yoiingelt  of  his  Sons  Ihould  attain  twenty-one, 
for  and  towards  the  Maintenance  of  his  faid  Sons ; 
from  whence  it  was-  urged,  that  fo  much  of  the  Pro- 
fits of  thefe  Lands,  as  did  exceed  their  Maintenance, 
would  be  for  the  Benefit  of  Sir  George,  and  confe- 
quently  fiiould  fall  within  the  Articles,  and  be  divided 
between    him  and   the  Plaintiff   Beckley. 

And  there  was  Proof  that  Sir  George  Newland  took 
it  fo,  and  had  declared  the  fame  to  Beckley ;  and  then, 
notwithftanding  it  had  been  pretended,  that  this  was 
only  a  Truft  iot  the  Sons  of  Sir  Qeorge  Nervland,  and 
that  their  Father  would  be  accountable  to  them  for 
the  Surplus  beyond  what  their  Maintenance  would 
come  to,  yet  it  was  hoped,  that  the  Court  would  con- 
ftrue  this  to  be  a  beneficial  Devlfe  to  Sir  George,  and 
that  it  could  not  be  underftood  otherwife,  fince  it 
enabled  him  out  of  this  Fund,  to  educate  his  own 
Sons,  which  of  Courfe  he  would  have  been  obliged  to 
have  done,    tho'  no  fuch  Eftate  had  been  left  them. 

But  by  Lord  Chancellor :  By  the  fame  Reafon  that 
the  Articles  are  conllrued  to  extend  only  to  Money 
and  perfonal  Eftate,  they  fliall  not  extend  to  this  De- 
vife  of  the  Land  to  Six  Geojge  Nervland,  tho'  but  during 
rhe  Minority  of  the  Sons;  for  tho'  the  Word  [Le- 
gacy] be  ufually  taken  for  the  Bequell:  of  a  per- 
fonal Thing  and  on  the  contrary  a  Gift  of  Land 
by  Will  be  commonly  (and  more  properly)  called  a 
Devife,  yet  the  Word  [Legacy]  may,  in  an  extenfive 
Senfe,  be  underftood  to  comprehend  any  Kind  of 
I  Eftate, 
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Eftate,  real,  as  well  as  perfonal  left  by  the  Teftator's 
Will  to  any  Perfon. 

Neverthelefs,  in  the  prefent  Cafe,  for  the  Reafons 
aforefaid,  decree  only  the  perfonal  Eftate  given  by  Tuf' 
gis^s  Will  to  either  of  them  the  faid  Sir  George  Nervland 
or  Beckleyi  to  be  equally  divided. 

Hereupon  it  being  faid,  that  Sir  George  Newland  had 
died  infolvent,  and  tho'  it  ftioiild  be  admitted  that  thefe 
Articles  would  let  in  the  Plaintiff  Beckley  as  a  Creditor 
by  Specialty,  yet  there  would  not  be  enough  to  pay 
him  : 

Lord  Chancellor  ordered,  that  (if  as  was  fuggeiledj 
any  of  the  Mortgages  of  the  Teftator  Turgis  wtxQ 
yet  ftanding  out,  and  the  Property  thereof  unal- 
tered, and  in  cafe  it  fhould  appear  that  Sir  George 
Newland  had  received  more  than  his  Moiety  of  the 
Teftator  Turgiss  perfonal  Eftate,  then  the  Plaintiff" 
Beckley  fhould  be  let  in  to  receive  out  of  the  faid 
Turgis  s  perlonal  Eftate,  or  the  fubiifting  Mortgages,  fo 
much  as  to  make  up  his  Receipts  equal  with  thofe 
of  Sir  George  Nexpland^  before  Sir  George^  Reprefen- 
tatives  ftiould  be  admitted  to  receive  any  Thing  fur- 
ther. 


Da'vis  verfus  Gardiner.  ^lmL^ 

clesfield. 

"\/fR.   Gardiner  of   Pi/Jjohry   in    Hertfordjlnre   made  a  win  fays 

-■-    his   Will,    wherein   he    began   thus :    As  to  my  ginning,  jf- 

vporldly  Ejiatej  I  difpofe  of  the  Jame  as  follows.  After  my  %2fTid' 

Debts   Legacies 

paid;  and 
then  the  Will  gives  feveral  Legacies  and  Portions  to  the  Teftator's  Daughters;  and  then  fays, 
that  after  Legacies  paid,  the  Surplus  of  the  perfonal  Eftate  ftiall  go  to  the  Son.  After  which 
follows  a  Devife  of  Land  to  the  Son  ;  but  if  he  dies  without  Iflue  in  the  Life  of  any  of  the 
Daughters,  then  to  the  Daughters.  There  is  out  of  the  perfonal  Eftate  a  Sufficiency  to  pay  great 
Part,  tho'  not  all  of  the  Legacies :  In  fuch  Cafe  the  Deficiency  is  not  chargeable  upan  the  Land. 
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Debts  and  Legacies  paid ;  then  he  gave  leveral  Lega- 
cies; after  which  he  bequeathed  1500/.  a-piece  to 
his  five  Daughters,  payable  at  twenty-one  or  Marriage, 
if  with  Conlent  of  his  Executors  ;  and  then  followed 
thefe  Words,  After  all  my  Legacies  paid,  I  give  the  Re' 
fidne  of  my  perfonal  Eftate  to  my  Son,  (having  one 
only  Son  ;)  then  he  devifed  his  Fee-fimple  Lands 
to  his  Son  and  his  Heirs,  and  if  his  Son  Ihould  die 
without  Iflue  in  the  Life-time  of  any  of  his  Daugh- 
ters, he  devifed  his  real  Eftate  to  his  Daughters,  to 
whom  he  ordered  Intereft  to  be  paid  at  5  /.  per  Cent. 
by  his  Executors  for  their  Portions,  until  the  fame 
j>iould  become  due,  and  appointed  his  Son,  and  one 
Serky  Executors. 

The  perfonal  Eftate  was  not  fufficient  to  pay  all  the 
Portions,  but  was  enough  to  pay  much  the  greateft 
Part  of  them. 

Upon  which  it  was  objefled,  that  the  real  Eftate 
ought  to  be  charged  therewith,  becaufe  by  the  Words  of 
the  Will,  his  Debts  and  Legacies  w^ere  to  be  paid,  and 
the  Devife  to  the  Son  of  the  Lands  in  Fee  followed 
afterwards. 

That  Portions  for  Children  ought  to  be  favoured; 
and  if  the  Words  would  bear  a  Conftruflion  whereby 
thefe  Portions  might  be  charged  on  the  Land,  (as  they 
would  well  do  in  the  prefent  Cafe)  they  ought  to  be 
taken  in  that  Senfe. 

Lord  Chancellor:  As  plain  Words  are  neceftary  to 
difmherit  an  Heir,  fo  Words  equally  plain  are  requi- 
fite  to  charge  the  Eftate  of  an  Heir  j  for  a  Charge, 
io  far  as  the  Value  of  it  amounts,  is,  pro  tanto,  a  Dif- 
inherifon. 

2  In 
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In  the  prefent  Cafe,  as  to  the  Expreflion  after  my 
Debts  and  Legacies  paid  I  difpofe  of  the  fame  as  follovps^ 
Szc.  the  Word  [Legacy]  is  there  improper,  in  Regard 
the  Difpoiition  in  the  Words  that  immediately  follow 
is  of  feveral  Legacies ;  fo  that  it  fays,  after  my  Lcga' 
cies  are  all  paid,  I  will  then  that  my  Legacies  Ihall  be 
paid,  which  is  abfurd. 

The  Teftator  in  faying  by  his  Will,  that  after  all  his 
Legacies  paid  the  Refidue  of  his  perfonal  Eftate  fhoiild 
go  to  his  Son,  fhews,  that  he  had  no  Apprehenlion 
but  that  there  would  be  a  Surplus  of  his  perfonal 
Eftate  ;  and  confequently  could  not  think  of  charging 
his  Land  with  his  Legacies,  or  that  there  would  be  the 
leaft  Occalion  for  it.  And  tho'  every  one,  prima  facie 
is  fuppoied  to  know  what  he  himfelf  is  worth,  that 
Prefumption  will  not  hold  in  the  prefent  Cafe,  it 
appearing  that  the  Teftator  was  therein  miftaken.  I 
admit  the  Portions  might  be  charged  on  the  real  Eftate, 
had  the  Devife  of  the  Land  been  to  the  Son  in  Fee 
abfolutely,  for  without  fuch  Conftru6lion  the  Devife 
would  have  been  void,  and  the  Son  would  have  taken 
the  Land  by  Defcent  j  fo  that  the  Will  muft,  in  fuch 
Cafe,  have  fignified  nothing  as  to  the  Land,  unlefs 
it  were  to  operate  fo  as  to  charge  the  Land  with  the 
Legacies,  and  to  intimate,  that  the  Heir  was  not  to 
take  until  after  the  Legacies  paid.     But, 

Here  the  Will  devifes  the  Land  to  the  Son  and  his 
Heirs,  and  if  the  Son  die  without  Ifliie  in  the  Life- 
time of  any  of  the  Daughters  then  to  the  Daughters, 
fo  that  the  Son  is  named  in  the  Will  only  for  the  Be- 
nefit of  the  Daughters  ;  and  it  is  no  more  than  if  the 
Teftator  had  faid,  1  give  my  Lands  to  my  Daughters 
and  their  Heirs,  if  my  Son  dies  without  Ifllie  living 
the  Daughters  or  any  of  them. 

Vol.  n.  C  c  c  It 
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It  is  alfo  material,  that  the  Intereft  of  the  Daugh- 
ters Portions  is  ordered  to  be  paid  by  the  Executors 
without  mentioning  the  Heir ;  befides  here  is  not  fuch 
a  Deficiency  of  the  perfonal  AfTets,  as  to  leave  the 
Daughters  deftitute. 

For  which  Reafon  the  Court  decreed  the  real  Eftate 
not  liable. 

Note;  If  in  the  preceding  Cafe  there  had  been  a 
Want  of  Aflets  for  the  Payment  of  the  Teftator's 
Debts,  it  feems  the  Lands  would  have  been  charged 
therewith  by  Virtue  of  the  Words,  After  my  Debts  and 
Legacies  paid,  I  give,  Scc. 

So  if  the  Teftator  had  owed  a  Debt,  for  which  his 

real  and  Leafehold   Eftates  were   mortgaged.   Equity 

(a)  Vide  poft  vvould  in  this  Cafe  have  charged  all  this  Debt  on  the 

Ryder  vVrTns  ^^^^  Eftate,  In  ordcr  to  have  enlarged  the  Fund  for  the 

SirCharh   Payment  of  the  (n)  Legacies  as  well  as  Debts, 

Wager.i.:S         •'  v   /  o 
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Hobfon  verfus  Tre^vor. 


Gife  49. 

Lord  Mac- 
clesfield. 


THE  Plaintiff  Hohfon  was  a  younger  Son  to  Lady  An  Agree- 
Hobfon,  and  put  Apprentice  to  a  Linen  Draper,  JJ;"^'^"^ 
and  under  Age  ;    the  Defendant  Trevor  was  the  eldeft  Articles  to 
Son  of  Sir  Jolm  Trevor  late  Matter  of  the  Kolls,    but  J°"HLb!nJ 
had  incurred  his  Difpleafure  and  was  not  admitted  to  a  third  Part 
his  Prefence,    and  it  was  uncertain  whether  he  would  ^l^^^^  ^^^ 
inherit  any  Part  of  his  Eftate.  Father  of  the 

Wife  oil 
the  Death  of  his  Father ;    this  good  and  Equity  will  compel  an  Execution. 

The  Defendant  Mr.  Trevor  incouraged  the  Plaintiff 
Hobfon  to  court  his  Daughter  without  the  Privity  of 
Lady  Hobfon  the  Plaintiff's  Mother,  and  the  Defen- 
dant Trevor  before  the  Marriage,  gave  a  Bond  to  the 
Plaintiff  Hobfon  dated  8  Nov.  1 7  i  (5.  in  the  Penalty  of 
5000  /.  and  in  the  Condition  the  then  intended  Mar- 
riage betwixt  the  faid  Plaintiff  and  the  Defendant's 
Daughter  was  recited,  and  that  the  Defendant  had  a- 
greed,  in  Confideration  of  the  faid  intended  Marriage, 
to  fettle  and  affure  one  third  Part  of  all  Inch  real 
Eflate,  as  fhould  defcend  or  come  to  him  the  faid  Tre- 
vor 
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zw  by  and  upon  the  Deceafe  of  his  faid  Father 
the  Mafter  of  'the  Rolls,  to  the  Ufe  of  the  Plaintiff 
Richard  Hohfon  for  Life,  Remainder  to  the  Ufe  of 
Elizabeth  the  Defendant's  Daughter  for  her  Life,  Re- 
mainder to  the  Heirs  of  the  Body  of  the  faid  Eli^a' 
bah  by  the  faid  Plaintiff  Hobfon,  the  Remainder  to  the 
rij^ht  Heirs  of  the  faid  Defendant  Trevor  after  which 
came  thefe  Words,  [Now  the  Condition  of  the  Obli- 
gation is,  that  if  the  faid  Marriage  fliall  take  Effe£l:, 
and  the  faid  Edrvard  Trevor,  ihall  wnthin  three  Months 
after  the  Death  of  his  faid  Father,  fettle  and  ailurc 
one  Third  of  all  fuch  real  Eftate  as  fhall  defcend  or 
come  to  him  after  his  Father's  Death,  then  the  Bond 
to  be  void.J 

The  Marriage  took  Effe£l;  and  foon  after  Sir  John 
Trevor  dying  intell;ate,  whereby  a  great  real  Ellate 
came  to  the  Defendant  as  eldelt  Son  and  Heir  of  his 
Father,  the  Plaintiff  and  his  Wife  brought  their  Bill 
for  a  fpecific  Performance  of  this  Agreement. 

Ohjc5led,  The  Plaintiff  iliall  have  no  more  than  the 
Penalty  of  5000/.  and  it  is  a  dangerous  Precedent  to 
fuffer  an  Heir  apparent  to  enter  into  any  Agreement 
to  difpofe  of  his  Father's  Eftate  before  he  has  it ;  be- 
lides,  the  Plaintiff'  in  this  Cafe  makes  no  Settlement, 
and  it  is  in  the  Difcretlon  of  a  Court  of  Equity,  w^he- 
ther  they  will  execute  this  or  any  Agreement  that  is 
brought  before  them. 

But  by  Lord  Chancellor  ;  This  is  an  Agreement 
inade  upon  a  valuable  Confideration,  That  of  the 
Marriage  of  a  Child,  and  therefore  fit  to  be  executed 
in  Equity.     And 

It  feems  the  more  reafonable,    in  regard  it  extends 

to  no  more  than  a  third  Part  of  the  real  Eftate  that 

2  was 
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was  to  come  to  the  Defendant  from  his  Father,  and 
this  was  very  hazardous ;  for  if  the  Defendant  Trevor 
had  died  in  the  Life-time  of  his  Father,  or  if  there 
had  been  a  Will,  the  Defendant,  who  was  fo 
well  known  to  be  under  the  Difpleafure  of  his  F'a- 
ther,  had  but  an  indifferent  Profpecl,  fo  that  it  might 
be  reafonably  thought  that  the  Plaintiff  at  that  Time, 
had  the  worft  of  the  Bargain. 

As  to  the  Plaintiff's  making  no  Settlement,  it  ap- 
pears he  was  an  Infant  and  the  Defendant  knew  him 
to  be  fo,  and  coniequently  that  he  could  at  that  Time 
make  no  Settlement ;  probably  the  Plaintiff"  depended 
upon  his  Succefs  in  Trade,  as  he  had  been  an  Appren- 
tice to  a  Linen-Draper  and  was  left  a  Portion  of  up- 
wards of  ;ioog/.  by  his  Father. 

Then  it  can  be  no  Argument  to  fay,  that  the  De- 
fendant ought  only  to  pay  the  Penalty  of  5000  /.  be- 
caufe  the  Agreement  is  recited  in  the  Bond,  and  fuch 
Agreement  was  not  to  be  the  weaker  but  the  ffronger 
fur  the  Penalty;  and  by  the  fame  Reafon,  that  had 
rhe  Penalty  been  higher  and  beyond  the  Value  of  a 
third  Part  of  the  real  F^ftate,  in  fuch  Cafe  the  Defen- 
darrt  would  not  have  been  bound  to  pay  it,  fo  now 
the  Penalty  being  beneath  the  Value  of  a  third  Part  of 
the  real  Eftate,  the  Plaintiff"  is  not  bound  to  accept 
it ;  belides,  it  is  to  be  a  Settlement  for  the  Benefit  of 
the  Iffue  of  the  Marriage,  and  the  Payment  of  the 
<)Cool.  to  the  Hufband  would  not  anfwer  the  End, 
nor  provide  for  luch. Iffue. 

Wherefore  let  the  A_greement  be  executed  in  Specie ; 

•faving  that  a  third  Part  of  tlie  real  FJlare,  which  came 

to  the  Defendant  from  his  Fatht-r  S'n  John  Trevor^  muff 

be  fettled  upon  the  Plaintiff"   H^bjon  and  his  Wife   for 

their  Lives,  Remainder  to  their  firil,  i^c.  Sons  in  Tail 

Vol.   II.  D  d  d  Male, 
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Male,  Remainder  to  their  Daughters  in  Tail  General, 
Remainder  to  the  Defendant  Trevor  in  Fee  ;  and  let 
the  Defendant  account  to  the  Plaintiff  for  the  mefne 
Profits  from  the  End  of  three  Months  after  his  Father's 
Death,  and  be  examined  upon  Interrogatories  touching 
his  Father's  real  Eftate,  and  produce  all  Books,  Papers 
and  Writings   upon  Oath,   and  pay  Cofts. 


Cafe  50. 

Lor^l  Mac- 
clesfield. 

y.S.  after 
the  Devile 
of  feveial 
Parts  of  his 
real  and  pcr- 
fonal  Ellatcs 
to  feveral 
Perfons,  de- 
vifes  the  In- 
tereft  and 
Produce  of 
the  Surplus 
of  his  real 
and  pcrfonal 
Eihite  to  his 
Grandchil- 
dren, until 
their  Age  of 
twentv-one ; 
this  will  pafs 
the  abfoKue 
Right  and 
Property   of 
the  real  and 
}x-rfoiral  E- 
flate  to  the 
Grandchil- 
dren after 
tliat  Aae. 


Nevjland  verfus  Shephard. 

MR.  Shephard  a  Druggift  having  a  Daughter  an 
only  Child,  to  whom  he  gave  7000  /.  Portion, 
and  married  to  tlie  Plaintiff  Nervland^  eldeft  Son  ot 
Sir  George  Neivland,  and  Mr.  Nervland  having  Iffue  by 
her  three  Children,  Mr.  Shephard  made  his  Will,  by 
which  having  difpofed  of  lome  Part  of  his  real  Eftate, 
and  of  fome  Legacies,  he  deviled  the  Refidue  of  his 
real  and  perfonal  Eftate  unto  Truftees  their  Heirs 
Executors  and  Adminlftrators  in  Truft,  to  pay  and 
apply  the  Produce  and  Intereft  thereof  for  the  Mainte- 
nance and  Benefit  of  iuch  of  his  Grandchildren  by  his 
faid  Daughter  Nerpland  as  ftiould  be  living  at  the  Time 
of  his  Deceafe,  until  his  laid  Cirandchildren  lliould 
come  to  the  Age  of  twenty-one  Years  ;  and  he  went 
no  further,  nor  made  any  other  Difpoiitlon  of  his 
Eftate,  only  dire6led,  that  if  all  his  I'ruftees  ftiould 
die,  in  fuch  Cafe  his  Son-in-law  Nervland  Ihould  be  a 
/Pruftee. 

Ohj.  The  Surplus  of  this  real  and  pcrfonal  Eftate, 
being  undifpoled  of  by  the  Will,  ought  after  the 
Grandchildren  Ihould  have  attained  their  Age  of  twen- 
ty-one, to  go  in  the  fame  Manner  as  if  there  had  been 
no  Will ;  and  confequently  the  real  Eftate  muft  delcend 
to  the  Heir  at  Taw  of  the  Teftator,  and  the  perfonal 
Eftate  be  diftrlbuted  amongft"  the  next  of  Kin,  accord - 


intj 
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ing  to  the  Statute  of  Diftrlbiition ;  and  tho'  the  Tefta- 
tor's  Intention  might  have  been,  nay  (probably)  was 
otherwife,  yet  there  muft  be  Words,  as  well  as  an  In- 
tention, to  pafs  away  any  Eftate,  efpecially  with  Re- 
gard to  a  real  Eftate. 

Lord  Chancellor:  The  Intention  is  moft  plain  that 
the  Grandchildren  fhoiild  have  the  Surplus  both 
of  the  real  and  perfonal  Eftate,  after  their  Age  of  twen- 
ty-one ;  it  is  true  there  is  a  Provilion  for  the  Chil- 
dren by  the  Marriage  Settlement,  but  that  is  not  to 
take  Place  until  after  their  Father's  Death. 

In  this  Cafe  the  Teftator  Shephard  did  not  care  to 
truft  his  Son-in-law  with  providing  for  his  Children 
out  of  his  own  Eftate,  not  only  during  the  Time  when 
their  Maintenance  would  be  leaft  expeniive,  (during 
their  tender  Years,  and  when  every  Parent  is  bound  to 
provide  for  his  Children,)  but  even  here  he  takes  a  Care 
which  feems  unneceftary,  and  can  it  be  imagined,  that 
the  Teftator  would  ftiew  a  Concern  for  his  Grandchil- 
dren when  they  did  not  want  it,  and  leave  oft'  that 
Care  at  the  only  Time  when  they  could  be  fuppofed 
to  ftand  in  Need  of  it,  (vi-z^^  as  foon  as  they  fhould 
come  of  Age  and  be  marriageable  ?  Beiides,  it  is  plain 
the  Teftator  gives  all  from  the  Heir  at  Law  by  veft- 
ing  the  whole  Eftate  in  Fee,  as  well  as  the  legal  Pro- 
perty of  the  perfonal  Eftate,  in  Truftees,  which  would 
not  have  been  done  had  any  Thing  been  intended  to 
remain  to  the  Daughter  and  Heir  ;  not  only  the  Inte- 
reft,  but  the  Produce  of  the  real  and  perfonal  Eftate  is 
to  be  applied  by  fuch  Truftees;  and  to  help  this  plain 
Intention  of  the  Teftator,  the  Word  [Produce]  ftiall 
be  taken  in  the  larger  Senfe,  and  then  it  will  iignify 
whatever  the  Eftate  will  yield  by  Sale  or  otherwile. 

And 
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And  fills  Cafe  Is  the  ftronger,  in  Regard  die  Son-ln- 
law  the  Plaintiff  Nev^knd  is  to  be  a  Truftee  in  cafe 
tlie  other  Truftees  Ihall  all  die,  but  it  cannot  be  in- 
tended that  the  Plaintiff  JSlerpland  is  to  be  a  Truflee  for 
himfelf,  or  for  what  himfelf  would  be  intitled  to  fhouIJ 
it  come  to  his  Wife. 

{a)  Cited  The  Cafe  cited  (a)  in  Kin^  and  Melling^    i  Vent.  230. 

the  Cafe  of  Is  applicable  to  the  prefent  Cafe,  where  the  Court  con- 
f^ '/'  ]"'d  rtftied  a  Will  againll  the  exprefs  Words,  in  Order  to 
make  it  take  Effedl  ficcdrding  to  the  Intention,  (tv:^.) 
A  Man  devifed  an  Eftate  to  his  eldefl:  Son  and  the 
Heirs  of  his  Body,  and  if  he  died  living  his  Mother, 
the  Remainder  to  the  fecond  Son,  and  becaule  it  could 
not  be  fuppofed  that  the  Father  intended  to  prefer  his 
fecond  Son  before  the  Iffue  of  the  eldefl:  where  the 
eldeft  had  died  in  the  Life  of  the  Mother  leaving  a 
Son,  the  Court  adjudged  the  Iffue  of  fuch  eldefl:  Son 
to  take,  and  underftood  the  Devife,  as  if  it  had  been,- 
if  the  eldeft  Son  fhould  die  without  Iffue  living  the 
Mother^  Remainder  to  the  fecond  Son. 


^•'^^51-  Hyde  verfus  Skinner. 

Lord  Mac-  -^ 


clesfield. 

LefTorco-  C K I N N E  R  poffcffcd  of  a  long  Term  for  Years  of  a 

renew  ^he''  Houfc  in  Enfield  with  the  Appurtenances,  leafed  tlie 

Leafe  at  tie  fame  to  the  Plaintiff's  Teftator  Hyde  for  five  Years, 

the  Leflce  ^ud  covenaritcd  lor  himfelf  and   his  Executors,  to  re- 

Term  •  L^f  ""^^^  ^^^^  Leafc  at  the  lame  Rent  and  on  the  fame  Co- 

fcedid'not  venants  upon   the  Requeft  of  Hyde  within  the  Term, 

rcqucft  but  ^.,^^  fj^g  Leffee  died  within  the  Term,  liaving  laid  out 

r-xecutors  -^  ..." 

do  within  a  confiderable  Sum  of  Money  in  im.!proving  the  Pre- 

LSrirTs""'  '""ll^es,  and  the  Executors  within  the  Term   requefted 

compellable  the  Defendant  the  Leffor  to  make  a  new  Leafe  to  them 

0  renew.  £^^  ^^^^^  Ycars  at  the  old  Rent. 

I  Ohj. 
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Obj.  This  Requeft  ought  to  have  been  made  by  the 
Leflee  Hyde  and  not  by  his  Executors,  who  may  be 
infolvent  Perfons,  and  confequently  the  LefTor  in  Dan- 
ger of  loling  his  Rent. 

Lord  Chancellor:  The  Executors  of  every  Perfon  are 
impHed  in  himfelf,  and  bound   without  naming ;  {a)  (n)  See 
and  the  Meaning  of  this   Covenant  was  to  the  End  ^i^^l'^^"' 
the  LefTee  might  be  reimburfed  the  Money  which  he  had  iu^Frederkk. 
laid   out  in   the  Improvement   of  the  PremilTes,   for 
which   Reafon  it  is  immaterial  whether  the  Teftator 
or  the  Executors  require  the  Renewal  of  the  Leaie,  it 
need  not  be  perfonal. 

But  then  the  Requeft  for  the  making  of  a  new  Leafe 
for  fifty  Years  is  too  much;  for  it  might  have  been  as 
well  for  100  or  200  Years;  but  the  ufual  Term  for 
leafing  being  for  rwenty-one  Years,  let  the  Defendant 
demife  the  Premifles  to  the  Plaintift'  for  twenty-one 
Years,  or  for  any  leffer  Term  as  the  Plaintift^  Ihall 
ele61:. 

And  tho'  the  Leafe  is  to  be  made  on  the  fame  Co- 
venants, yet  that  ftiall  not  take  in  a  Covenant  for  the 
Renewing  this  new  Leafe;  forafmuch  as  then  the 
Leafe  would  never  be  at  an  End. 

As  to  the  Obje£lion,  that  the  Executors  might  be 
infolvent  Tenants,  and  fuch  as  the  Defendant  would 
not  care  to  truft  ;  to  this  it  may  be  anfwered,  That 
there  is  to  be  a  Claufe  of  Re-entry  in  the  Leafe,  and  the 
Value  of  the  PremifTes  being  doubled  by  the  Improve- 
ments of  the  original  Leflee,  fuch  Claufe  of  Re-entry 
w^ill  fecure  the  Landlord  againft  any  Infolvency  of  the 
Tenant. 

Vol.  IL  Bee  Therefore 
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Therefore  let  the  Defendant  pay  Cofts  In  this  Court, 
and  alfo  at  Law  for  the  Eje^lment  which  he  brought 
againft  the  Plaintiff,  and  in  which  he  has  recovered 
Judgment. 

Cafe  52.  Mar  low  verfus  Smith, 

SslvTif^'  CiR  Charles  Pitfeld  feifed  in  Fee  of  the  Manor  of 
and  fay.?,'  Js  ^  HoxtoH  near  Shoreditch   in  Middlefex,  on  the  Mar- 

'iftofhath  ^'^S^  ^^  ^^^  ^°"  Alexander  with  Elizabeth  Waller,  by 
hkffed  me  Indeutuies  of  Leafe  and  Releafe  dated  the  14th  and 
vi/e'i/Ma'n-  '  5^^^  of  April  1680.  conveycd  the  faid  Manor  of  Hox- 
nerfiiimiing;  ton  to  Truftccs  Sir  Johu  Bucknwrth  and  Francis  Moore 
he^gires"^  ^'^d  ^^1^'''  Heirs,  to  the  IJfe  of  the  faid  Sir  Charles  Pit' 
Part  toj.s.  fiei4  for  Life,  Remainder  to  the  Ufe  of  his  Son  the  faid 
Heirs," W.  Alexander  Pitfield  for  ninety-nine  Years,  (if  he  fhould  fo 
and  devifcs    long  Hvc,)  Remainder  to  the  Ufe  of  the  faid  Truflees 

the  reft  of  ^ 

his  Eftate  to  and  their  Heirs  during  the  Life  of  Alexander  Pitfeld, 


Fee-  This    "^   Truft    to    prcferve     contingent    Remainders,    Re- 


his  Wife  in 

Fee ;  This  -  — 

pafies  a       maiudcr  to  the  Ufe  of  the  firft,  ^c.  Son  of  Alexander 
Truft-E-      p-^j^^i^  ^^  j.|^g  ^^jj  Elizabeth  in  Tail  Male  fucceirivcly, 

Remainder  to  Trurtees  for  500  Years,  to  rajfe  Portions 
for  Daughters  of  the  Marriage,  Remainder  to  the 
Ufe  of  the  Heirs  of  the  Body  of  the  faid  Alexander 
Pitfeld,  (who  is  fti!l  living, )  Remainder  to  the  Ufe  of 
the  right  Heirs  of  Sir  Charles  Pitfeld. 

Sir  Charles  died ;  Alexander  Pitfeld  had  Iffue  Charles 
Pitfeld,  who  taking  ill  Courfes  runs  in  Debt,  and  en- 
deavouring to  fell  this  Eftate  in  his  Father's  Life-time, 
prevailed  with  tht:  Heir  of  Moore  the  furviving  Truftee 
for  fupporting  contmgent  Remainders,  to  join  in  a 
Deed  of  Bargain  and  Sale  inrolled,  for  the  making  a 
Tenant  to  the  Precipe  ;  and  a  Recovery  was  fuffercd 
to  the  Ufe  oi  Charles  Pi f eld  in  Fee,  who  devifcd  all  his 
Eftate  to  Truftees  to  pay  his  Debts. 

2  But 
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But  it  happened  that  Francis  Moore  the  furvl- 
ving  Truftee  had  by  his  Will  devifed  in  Manner 
following,  "  As  to  fuch  Eftate  as  the  Lord  had  be- 
**  flowed  upon  him  he  devifed  Part  to  J.  S.  and  his 
*'  Heirs,  and  all  the  reft  of  his  real  Eftate  he  devifed 
"  to  his  Wife  and  her  Heirs." 

Charles  Pitjield  died  leaving  an  Infant  Son,  and  Alex- 
ander Pitfeld  had  Iffue  one  Daughter. 

Upon  a  Bill  brought  by  the  Creditors  of  this  Charles 
Pitjield,  it  was  decreed,  that  this  Reverfion  of  Hoxtofi 
Ihould  be  fold  before  the  Mafter  to  the  beft  Purchafer, 
for  Payment  of  the  Debts  of  dharles,  and  Mr.  Sivinfcn 
was  allowed  the  beft  Purchafer  at  a  South-Sea  Price,  in 
Truft  for  Serjeant  Mead,  who  depofited  500/.  Part  of 
the  Purchafe-Money. 

Whereupon  it  being  referred  to  a  Mafter  to  ftate 
the  Tide,  the  only  Qiieftion  was,  Whether  the  Will 
of  Moore  the  furviving  Truftee  in  the  Settlement  for 
preferving  contingent  Remainders,  did  pafs  his  Intereft 
in  the  Premiftes,  being  a  Freehold  defcendable  and  made 
devifable  by  the  Statute  of  Frauds?  t'or  that  if  the 
Will  of  Moore  pafted  this  Eftate,  then  the  Joining  of 
his  Heir  would  not  make  a  Tenant  to  the  Praecipe,  and 
fo  the  Recovery  v/as  void,  the  Confequence  of  which 
would  be,  that  the  Purchafer  having  no  Title  made 
him,  muft  be  difcharged  from  the  Purchafe  and  have 
back  his  Depoiite. 

For  the  Creditors  it  was  infifted,  that  when  Moore 
the  Teftator  devifed  all  the  reft  of  his  Eftate,  he 
muft  be  intended  to  have  meant  his  orvn  EJlate,  and 
not  an  Eftate  of  which  he  was  but  a  bare  Truftee; 
for  fuch  Eftate  was  really,  truly    and  in  Equity  the 

Eftare 
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Eftate  of  the  Ceftui  que  Truft  ;  and  this  Conftru6lion 
appeared  to  be  the  more  reafonable,  from  the  Words 
which  the  Teftator  had  ufed  in  his  Will,  (vi^.)  "  As 
"  to  fuch  Eftate  as  the  Lord  had  beftowed  upon  me," 
for  they  muft  be  fuppofed  to  have  been  made  Ufe  of 
with  an  Eye  to  fiich  Eftate  of  which  the  Teftator  was 
to  have  the  Benefit :  Now  he  was  to  be  never  the  bet- 
ter for  the  Truft-Eftate,  nor  to  have  any  Advantage 
therefrom. 

That  if  an  Executor  fhould  grant  omnia  bona  fua, 
this  would  not  pafs  the  Goods  which  he  has  as  Ex- 
ecutor, efpecially  if  at  the  fame  Time  inch  Execu- 
tor had  any  Goods  in  his  own  Right ;  from  all  which 
it  followed,  that  the  Devife  would  not  pafs  the  Truft- 
Eftate. 

On  the  other  Side  it  was  faid,  that  Moore  s  Devife 
of  all  his  Lands,  paflcd  thefe  Lands  of  which  he  was 
but  a  Truftee ;  for  in  Law  they  were  his  Lands ;  and 
it  is  at  Law  that  the  Operation  of  this  Will  muft  be 
determined ;  at  Law  he  was  the  only  Perfon  who  could 
recover  them. 

That  if  the  Teftator  had  by  his  Will  devifed  all  the 
Land  of  which  he  was  jeijed,  it  muft  undoubtedly  have 
pafled  thefe  Lands ;  for  it  was  moft  plain  the  Te- 
ftator  was  the  Perfon  feifed  thereof. 

That  had  the  Teftator  been  attainted  or  outlawed 
for  Treafon  or  Felony,  he  would  have  forfeited  thefe 
Lands ;  fo  that  if  the  Lands  in  QLieftion  were  the 
I'eftator's  Lands  to  forfeit,  they  were  confequently 
his  Lands  to  grant  or  Devife,  for  forisfacere  eft  alie- 
num  facere ;  and  that  in  this  Cafe  there  was  a  mani- 
feft  DIverlity  betwixt  an  Eftate  which  a  Truftee  has  in 
Truft,  and  the  Intereft  which  an  Executor  or  an  Ad- 
I  miniftrator 
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mlniftrator  has  in  Goods  as  Executor  or  Adminiftrator; 
for  if  an  Executor  or  Adminiftrator  be  attainted  of 
Treafon  or  Felony,  the  Goods  which  he  has  as  Exe- 
cutor or  Adminiftrator  would  not  be  thereby  for- 
feited ',  whereas  tlie  Lands  which  a  Man  is  feifed  of  as 
Truftee  would  in  fuch  Cafe  be  forfeited. 

But  if  there  was  the  leaft  Doubt  of  the  Title,  (which 
it  was  made  to  appear  there  was  by  the  Opinion  of 
Serjeant  Hooper  and  Mr.  Webb^)  it  would  by  no  Means 
be  proper  for  the  Court  of  Chancery  to  compel  the 
Party  to  accept  the  Title;  for  in  fuch  Cafe,  if  the 
Purchafer  ftiould  be  fued,  where  could  he  have  Re- 
courfe  to  for  Redrefs  ?  And  here  the  Court  was  com- 
pelling the  Party  to  purchafe  a  Special  Verdift  or  a 
Suit. 

Mafler  of  the  Rolls :  Tho'  this  be  a  Truft-Eftate,  yet  The  Court 
the  legal  Eftate  being  in  the  Devifor  in  the  Eye  of  the  t^^^L 
Law,  it  is  bis  Eftate  and  his  Property,    and  therefore  Purchafer 
paflfes  by  the  Devife  of  his  Eftate ;  and  if  he  had  de-  "rt'm  a?! 
vifed   all  the  Land  -which   he  had  been  feifed   of  thefe  "pt  a  doubt 
Lands  would  certainly  have  pafted;  Neither  can  there 
be  any  Inconvenience  in  fuch  Conftru(3:ion  ;  for  as  the 
Teftator  himfelf  was  a  Truftee,    fo  ftiall  his  Devifee 
alfo   be  a  Truftee  to  preferve  thefe  Remainders;  and 
there  being  the  Opinion  of  learned  Men   againft  the 
Title,  {vi^.)  that  the  Will  of  the  Teftator  did  pafs  this 
Truft-Eftate,  I  will  not,  nor  do  I  think  it  reafonable, 
that  a  Court  of  Equity  ftiould  compel  the  Purchafer 
to  accept  the  Purchafe  ;   and   therefore  he  muft  have 
back  his  Depolit. 

Note ;  In  this  Cafe  Mr.  Talbot  infifted,  that  tho', 
when  all  the  Remainders  were  vefted  Remainders  in 
Tail,  the  Truftees  might  join  in  making  a  Tenant  to  the 
Praecipe  in  order  to  the  fuft^ering  a  Recovery,  yet  if  any 

Vol.  II.  F  f  f  Remainder 
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Remainder  was  in  Contingency,  the  Truftees  who 
were  appointed  to  preferve  all  the  contingent  Re- 
mainders, ought  not  to  join  in  fufFering  a  Recovery 
to  bar  any  fuch  Remainders,  if  they  did,  it  would  be 
a  Breach  of  Truft. 

That  acccordingly  in  the  principal  Cafe,  the  Re- 
mainder to  the  life  of  the  Heirs  of  the  Body  of  Alex- 
tinder  Phfielci  ("who  was  ftill  living)  being  a  contingent 
Remainder,  and  the  faid  Alexander  having  liTue  a  Daugh- 
ter, if  the  Infant  Son  of  Charles  Pitfield  fhould  die  with- 
out IlTue  in  the  Life  of  Alexander,  Alexanders  Daugh- 
ter might  be  Heir  of  his  Body,  and  if  this  fhould  be 
a  Breach  of  Trurt  in  the  Heir  of  the  Truftee,  the  Pur- 
chafer  having  Notice  of  fuch  Truft  might  be  liable  to 
the  fame,  and  then  for  this  Reafon  alfo  it  could  not 
be  a  good  Title. 

^''^^5^-  Mr.  Claverinzs  Cafe. 

Lord  Mac-  *^ 

clesfield. 

Court  tender  T  TPON  a  Motlon   for  a  Siipplicavit  at  the  Suit  of 
tgtsup^'  Mr.  Gray  of  New-Caflle  Barrifter  at  Law,    upon 

piicavit.       Articles  filed  on  Oath  of  Affault  and  Battery  againft 
Mr.  Cla-vering,  and  that  he  went  in  Fear  of  his  Life, 

Lord  Chancellor  granted  the  Writ,  which  commanded 
the  Party  complained  of  to  find  Sureties  for  the  Peace 
for  a  Twelve-month,  and  ordered  it  to  be  indorfed  for 
4000/.  which  the  Party  and  his  Sureties  ihould  be 
bound  in. 

Afterwards   Mr.   Solicitor   General    and   Mr.  Mead 

moved  to  difcharge  this  Order,  or  at  leaft  to  lelTen  the 

Sum,   Mr.  Clavering  being  only  Tenant  for  Life  of  his 

{a)  21  jac.   Eftate,  and  mentioned  the  Statute  {a)  which  gives  Cofts 

"P-^-  4  in 
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in  Cafe  of  a  groundlefs  and  vexatious  Complaint   of 
this  Nature. 

Lord  Chancellor :  I  will  not  dlfcharge  the  Order,  for 
then  Mr.  Clavering  may  kill  the  Man  ;  the  Court  inter* 
pofes  in  this  Cafe  to  prevent  Mifchief  and  to  fave 
Life,  and  it  is  an  Order  of  Courfe ;  if  the  Party  com- 
plains of  Vexation,  he  comes  too  foon,  let  him  Iky 
till  the  Year  is  out,  and  behave  himfelf  quietly  all 
that  Time ;  it  feems  that  Mr.  Chiver'ing  is  a  Man  of  a 
turbulent  and  dangerous  Spirit,  that  his  Friends  or 
Neighbours  are  afraid  to  be  bound  for  his  quiet  Beha- 
viour, and  if  the  Sum  be  too  great  for  his  Circum- 
ftances,  there  ought  to  be  an  Affidavit  to  prove  this 
Inability. 

Wherefore  deny  the  Motion. 

It  feems  the  Mafter  of  the  Rolls  generally  refufes 
to  grant  this  Writ,  dire£ling  the  Party  grieved  to  ap- 
ply elfewhere,  (yi9i.)  to  the  Juftices  of  the  Peace. 

Clarkfon  verfus  Hamvay  &f  a/\       ^^'"^  54. 

Jt  the  Rolli 


I  TIE  Bill  was  brought   by  the  Plaintiff  a  Pauper,  ^  Convey- 
-*•     to  fet  afide  a  Conveyance  made  by  Simon  Hanxvay  weak  M^n 
the  Plaintiff's  Kinfman   (and  to  whom   the  Plaintiff  ^""^  ^  ''"^" 
was  Heir  at  Law)  to  the  Defendants  Jonas  Hanrray  and  tio"nfetXie. 
Box  and  their  Heirs. 

The  Conveyance  was  by  Indentures  of  Leafe  and 
Releafe  dated  20  and  a  March  1717.  in  Confidera- 
tion  of  an  Annuity  of  20  /.  a  Year  to  be  paid  to 
the  faid  Simon  Hanway  for  his  Life,  and  a  Fine  was 
levied  to  the  Ufes  of  the  Deed. 

And 
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And  by  another  Deed  dated  zz  March  17  17.  be- 
tween the  Defendants  Box  and  Hanrvay  of  the  one  Part 
and  Simon  Hanway  of  the  other  Part,  reciting  that 
20/.  a  Year  for  the  Life  of  Simon  Hanrvay  was  to  be 
fecured  to  Simon  as  the  Confideration  of  the  Convey- 
ance, the  Defendants  Box  and  Banrvay  feverally  cove- 
nanted for  the  Payment  of  this  20  /.  a  Year  to  the 
fa  id  Simon. 

In  September  i  7  i  9.  being  two  Years  after  the  Con- 
veyance, Simon  Hanrvay  died  aged  feventy-four,  and 
confequently  was  feventy-two  Years  old  when  he 
bought  this  Annuity. 

Obje(3:ed  for  the  Defendants,  that  Jonas  Hanrvay  was 
a  Kinfman  of  the  Grantor  Simon  and  of  his  own 
Name,  and  the  Grantor  had  often  declared  he  would 
rather  that  his  Kinfman  the  Defendant  Hanrvay  fhould 
have  the  Eftate  for  this  Annuity,  than  any  other 
Perfon  for  a  more  valuable  Confideration,  and  that 
he  was  w^illing  to  give  the  PremifTes  to  his  Kinf- 
man. 

Mafler  of  the  Rolls:  Here  is  Proof  that  Simon  Han- 
way  was  a  weak  Man  and  eafily  to  be  impofed  upon. 
And  tho'  the  Name  and  Blood  had  been  a  'fiifficient 
Confidera-  Coufideration  for  granting  the  PremifTes  to  the  Defen- 
what  'is'cx-  dant  Hanrvay^  yet  the  Deed  itfelf,  and  the  Deed  of  Co- 
prefl'edinthe  venauts  dated  after  the  Conveyance  to  the  Defendant, 
toteaverr'd;  aud  likcwife  the  Anfwer,  all  put  the  Defence  on  an- 
;md  tho' the  other  Foot,  makinp;  the  20/.   ter  Annum  to  be  the  fole 

Conlidcra-  ;  in         i      r  j    •      t       i     i         ^y 

tion  of        Conlideration  ror  the  Purchale ;  and  indeed  the  Con- 
liiood  bca    iideration  of  Blood  could  not  be  the  Inducement  for 

good  Conli- 
deration, I  the 
yet  tliat  not 

to  be  regarded,  if  Money  or  the  Grant  of  an  Annuity  be  exprefled  in  the  Deed.    Alfo  a  good 
Objcdlion,  that  the  Grant  is  to  two,    and  only  one  of  Kin. 


A  different 
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the  Conveyance,  becaufe  the  Defendant  Box,  tho'  no 
Relation,  was  thereby  to  have  a  Moiety  of  the  Eftate  ; 
and  it  would  be  of  mifchievous  Confequence,  and 
liable  to  the  Danger  of  Perjury,  which  the  Statute 
of  Frauds  intended  to  prevent,  to  fuffer  parol  Evi- 
dence, to  prove  Blood  and  Kindred  to  have  been  the 
Confideration  of  this  Conveyance. 

All  which  more  particularly  appears  from  the  Con- 
tradiction of  this  parol  Evidence,  for  Part  of  it  fays, 
that  Simon  Htxrvway  declared  he  would  give  this  Eftate 
to  the  Defendant  Hanway,  at  the  fame  Time  another 
Part  of  the  fame  Evidence  tends  to  prove,  that  the 
faid'  Simon  fold  it  him  in  Conlideration  of  the  An- 
nuity. 

Neither    has    there   been    the  leafl:   Evidence   read  Jvmence  of 

r  T    n       n*  •  1  Iraud, when 

or  any  Initructions  given  by  Simon  Hanrvay  to  the  no  Proof 
Drawer  of  the  Deed  for  the  preparing  thereof,  tho'  Jji^uyiofj"" 
the  Man  has  been  examined  who  drew  the  fame.  On  were  given 
the  contrary  it  is  confirmed,  even  by  the  Anfwer,  that  bTtheGran- 
the  Defendant  Jonas  Ihnrpay  alone  gave  Inftru6lions  tor,  orwhen 
for  the  preparing  of  the  Deed;  nor  does  it  appear  that  was  not  read 
at  the  Time   of  executing  the  Deed  it  was  read  over  totheGmn- 

^  tor. 

to  Simon  Hanrvay. 

Taking  it  then,  (as  is  admitted  by  Part  of  the  An- 
fwer,) that  Simon  Hann-ay  intended  to  fell  this  Eftate,  it 
feems  clearly  to  be  a  very  weak  Bargain,  to  fell  an 
Inheritance  of  40  /.  per  Annum  for  an  Annuity  of  20  /. 
-^r  Annum  ;  and  this  Annuity  fecured  by  a  Covenant 
only,  inftead  of  a  Mortgage  of  the  fame  Eftate  ;  and 
this  to  a  Perfon  at  that  Time  feventy-two  Years  old, 
and  who  had  not  the  Deed  itfelf  in  his  Hands. 


Vol.  II.  G  g  g  All 
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All  this  13  Fraud  apparent ;  and  judging  upon  the 
Face  of  a  Deed  is  judging  upon  Evidence  which  can- 
not err ;  whereas  the  Teftimony  of  WitneiTes  may 
be  falfe. 

Therefore  let  the  Defendants  Box  and  Hanrray  re- 
convey  the  Eftate,  and  deHver  up  the  Writings,  and 
pay  back  the  Rents  which  they  have  received  from  the 
PremifTes,  beyond  what  they  have  paid  for  the  An- 
nuity, and  let  them  do  this  in  a  reafonable  Time; 
within  a  Month,  or  elfe  to  pay  Cofts. 

This  Decree  was  affirmed  on  an  Appeal  to  Lord 
Chancellor  Macclesfield, 


/ 
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Child  verfus  Hudfon's  Bay  Company.  "^^  ss- 


clesfield. 

SI  R  Stephen  Evans  was  one  of  the  Proprietors  of  the  ^'"'-^"'^ 
Stock  of  the  Hudfons  Bay  Company^  which  Com-  p„„y,  y,-. 
pany  are  made   a    Corporation   by   Charter,  and  are  ^^l^^^*^''^"^ 
tliereby  impowered  to  make  By-Laws  for    the  better  make  Re- 
Government  of  the   Company,    and  for  the  Manage-  [Jpo^^'XV 
ment  and  DIre£lion  of  their  Trade  to  Hudfons  Bay.     Stock, fwz.) 

•^  "^  that  it  fnall 

firft  be  liable  to  pay  the  Debts  due  to  tliemfelves  from  their  own  Members,  or  to  anfwer  the 
Calls  of  the  Company  upon  the  Stock. 

Accordingly  they  made  a  By-Law,  that  if  any  of 
their  Members  fhould  be  indebted  to  the  Company, 
his  Stock  in  the  Company  ihould  be  in  the  firrt 
place  liable  to  the  Debts  which  fuch  Member  fhoiild 
owe  the  Company  ;  and  that  the  Company  might 
feife  and  detain  the  faid  Stock  for  the  Debts  due  to 
them. 

One  J.  S.  was  intrufted  to  a£l:  for  them  npon  a  Pro- 
jeft  of  Infurances  on  Marriages  and  Apprentices,  (^7^.) 
that  on  the  Hufband's  or  Apprentice's  paying  down 
fuch  a  Sum  to  the  faid  J.  S.    that  then  the  faid  J.  S. 

ihould 


\ 
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{lioukl  pay  fo  much  to  the  Widow  of  the  fald  Hufhand, 
in  cafe  fhe  furvived  ;  or  to  the  Apprentice,  if  he 
fhoLiId  come  out  of  his  Apprentlcefhip  and  fet  up  a 
Trade  ;  and  the  faid  J.  S.  was  only  a  Servant  of  the 
Company's,  who  received  In,  and  made  Orders  to  ilTue 
and  pay  out  this  Money ;  and  it  was  on  this  Account, 
and  in  Truft  for  the  Company,  that  Sir  Stephen  -Evans 
was  indebted  to  the  faid  J.S. 

Afterwards,  on  Sir  Stephen  Evans's  becornlng  a  Bank- 
rupt, the  Aflignees  under  the  Commiffion  brought  a 
BUI  agalnft  the  Company,  Ihewlng  that  the  fald  Sir 
Stephen  Evans  had  i  5C0  /.  in  their  Stock,  and  praying 
an  Account  of  the  Profits  and  Dividends  thereof. 

The  Defendants  the  Company  Infifted,  that  Sir  Ste- 
phen Evans  was  indebted  to  J.  S.  their  Truftee  in  the 

Sum  of and  that  Sir  Stephens  s  Stock  ought  to  be 

liable  to  pay  that  Debt. 

Obje£led  for  the  Plaintiffs  (by  Wearg  Solicitor  Ge- 
neral) That  this  By-Law  of  the  Company  was  void, 
(rv^.)  That  the  Stock  of  the  Company  fhould  be  liable  to 
any  one  Debt  in  Preference  to  another:  For  that  all 
Debts  ought  to  be  paid  according  to  Courfe  of  Law, 
and  no  By-Law  could  be  made  to  the  Prejudice  of  a 
third  Perfon,  who  might  be  a  Creditor,  fo  as  to  poft- 
pone  him ;  that  it  was  as  if  two  Copartners,  on  their 
entering  Into  Copartnerfhlp,  fhould  covenant  that  the 
Stock  of  each  Partner  fhould  be  firll  liable  to  the  Debts 
which  he  Ihould  owe  to  the  other  Partner,  before  the 
Debts  which  he  fhould  owe  to  any  other  Perfon. 

SoaBy-Law       Lord  Chancellor  :    This   Is  a   good  By-Law  ;   for  the 
pLy  w  Sze  '^S^^  Intereit  of  all  the  Stock  is  in  the  Company,  who 

a  Member's  2  aiC 

Stock  for  a 

Debt  due  frnm  a  Member  to  the  Company,  is  good  ;  but  if  this  Debt  be  not  due  to  the  Com- 
pany but  to  their  Truflce,  then  the  By-Law  will  not  extend  to  it. 
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are  Truftees  for  the  feveral  Members,  and  may  order 
that  the  Dividends  to  be  made  fhall  be  under  parti- 
cular Reftrlclions,  or  Terms ;  and  by  the  fame  Reafon, 
that  this  By-Law  is  objefted  to,  the  common  By-Laws 
of  Companies,  to  dedu£l  the  Calls  out  of  the  Stocks  of 
the  Members  refufmg  to  pay  their  Calls,  may  be  faid 
to  be  void. 

As  to  the  other  Part  of  the  By-Law,  impowerins; 
the  Company  to  detain  and  feife  the  Stock  of  fuch 
Member,  that  is  alfo  good ;  but  then  there  ought  to 
be  fome  A£1  done  by  the  Company,  to  order  or  de- 
clare, that  the  Stock  of  fuch  Member  is  feifed  for  the 
Debt  due  to  the  faid  Company  ;  but  this  being  a  By- 
Law,  to -the  Prejudice  ot  other  Creditors,  it  Ihall  be 
taken  ftritlly,  and  not  to  extend  to  fuch  Debt  as  the 
Member  does  not  owe  in  Law,  but  only  in  Equity  ; 
and  in  the  prefent  Cafe  this  is  in  Law  a  Debt  due 
to  J.  S. 

A  Corporation  has  an  implied  Power  to  make  By-  a  Compa- 
Laws ;  but   where  the  Charter  gives  the  Company  a  "y  without 
Power  to  make  By-Laws,  they  can  only  make  them  in  by^the^r*^' 
fuch  Cafes,  as  they    are  enabled  to  do  by  the  Charter ;  c^^^"'^'' 
tor  inch  Power  given  by  the  Charter  implies  a  Nega-  Courfe 
tive,  that  they  fhall  not   make  By-Laws  in  any  other  ^^^^  .^r 

CaleS.  '•  if  they  have 

a  particular 
Power  to  make  By-Laws  for  the  Management  of  their  Trade,   they  cannot  make  By-Laws  for 
carrying  on  Prcje£ls  foreign  to  the  Affairs  of  the  Com[ian\-. 

Thus,  where  the  Company,  in  the  principal  Cafe, 
have  a  Power  "iven  them  bv  the  Charter  to  make  Bv- 
Laws  for  the  Management  of  their  Trade  to  Hudjons 
Bay,  this  Power  implies  a  Negative,  that  tliey  cannot 
make  any  other  By-Laws;  a  fortiori  they  cannot  make 
By-Laws  in  Relation  to  Projedls  and  Jniurances,  which 
by  (a)  Adi  of  Parliament  are  decbircd  to  be  illegal.    W7''^* 

Vol.  n.  Hhh  ^Duke  c^^!ii' 
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Cafe  56.    Duke  of  Rutland  &  at  verfus  Duchefs 
Lcr^  M,c.  of  Rutland  £/  af. 


One  makes   T    ^j^Y  Rdchel  Manners,  Sifter  to  the  Plaintiff"  the 

a  Will  and 


clesfield. 

anTxecu-  ^  Dukc  of  Rutland,  having  a  Portion  left  her  by 
tor,  and  j^^j.  pother  the  late  Duke,  and  being  intitled  to  other 
gacy  of  Money  which  in  the  whole  amounted  to  about 
ExeLun^^  io,coo/.  and  was  either  fecured  by  Mortgages  or 
but  makes  charged  upon  Land,  made  her  Will,  in  the  Beginning 
"ion%t  of  whi^l^  mentioning  of  what  her  Eftate  confifted, 
Surplus;  Pa-  an^}  [^at  Ihe  intended  to  difpofe  of  the  fame  by  her 
of  the  iT''  Will,  llie  gave  to  every  one  of  her  Brothers  and  Sifters, 
tention  and  ^^-jj  gj^Q  j-q  iigj-  Half  Brothers  and  Sifters,  pecuniary 
of  the  Te-  Legacies,  particularly  to  her  eldeft  Brother  the  Plain- 
fiator  touch-  ^j^  ^^^  p^^j^g  500 /.  after  which  flie  made  no    Dif- 

Surpius  ad-  pofition  of  the  Surplus  of  her  perfonal  Eftate,  but  left 
'"'""''•        the  Duke  fole  Executor. 

There  were  three  Witneffes  to  the  Will,  the  Duchefs 
of  Devon/Jjire,  Mr.  Vernon  a  Clergyman,  who  drew  the 
Will,  and  one •  a  Servant. 

Mr.  Vernon  the  Witnefs  faid.  That  the  Teftatrix  the 
Lady  Rachel  Manners  did  not  give  any  exprefs  In- 
ftrudlions  for  leaving  the  Surplus  to  the  Plaintiff'  the 
Duke ;  but  that  he  underftood  and  fuppofed,  that  his 
Grace  was  to  have  the  Surplus  of  her  perfonal  Eftate ; 
and  that  for  the  Reafons  following,  becaufe  ftie  had 
made  him  fole  Executor,  alfo  for  that  when  the  Te- 
ftatrix had  given  feveral  Legacies,  he  asked  her 
whether  ftie  would  give  more  Legacies,  To  which 
the  Teftatrix  replied.  No;  That  then  he  (the  Witnefs) 
asking  her,  whom  flie  would  make  Executor,  Ihe  re* 
plied,  ftie  would  make  the  Duke  her  Brother  fole 
Executor;  and  that  ftie  hoped  his  Grace  would  not 
4  take 
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take  it  ill,  that  file  had  given  fo  much  away  from 
him;  and  that  the  next  Day  afterwards  the  Tefta- 
trix  fent  to  the  Duke,  defiring  him  to  take  Care  of  a 
Legacy  of  i  oo  /.  which  flie  had  diredled  to  be  paid  to 
the  Poor. 

The  Duchefs  of  DewnjJnre  fwore,  that  to  the  belt 
of  her  Remembrance,  the  Teftatrix  being  asked  at  the 
Time  of  making  the  Will,  whether  fhe  intended  that 
the  Surplus  of  her  perfonal  Eftate  lliould  go  to  the 
Duke  her  Executor,  anfwered,  Tes. 

The  Servant,  who  was  the  third  fubfcribins  Wit- 
nefs  depofed,  that  the  Teftatrix  being  asked  who  fhe 
defigned  fliould  have  the  Surplus  of  her  perfonal  Eftate, 
exprefly  anfwered,  The  Duke  her  Brother. 

To  all  which  it  was  on  the  Opening  of  the  Caufe 
objefted,  that  Parol  Evidence  relating  to  the  Declara- 
tions of  the  Teftatrix,  who  flie  intended  fhould  have 
the  Surplus  of  her  perfonal  Eftate,  ought  not  to  be 
read ;  in  Regard  this  would  introduce  all  the  Mifchief 
and  Inconvenience,  which  the  Statute  of  Frauds  and 
Perjuries  was  made  to  prevent. 

Scd  per  Cur:  Let  the  Evidence  be  read,  and  we  will 
judge  of  it  afterwards;  and  the  faid  Evidence  being 
accordingly  read,  and  after  hearing  Counfel  on  both 
Sides,  Lord  Chancellor  proceeded  to  give  his  Opinion 
as  follows  : 

As  I  have  feveral  Times  [a)  decreed  it,  fo  I  think  it  [a)  See  the 
grounded    on    the  greateft    Reafon   and  Tuftice,    that  ^^^.""^ 

o  _  O         ^  ,  J  ^  tarrington 

where  there  is  an  exprels  Legacy  given  to  an  Executor,  verfus 
and  no  Devife  of  the  Surplus,    fuch  Surplus  ftiall  go  ^ff ^' 

according  Generally 

fpeaking, 
if  there  be  an  exprcfs  Legacy  to  the  Executor,  and  no  Devife  of  the  Surplus,  the  Executor 
{hall  not  have  the  Surplus ;  but  the  fame  fhall  be  diftributable  according  to  the  Statute. 
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according  to  the  Statute  of  Diftribution  to  the  next  of 
Kin.  As  to  the  Executor's  being  intitled  thereto,  it  might 
with  equal  Reafon  be  faid,  that  where  the  Spiritual 
Court  grants  Adminiftration  to  a  Perfon,  this  Ihall  in- 
title  the  Adminiftrator  to  the  Surpkis  after  Debts 
paid ;  whereas  neither  Executor  nor  Adminirtrator 
have  any  legal  Intereft  in  the  perfonal  Eftate,  but  are 
/  vefted  only  with  a  legal  Power  over  it,   juft  as  every 

Truftee  has  a  legal  Power  over  his  Truft-Eilate. 

If  an  Executor  or  Adminiftrator  had  any  legal  or 
beneficial  Intereft  in  the  perfonal  Eftate,  they  would 
by  Confequence  have  a  Power  of  devifing  it  by  Will  j 
but  it  is  plain  they  cannot  devife  it. 

Nay,  it  is  demonftrable,  that  an  Executor  has  no 
legal  Intereftj  becaufe  when  an  Executor  dies  inte- 
ftate,  whatever  is  his,  will  go  to  his  Adminiftrator; 
whereas  all  the  perfonal  Eftate  of  his  Teftator  will 
belong  to  the  Adminiftrator  de  bonis  non,  i^c.  and  not 
to  the  Adminiftrator  of  the  Executor. 

Secus^  If  the  Executor  be  alfo  a  refiduary  Legatee, 
which  Ihews  that  whatever  the  Executor  has  as  Exe- 
cutor,  is  only  jure  alieno;  and  it   is  no  Argument  to 
fay,  that  as  when  I  make  fuch  a  one  my  Heir,  I  give 
him  my  real  Eftate;    fo  by  the  fame   Reafon,  by  ma- 
king him  Executor,  I   give  him  my  perfonal  Eftate  ; 
for  the  Heir  is  fued  in  the  Debet  isf  Detinet;   but  the 
Suit  againft  the  Executor  muft  be  in  the  Detinct  only ; 
and  the  AfTets  are  faid  to  be  bona  Tejlatoris,  and  not 
{")  ^'"^'^^^^^  bonaExecutoris '.    and  the  appointinij  one  Executor,  is 
rhigton  ver.  on'y  appointing  him   to  {a)  execute  the  W  ill  or  the 
Kmghtlq,      deceafed. 

ubi  fupra. 


The 
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The  Difficulty  would  be  to  maintain,  that  If  one 
fliould  make  a  Man  Executor  without  either  dirpofing 
of  the  Surplus,  or  giving  an  exprefs  Legacy  to  the 
Executor,  llich  Executor  Ihould  have  the  Surplus. 

But  it  having  been  held,  that  where  no  exprefs  Le- 
gacy has  been  given  to  the  Executor,  he  will  be  intl- 
tled  to  the  Surplus  ;  and  on  the  other  Hand,  that  the 
having  given  a  Legacy  to  the  Executor  implies  he 
fhall  have  no  more,  for  that  otherwiie  he  would  have 
all  and  fome  j     I  will  not  alter  thefe  Refolutions. 

Giving  to  the  next  Kin  exprefs  Legacies,  even  the' 
it  be  to  all  the  next  of  Kin,,  will  not  exclude  them 
from  coming  in  for  the  Surplus  upon  the  Statute  of 
Diftribution ;  and  there  is  ftill  much  lefs  Reafon  for  it, 
where  the  Legacies   to  the    next  of  Kin  are  unequal. 

It  is  very  neceflary  that  the  Rule  of  Property  iliould 
be  known,  fixed,  and  certain,  that  People  may  know 
which  Way  to  ileer. 

And  it  is  true,  that  the  Court  has  frequently  (hewn 
this  Favour  to  the  Executor,  to  allow  Parol  Evidence 
in  Proof  of  the  Intention  of  the  Tertator,  to  rebut 
that  Equity  which  otherwife  would  be  in  Favour 
of  the  next  of  Kin. 

Thus  in  the  Cafe  of  Lady  (^)  Calnshorough  verfus  (a)  2  Vcrn. 
Lord  Gainsborough,  where  the  Teitator  direded  the  y^j-^^jj^^ 
Scrivener  to  give  the  Surplus  to  the  Executrix,  which 
the  Scrivener  omitted  to  do,  conceiving  the  lame  to  be 
implied  by  making  the  Wife  Executrix ;  this  was  a 
Piece  of  Obftinacy  in  the  Drawer  of  the  Will,  for 
which  the  Executrix  ought  not  to  fuffer. 

Vol.  II.  I  i  i  But 
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But  here  the  Evidence  is  very  ftrong,  that  the  Tc- 
ftatrix  intended  the  Surplus  to  the  F,xecutor,  and  this 
is  Evidence  of  the  Declaration  of  the  Teftatrix  at  the 
Time  of  making  the  Will. 

It  is  material,  that  the  Teftatrix,  reciting  her  per- 
fonal  Eftate  in  the  Beginning  of  the  Will,  declares 
her  Intention  to  difpofe  of  it;  which  muft  be  un- 
derftood  of  her  Intention  to  difpofe  of  the  Whole. 

Alfo  when  the  Will-Maker  (Mr.  Vernon)  asked  the 
Teftatrix,  whether  ftie  would  give  any  more  Legacies? 
ihe  faid  No  ;  and  thereupon  Mr.  Vernon  faid,  Who 
then  will  you  make  your  Executor?  To  which  flie  re- 
plied,  My  Brother  the  Duke. 

Teftatrix  Again,  the  Teftatrix  declared,   that   fhe  hoped  her 

faying  that  Brother  would  not  take  it   ill  that  ihe  had  given  fo 

herE^cu-  much   from  him;    which   is  an  Argument,  that  ftie 

tor  would  thought  the  Legacies  which  were  given,   were  to  the 

ill  that  fhe  Prejudice  of  her  Executor  and  not  of  her  next  of  Kin  ; 

gave  fo  ^g  jj.  ^vould  have  been,  were  the  next  of  Kin  to  have 

much  from 

him,  an  E-    the  SurpIuS. 

vidcnce  that 

the  Executor  fhould  have  the  Surplus. 

The  Duchefs  of  De-vonJInre's,  Evidence  is,  that  the 
Teftatrix  declared  the  Duke  ftiould  have  the  Surplus. 

Moreover  the  Servant  pofitively  fwears,  that  die 
Teftatrix  declared  the  Executor  the  Duke  ftiould  have 
the  Surplus,  which  Mr.  Vernon  the  Will-Maker  might 
not  mind,  he  being  at  that  I  ime  otherwife  imployed 
(videlicet)  in  writing  the  Will. 

It  is  further  material,  that  the  Teftatrix  fent  to  her 

Executor  and  not    to  her    next    of  Kin   acquainting 

4  him 
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him,  that  fhe  defired  lOo/.  fhould  be  given  out  of 
her  Eftare  to  the  Poor  ;  which,  tho'  it  be  a  void  Le- 
gacy, (becaufe  not  in  Writing)  yet  is  an  Evidence  of 
her  Intention,  or  of  her  confidering  her  Executor  as 
the  only  Perfon  concerned  in  the  Surplus  j  and  there- 
fore gave  him  Notice  of  what  ilie  defired  might  be 
done. 

After  all  I  own,  that  the  Allowing  Parol  Evidence 
is  exceedingly  dangerous  and  not  to  be  done,  in  Cafe 
of  Difcourfes  at  a  difterent  Time  from  that  of  making 
the  Will.  But  yet  abibailcdly  from  that  Cafe,  parol 
Evidence  has  been  admitted. 

Thus  \fl  in  (a)  Cheney  sC^l^q,    where  one   had  two  W  5  Co. 68, 
Sons  of  the  fame  Name,    it  was  held  neceifary   that 
parol  Evidence  fhould   be  given  to  afcertain  which  of 
the  Sons  was  meant,  elfe  the  Will  muft  have  been  void. 

2dl}\  In  the  Cafe  of  {b)  Litton  verfus  Litton,  where  ^m  j^      ^ 
Sir  IVilliam  Litton  devifed  all    his  Lands  out  of  Settle-  '"  Chan. 
ment.  Lord  Cowper  allowed  parol  Evidence  to  be  read,  fohEdit. 
though  it  is  true  {c)  one  of  the  Judges  who  were  Af-  2Vern.62i. 
fiflants  to  him  at  that  Time,  was  of  Opinion  againft  the  136.'  ^  "^ 
Reading  it ;    in  which  Cafe  the  Fa£l  was,  that  fome  (i^  ^'^'■- J"^- 
Lands   were    out    of   all   Settlement,    fome   were   in  faid'inVem. 
Settlement,     but    the   Limitations    were     fpent,    and  ^"^  ^-  ^^" 

1  T  1  •       o        I  1  '  ports  in 

other  Lands  were  m  Settlement,  but  the  Reveriion  in  Ch«ncery 
Fee  was  in  the  Teftator.  '^''  J^'^s^^ 

appear  to 
have  been 
unanimous  for   reading  it. 

:idly.  In  (d)  Ball  and  Smith'' ^  Cafe  it  was  held,  that  (^)  ^^ern. 

,  -'    -^      xTT-r  J      T^  •  111  -    675.  and  the 

where  a  Wiie  was  made  Executrix,  and  had  an  exprefs  Cafe  of /-^r- 

II  bi  fupra. 
Where  the  Wife  has  been  Executrix,  and  at  the  fame  Time  has  ha  1  an  exprefs  Legacy,  vet 
(he  has  under  fome  Circum(tances  been  lield  intitkd  to  the  Surplus;    a  fortiori    waere  th* 
Executor  bears  the  Title  or  Honour  of  the  Fa;nil-,'. 
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Legacy  given  to  her,  (he  fhould  neverthelefs  be  Intltled 
to  the  Surplus,  becaufe  it  was  the  Cale  of  a  Wife  ; 
and  if  a  Wife  is  to  be  fo  regarded,  I  take  the  prin- 
cipal Cafe  to  be  ftronger,  where  the  Mead  of  the  Fa- 
mily the  Duke  who  bears  the  Honour  of  the  Family, 
is  made  Executor,  and  who  may  be  juftly  thought  to 
be  above  the  Drudgery  of  being  a  bare  Executor,  con- 
fequently  I  w^ill  rather  fuppofe  that  fomething  bene- 
ficial  was  intended  him. 

And  I  am  the  rather  induced  to  be  of  this  Opinion^ 
in  regard  the  Duchefs  of  Rutland,  tho'  fhe  claims  to 
be  let  in  for  an  equal  Share  with  the  reil  of  the  De- 
fendants, yet  being  but  a  Mother-in-law  to  the  Teffa- 
ftrix,  if  the  Surplus  had  been  dii1:ributable,  fhe  as  not 
being  of  the  Blood  of  the  Teflatrix,  could  have  claimed 
no  Part  upon  the  Statute  of  DiHribution. 

In  all  which  Points  Lord  Chancellor  was  very 
clear. 
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Stent  verfus  Bailis.  cafe  57. 

At  the  Rolls. 

TH  E  Bill  was  to  be  relieved  againfl:  a  Contrail  in  One  articles 
Writing  for  the  Sale  of  eleven  Shares  of  the^^P^y^s/. 
n    •  o  1  '11  abharefore- 

Lultring  Company  at  58/.  a  Share,  with  the  10/.  per  leven  Shares 
Cent,  which  the  Company  had  called  in,  and  which  J^*J^  ^oin- 
the  Defendant  the  Seller  had  agreed  to  pay.  pany  at  the 

next  opening 
of  the  Books ;   the  Books  never  after  opened  ;   the  Vendee  relieved  in  Equity  from  paying. 

The  Articles  of  Agreement  were  dated  i  o  Aug.  1720. 
and  the  Money  to  be  paid  on  the  then  next  opening 
of  the  Company's  Books,  at  which  Time  the  Defendant 
was  to  transfer  the  Shares  to  the  PlaintiflF. 

The  Scrivener  drew  the  Articles  according  to  thefe 
Inftru6lions  ;  but  at  the  Meeting  of  the  Parties  in  or- 
der to  feal,  the  Defendant  the  Seller  of  the  Stock  in- 
filled that  he  would  not  fell,  unlefs  the  Plaintiff 
would  agree  to  pay  the  Purchafe-Money  at  all  Events 
at  fuch  a  Day  certain,  whether  the  Books  did  then 
open  or  not ;  and  the  Stock  being  then  rilen,  the 
Plaintiff  confented  to  execute  an  Indorfement  on  the 

Vol.  II.  K  k  k  Articles 
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Articles  to  that  Purpofe,    which  Articles  and  Indorfe- 
ment  were  executed  at  the  fame  1  "ime  in  a  Tav^ern. 

On  the  2  0  th  of  Augufl  a  Scire  Facias  ilTued  to  re- 
peal  the    Patent  granted  to    this   Company,    and   at 
the  fame  Time  a  Proclamation  was  publiihed  to  forbid 
(fl;6Geo.i.  proceeding  in  Transfers,  and  an  (a)  a£1  of  Parliament 
cap.  I  .      afterwards  palfed  making  it  a  Pr^munire  to  have  any 
Dealings  with  thofe  Bubbles. 

The  Company  remitted  the  Call  of  i  o  /.  per  Cent. 
and  in  lieu  thereof  accepted  2  /.  per  Cent,  but  never  af- 
terwards opened  their  Books,  nor  (as  their  own  Secre- 
tary depofed)  were  they  ever  likely  to  do  fo. 

The  Defendant  Bailis  brought  an  Aftion  on  the  Ar- 
cles,  to  which  the  Plaintiff  had  pleaded  Non  eft  fa^um, 
and  on  a  Verdift  for  Bailis  at  Law,  Stent  fued  out  a 
Writ  of  Error,  and  on  bringing  a  Bill  in  this  Court, 
obtained  an  Injunflion. 

At  the  Hearing  of  this  Caufe,  it  was  obje£led  for 
the  Defendant, 

ijl,  That  tho'  this  was  an  hard  Cafe  on  the  now 
Plaintiff,  yet  that  it  had  been  likewife  hard  on  the  De- 
fendant, who  was  not  a  Contriver  of  the  Projed:  but 
a  Sufferer  by  it,  having  himfelf  bought  Stocks  at  high 
Rates. 

2dly,  That  Equity  ought  in  fuch  Cafes  to  ftand 
Neuter,  and  to  let  the  Hardfhip  relt  where  the  Law 
had  caft  it,  and  at  Law  the  now  Defendant  had  a 
Verdia. 

^dlj,  That  it  could  not  be  pretended  here  was  any 

Fraud  on  the  Defendant's  Side,   who  from  the  Time 

I  of 
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of  the  Contra£l  made    was  a  Truftee  for  the  Buyer,  , 

at  whofe  Rifk  any  Accident  which  had  fallen  upon  the 

Stock  from  tlie  Time  of  the  Contrail:,  mull  be  ;  and 

that  this  was  not  unreafonable,    fince  he  would  have  - 

been  intitled  to  the  Benefit  of  It,    had  it  roie  in  the  | 

Price  ;  and  that  tho'  the  Books  had  been  lliut  up  for  : 

fome  Time,    yet  it  was  impollible  to  know  but  that 

they  might  open  again,  and  that  in  a  little  Time.  i 

/^thly.  As  to  the  Calls  of  i  o  /,  per  Cent,  to  be  paid 
by  the  Buyer,    tho'   thefe  were  afterwards    counter- 
manded, and  inftead  thereof  2  /.  per  Cent,  had  been  ac-  ; 
cepted,  this  was  fa  id  to  be  done  in  Purfuance  of  Orders                                ,] 
and  By-Laws  made  by  the  Company,  to  which  every                               \ 
Purchafer  and  Proprietor  muft  liibmit ;    and  all  that 
the  Defendant  Bailis  was  to  fell,  was  his  Right,  which, 
let  it  have  been  what   it  would,   the  Plaintiff  was  to 
pay  fo  much  Money  for  it ;  and  if  the  Adi  of  Parlia- 
ment had  made  this  Matter  criminal,    or   the  Dealing                              i 
in  it  a  Praemunire,  the  now  Plaintiff  might  have  taken 
Advantage  of  it  at  Law. 

^thly.    That  if  the  Money   had  happened  to  have 

been  paid,  furely  Equity  would  not  have  compelled  it 

back  again.      And  as  Equity  would  not  perhaps  have  1 

helped  the    Defendant   to  the  Debt,     had    it    turned 

out  a  lofing   Bargain,    fo  there  was   as   little  Reafon 

for  it  to  interpofe  or   deprive    the  Defendant  of  the 

Advantage  which  he  had  now  gained   at  Law  by  the 

Verdia.  \ 

I 

I 

Miifter  of  the  Rolls  :    It   is  againft  natural    Juflice,  Againft  na-  | 

that  any  one  fhould  pay  for  a  Bargain  which  he  can-  [hafanytne  ' 

not  have ;  there  ought  to  be  quid  pro  quo,  but  in  this  fl^ouU  pay 

Cafe,  the  Defendant  has  fold   the  Plaintiff  a  Bul;l;le  or  gab^wWch 

Moonflme.  ^^  c^""«t 

have. 
It 
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It  Is  Impoflible  that  this  Bargain  fliould  ever  be 
made  good  to  the  Plaintiff,  for  here  is  Proof  by  the 
Company's  own  Secretary,  of  his  having  advifed  with 
three  eminent  Counfel,  who  all  agree  that  the  Com- 
pany cannot  juftify  accepting  any  more  Transfers, 
and  the  Money  cannot  be  faid  to  be  due  in  Confcience, 
fuppofing  the  Plaintiff  to  be  incapable  of  coming  at 
what  he  contraded  for,  and  in  Confideratlon  whereof 
he  was   to  pay  his  Money. 

If  I  article        jf  I  Ihould  biiy  an  Houfe,  and  before  fuch  Time 

HoufJ,  and  as  by  the  Articles  I  am  to  pay  for  the  fame,  the  Houfe 

the  Houfe  is  [^g  bumt  down   by  Cafualty  of  Fire,    I  Ihall  not  in 

before  the"  Equity  be  bound   to  pay  for  the  Houfe,  and  yet  the 
Day  of  Pay-  j^Qufe  may  be  built  up  again  ;  but  I  doubt  it  will  be 

nctVound  impoffible  to  fet   up   the  Company  again,  as  in  the 

Mon?  ''''  ^^^^^^  ^^^^  ^^^  ^^^^^^  ^"^y  ^°  ^^'^^  Houfe.     ^ 

It  is  confiderable,   that  the  Contra£l  was  made  in 
1720,    which  being  near  four  Years  iince,   and   the 
Books  having  never  been  opened  fmce,  it  is  to  be  pre- 
^  fumed  they  never  will. 

As  to  the  Objeftion,  that  the   Plaintiff  here  might 

have  defended  himielf  at  Law,  he  was  particeps  cri- 

minis,  and   therefore  could  not  (I  doubt)  have   taken 

Advantage  of  the  Statute ;    befides,  Matters  of  Fraud 

(a)  Ante/^r*"  are  cognizable  {a)  in  Equity,  as  well  as  at  Law\      The 

^ivdhpT    original   Contraft    was   to    pay  the   Purchafe   Money 

&  Arnold,     upon  the  Transfer,  both  which  were  to  be  made  ^mul 

J;  verfus"^"'  ^  femel ;  and  the  Meaning  of  the  Indorfement  is  no 

Ganiinn:7^j(jj,Qj^Q^  than  that  if  the  Books  fhould  not  open  on  the 

very  Day    that  was   appointed  for   that  Purpofe,  the 

now  Plaintiff'  would  not  infift  upon  the  precife  Time, 

but  would  pay  the  Money. 

I  But 
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But  ftlll  he  muft  be  fuppofed  to  hav^e  been  under 
an  Expeftation,  that  in  a  reafonable  Time  the 
Books  would  open,  and  a  Transfer  be  made  to 
him ;  certainly  it  cannot  be  imagined,  that  the  Plain- 
tiff would  ever  have  been  prevailed  upon  to  cove- 
nant for  the  Payment  of  the  Aloney  at  a  preciie 
Day,  had  he  entertained  the  leaft  Appreheniion,  that 
the  Books  would  never  have  opened.  The  Seller  in 
this  Cafe  is  the  chief  A£lor,  he  went  to  Market  with 
the  Bubble  ;  and  fince  no  Transfer  can  be  made,  let 
there  be  a  perpetual  Injunftion,  and  let  the  Defen- 
dant at  the  Plaintiff's  Charge  enter  Satisfaclion  on  the 
Judgment. 

Afterwards  in  Michaelmas  Term  172'),  there  was  a 
Rehearing  of  this  Caufe  before  Lord  Chancellor  Kingj 
when  it  was  infilled  for  the  Plaintiff  Stent,  that  it  was 
indeed  very  reafonable  the  Plaintiff  Ihould  run  the 
Rifque  of  the  Falling  of  the  Stock,  were  it  to  fall 
ever  fo  low  \  but  though  it  were  fallen,  yet  ought  he 
ftill  to  have  fome  Stock  for  his  Money. 

On  the  other  Side  it  was  fald,  that  in  this  Cafe 
the  Plaintiff  and  Defendant  mull:  both  be  intended 
to  know  what  they  were  trafficking  in,  (vl?^)  in  a 
Matter  of  a  very  precarious  Nature,  in  Stock,  which 
was  in  the  Power  of  the  Company,  in  Regard  they 
could  ftop  any  further  Transfers,  and  fliut  up  the 
Books  at  their  Pleafure,  and  the  lail  Agrecmei^t  be-  . 
tween  both  Parties  being,  that  the  Defendant  Ihould 
have  iiis  Money  in  all  Events,  whether  the  Books 
opened  or  not,  and  lince  there  was  no  Fraud  to  be 
imputed  to  the  Defendant,  who  had  himfelf  been  a 
fair  Purchafer  of  his  Stock,  and  not  the  firft  Proje£lor 
or  Inventor,  the  Lofs  ought  to  reft  where  the  L?w 
.    Vol.  II.  L  11  had 
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had  laid  it,  and  each  Side  having  equal  Equity,  there 
could  be  no  Room  for  the  Court  to  interpofe. 

Lord  Chancellor  King:  I  cannot  divide  the  Lofs,  but 
would  recommend  it  to  both  Parties  to  treat  together, 
and  fhare  the  fame,  and  for  that  Purpofe  a  Day  vv^as 
given  to  the  Parties,  who  (as  I  hear)  agreed  the 
Matter. 


Cafe  58. 


Coimtefs  Doivager  of  Coverttry  verfus 
William  Earl  of  Covejttrj,  ^  Sir 
William  Carey   &"  ux. 


Tenant  for 
Life  with 
Power  to 
make  a 
Jointure, 
Remainder 
over.  Te- 
nant for 
Life  cove- 
nants to 


^HE  Countefs  Dowager  of  Coventry's  Bill  was  for 
a  fpecitic  Performance  of  Articles  made  on  the 
Marriage  of  Gilbert  late  Earl  of  Co-vcntry  with  the 
Plaintiff  the  Countefs  Dowager,  by  which  Articles 
Gilbert  late  Earl  of  Coventry,  who  was  but  Tenant  for 
Life,  with  Remainder  to  his  firft,  iD'c.  Son  in  Tail 
Male,   Remainder  to  the  Defendant  William  now  Earl 

Jointure  to  of  Coventry,  covenanted  to  make  a  Jointure  of   500  /. 

CMfiJera-  P^^  Annum  upon  his  Lady  the  Plaintiff,    purfuant  to  a 

tion  of  a     Power  given  him  by  his  Father's  Will. 

Marriage 

by  Virtue  of  his  Power,  or  otherwife,  of  500  /.  per  Annum,  and  dies  before  making  the  Join- 
ture; Equity  will  make  it  good. 

The  Cafe  was  thus  :  Thomas  Earl  of  Coventry  be- 
ing feifed  in  Fee  of  diverfe  Manors  and  Lands  of  a- 
bout  8000  A  -per  Annum,  and  having  Iffue  Thomas  Lord 
Deerhurfl  his  eldeft  Son,  and  Gilbert  his  fecond  Son, 
by  his  Will  dated  24  March  1698.  devifed  divers 
Manors,  i^c.  unto  his  eldeft  Son  (the  Lord  Deerhurfl) 
for  Life,  Remainder  to  his  firft,  ^c.  Son  in  Tail 
Male,  Remainder  to  Gilbert  his  fecond  Son  for  Life, 
Remainder  to  his  firft,  ^c.  Son  in  Tail  Male,  Remain- 
4  der 
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der  to  the  Defendant  William  Coventry  for  Life,  Re- 
mainder to  his  firft,  ^c.  Son  in  Tail  JNJale,  Remain- 
ders over,  with  a  Power  given  to  any  of  the  Devifees 
for  Life  (when  feifed)  by  any  Writing  to  fettle  any 
Part  of  the  PremilTes  not  exceeding  500/.  ^er  Annim^ 
upon  any  Wife  which  they  Ihould  refpe£lively  marry, 
for  her  Jointure,  fo  as  fuch  Wife  brought  a  Portion 
equivalent  to  fuch  Jointure. 

The  TeftatorEarl  Thomas  died,  having  furvived  Lord 
Dcerhurft,  who  left  an  Infant  Son  afterwards  Earl  of 
Coventry,  but  he  dying  an  Infant  and  without  IlTue, 
the  Honour  and  Eftate  came  to  Gilbert  the  fecond  Son. 

Gilbert  Earl  of  Coventry  on  his  Marriage  with  the 
Plaintiff  Anne  only  Daughter  of  Sir  Strenjham  Ma/lers, 
in  Confideration  of  the  Marriage  and  of  1 0,000  /. 
Marriage  Portion,  by  Articles  previous  to  the  Mar- 
riage dated  25  June  17  15.  covenanted  with  Truiiees, 
at  the  Requeft  of  Sir  Stren/ham  Majiers,  according  to 
the  Power  given  to  Earl  Gilbert  by  the  faid  Earl  Tho- 
mas%  Will,  or  otherwije,  to  fettle  Lands  of  the  Va- 
lue of  ^00  /.  I^er  Annum  upon  the  faid  Anne  his 
then  intended  Wife  for  Life  as  her  Jointure ;  Earl 
Gilbert  alfo  covenanted,  that  5000  /.  Part  of  the  faid 
10,000  /.  Portion,  fhould  be  laid  out  in  Land  and 
fettled  on  the  faid  Anne  for  her  Life,  and  further,  that 
the  Heirs  and  Executors  of  the  faid  Earl  Gilbert  Ihould 
pay  250/.  -per  Annum  to  the  faid  Anne  for  her  Life,  to 
commence  after  Earl  Gilbert's  Death,  and  this  500  /. 
per  Annum  to  be  fettled  purfuant  to  the  Power,  and 
the  5000  /.  covenanted  to  be  laid  out  in  Land,  and 
the  250  /.  per  Annum  covenanted  to  be  paid,  was  to  be 
in  full  of  the  Plaintiff  Anne  the  Countefs  of  Coventry  s 
Jointure. 

The 
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The  Marriage  foon  afterwards  took  EfFe£l ;  and, 

Earl  Gilbert,  being  reqnefted  by  Sir  StreyiJJjam  Maflers 
to  make  a  Jointure  of  ■  500  /.  per  Annum  purfuant  to 
the  Power,  did  accordingly  direct  the  Jointure  to  be 
made,  and  Lands  were  let  apart  for  that  Purpofe  of 
500/.  a  Year  within  the  Power,  and  the  Draught  of 
the  Jointure  was  drawn  and  ingrofied,  but  laid  by  for 
fome  Time  unexecuted.  After  which  Earl  Gilbert 
died  fuddenly  at  the  Bath  without  liTue  Male,  and 
leaving  Lady  Anne  Carey  Wife  of  Sir  William  Careys 
his  only  Daughter,  and  refiduary  Legatee,  and  the 
Eftate  and  Honour  came  to  the  Defendant  the  Remain- 
der Man  William  the  prefent  Earl  of  Coventry. 

On  whofe  Behalf  it  was  objefted,  ifl,  that  the  faid 
Earl  the  Defendant  claiming  by  Way  of  Remainder, 
did  not  derive  any  Title  under  Earl  Gilbert,  and  there- 
fore was  not  to  be  bound  by  his  Covenant. 

idly.  That  the  Covenant  for  the  making  this 
Jointure  of  ^00  /.  per  Annum  was  only,  that  Earl 
Gilbert  Ihould  make  this  Jointure,  by  Virtue  of  this 
Power,  or  otherivife,  fo  that  (as  was  inlifted)  here 
was  no  fpecific  Lien  on  any  of  the  Lands  within  the 
Power ;  but  if  Earl  Gilbert  had  purchafed  Lands  of 
500  /.  per  Annum,  and  had  fettled  the  fame  upon  his 
Countefs  for  her  Life,  this  had  been  a  Performance 
of  the  Covenant. 

T^dly,  That  in  this  Cafe  the  Defendant  the  Countefs 
Dowager  was  not  without  Remedy,  and  that  fhe 
ought  to  reiort  to  the  perional  Eftate  of  Earl  Gilbert, 
and  fue  her  Covenant  againft  the  perfonal  Eftate, 
at  leaft  that  the  perfonal  Eftate  ought  firft  to  be  ap- 
plied towards  Satisfaction  of  this  Covenant. 

4  This 
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This  Cafe  being  fpoke  to  before  Lord  Chancellor 
Macclesfield,  his  Lordftiip  conceived  that  the  Plaintiff 
the  Lady  Coventry  ought  to  be  reheved,  fhe  claiming 
under  a  very  valuable  Conlideratlon  ;  but  whether, 
againft  the  Remainder-man,  or  out  of  the  perfonal  E- 
llate  of  Earl  Gilbert^  remained  a  Qiiertion  with  his 
Lordlliip,  and  therefore  he  delired  to  be  attended  with 
Precedents,  and  to  have  the  AiTiftance  of  the  Judges. 

Accordingly  the  Court  was  attended  with  Prece- 
dents, and  the  Cafe  fpoke  to  before  Lord  Chancellor, 
Mafler  of  the  Rolls,  and  the  Barons  Gilbert  and  Pt'/ce. 
When  it  was  urged  on  Behalf  of  Sir  William  Carey 
and  his  Lady  who  was  the  only  Iffue,  Executrix  and 
refiduary  Legatee  of  Earl  Gilbert,  that  this  Jointure  of 
500/.  per  Annum  ought  to  be  made  good  out  of  the 
real  Eifate  of  the  late  Earl  Gilbert,  according  to  the 
Draught  drawn  and  ingroifed  by  his  Lordlhip's  Direc- 
tion, and  that  the  perfonal  Eftate  of  Earl  Gilbert  fhould 
not,  to  the  total  Difappolntment  of  the  Will,  be  ap- 
plied towards  Satisfa£lion  of  the  Covenant,  the  faid 
perfonal  Eftate  not  being  fufficient  for  this  Purpofe 
and  alfo  for  the  Payment  of  the  other  Debts  of  the 
Teflator. 

That  if  the  Cafe  had  intlrely  depended  on  Earl  Gil- 
bert's Marriage- Articles,  thefe  Articles  would  alone  in 
Equity  have  made  a  good  Appointment  of  the  Jointure. 

Alfo  that  if  the  Articles  were  out  of  the  Cafe,  yet 
the  Draught  of  a  Jointure  drawn  and  Ingroffed  by  the 
DIre£l:ion  of  Earl  Gilbert,  wherein  the  Parcels  amount- 
ing to  500  /.  per  Annum  were  fet  out  and  exprelTed, 
and  the  faid  Earl  being  taken  away  by  a  fudden  Death, 
thefe  in  a  Court  of  Equity  would  have  amounted 
to  a  good  Jointure. 

Vol.  II.  M  m  m  Sed 
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Sed  fi  non  profimt  fingula,  junSla  juvant. 

Then  as  to  the  Power  Itfelf  for  the  making  of  this 
Jointure,  it  was  created  by  Will,  the  ConihtuSlion 
of  which  is  always  favoured  beyond  any  other  Con- 
veyance ;  created  by  the  Will  of  him  who  was  Owner 
of  the  Eftate,  and  for  enabling  the  feveral  Branches  of 
this  Noble  Family  to  make  a  Jointure,  confequently 
to  promote  them  in  Marriage,  which  was  the  only 
Means  by  which  the  Family  could  be  preferved  and 
continued. 

That  the  Defendant  the  prefent  Earl  ought  not  to 
think  much  of  this  Power,  in  regard  the  lame  Will 
that  created  it  did  likewife  create  and  limit  his  Re- 
mainder ;  fo  that  he,  as  well  as  the  Jointrefs,  claim- 
ed under  the  fame  Will,  and  had  there  been  no 
W'ill  or  Settlement,  Earl  Gilbert  would  have  been 
feifed  in  Fee,  and  the  Plaintiff  the  Countefs  would 
at  leaft  have  had  her  Dower,  and  the  Defendant  the 
prefent  Earl  would  not  have  had  the  Remainder,  but 
the  fame  would  have  defcended  to  Lady  Anne  Carey 
the  Daughter  and  Heir  of  Earl  Gilbert,  from  whom  the 
Defendant  the  prefent  Earl  was  now  endeavouring 
to  take  the  fmall  Surplus  of  the  perfonal  Eftate  and 
apply  it  towards  making  good  the  Articles  for  this 
Jointure. 

And  what  made  this  fflll  the  harder  was,  that 
Earl  Gilbert  being  Tenant  for  iJfe  without  Wafte, 
might  have  cut  down  three  Times  the  Value  of  this 
Jointure  in  Timber  growing  in  the  Park  and  in  other 
Lands  belonging  to  this  Eftate. 


That 
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That  this  Power  of  making  a  Jointure  being  ralfed 
by  the  Owner  of  the  Ellate,  and  for  the  continuing 
of  the  Family  by  Marriage,  any  Words  tho'  ever  fo 
improper,  ever  fo  unartfully  expreffed,  yet  if  they 
would  go  fo  far  as  to  Ihew  the  Intention  of  the  Part\'. 
if  the  Court  could  from  fuch  Words  fpell  out  the  Par- 
ty's Meaning,  and  that  he  intended  thereby  to  make  a 
Jointure,  this  would  be  effeftual  for  that  Purpofe. 

But  the  Cafe  was  much  ftronger,  when  fuch  Wri- 
ting was  made  for  a  valuable  Confideratlon ;  and 
furely  it  would  be  difficult  to  fay,  what  could  be  a 
more  valuable  Confideratlon  than  this  was,  the  Con- 
fideratlon of  Marriage,  and  a  Marriage-Portion  of 
10,000  /. 

That  if  any  of  the  Clrcumftances  requlfite  by  the 
Power  fhould  be  wanting,  where  the  jointure  was 
made  for  a  valuable  Confideratlon,  yet  Equity  would 
fupply  it ;  as  for  Inftance,  if  the  Jointure  was  made 
by  a  Deed-Poll  lnfl:ead  of  an  Indenture ;  If  the  Deed 
were  fealed  and  not  figned;  or  if  there  were  but  two 
WltneiTes  Infiead  of  three. 

It  was  admitted,  that  if  there  fliould  be  a  total  Non- 
Execution  (a)  of  the  Power,  Equity  would  not  fupply 
it,  it  being  againft  the  Nature  of  a  Power,  when  the 
Party  has  referved  to  himfelf  a  Liberty  of  doing  o^ 
not  doing  a  Thing,  for  a  Court  of  Equity  to  con- 
ftrue  the  A61  as  done  when  there  is  no  Evidence  of 
the  Intention  of  the  Party  to  do  it  ;  but  in  the  pre- 
fent  Cafe  the  Imentlon  of  the  Party  that  this  Jointure 

fliould 

(i?)  Note ;  This  Diflindion  was  taken  by  the  Miftcr  of  the  Rolls 
(Sir  Jofeph  Jekyll)  in  a  IbJemn  Opinion  given  by  him  in  ■^\c  Gifc  of 
Tompkin  verlus  Sandys,  aft-er  the  Seals  of  Hillary  Term  171 8.  &  vide 
poft  Toilet  verfus  TolktJ,S<^ 
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IKould  take  place,  fufficlently  appeared  by  Earl  Gilbert's 
dlre£ling  the  Draught  and  the  Parcels,  and  by  the 
Draught's  being  ingroiTed,  and  his  Lordfhlp's  being 
prevented  only  by  fudden  Death  from  compleating  it. 

It  was  faid  to  have  been  admitted  by  the  other 
Side,  that  if  the  late  Earl  Gilbert  had  covenanted  to 
fettle  a  Jointure  of  500/.  per  Annum  puriuant  to  the 
Power,  upon  the  Plaintiff  Anne  for  her  Life,  this  had 
been  good,  but  the  Covenant  being  that  the  faid  Earl 
Ihould  by  Virtue  of  the  faid  Power  or  othernvife,  fettle 
this  Jointure  on  his  Countefs,  from  hence  it  was  ob- 
je6led,  that  this  Word  [otherwife]  left  the  Matter  an 
large,  left  the  Covenantor  at  Liberty  to  fettle  other 
Lands,  and  therefore  prevented  this  from  being  a  fpe- 
cific  Lien  upon  this  Land,  and  fpoiled  all. 

But  this  was  obferved  to  be  malediSta  expojitio  qu.e 
corrumpit  textum ;  it  was  intended  in  Favour  of  the 
Jointrefs,  that  one  way  or  other  fhe  fhould  in  all  E- 
vents  be  fure  of  her  Jointure  of  500/.  per  Annum, 
either  by  Virtue  of  the  Power  or  otherwife,  and  it 
would  be  very  hard,  that  thefe  Words  which  were  de- 
(aj  Vide  poll  ligned  in  her  (a)  Favour  ftiould   be  conftrued  to  her 

Edwards  ^~\•  r   i 

verfas  Free-    DliadvantagC. 
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That  the  Jointrefs  was  in  all  Events  to  have  a  Join- 
ture of  loco  /.  per  Annum,  500  /.  per  Annum  by  Virtue 
of  the  Power,  250/.  per  Annum  out  of  the  Lands  to 
be  purchafed  with  the  5000/.  and  250/.  per  Annum 
fecured  by  Virtue  of  the  Covenant. 

And  it  would  be  very  unreafonable,  that  the  Plain- 
tiff the  Countefs  fhould  be  defeated  by  the  prefent 
Earl  of  her  Jointure  which  the  late  Earl  had  a  full 
Power  of  making,  and  for  fo  valuable  a  Confideration 
had  agrefd  and  intended  to  make. 

I  That 
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That  Precedents  had  gone  further  than  the  principal 
Cale  ;  as  in  th.e  Cafe  of  {^a)  Lady  Clifford  ver.  Lord  Bur-  (a)  2  Vem. 
lington,  decreed  28  June  1700.  by  Lord  Keeper  11/7^/;?,  379- 
where  Lord  Clifford  who  by  his  Family  Settlement 
was  Tenant  for  Life,  with  Power  to  make  a  Jointure 
not  exceeding  1 000  /.  per  Annum,  on  his  Marriage  with 
Lady  Arethuja  Berkeley^  covenanted  to  fettle  Lands  in  Ire- 
land upon  her  of  1 000  /.  per  Annum ;  and  accordingly  af- 
ter the  Marriage  he  fettled  Part  ot  the  Manor  of in 

Ireland  (being  Part  of  the  PremifTes  within  the  Power) 
on  his  Lady  for  Life,  with  a  Covenant  that  they  were 
of  the  yearly  Value  of  1 000  /.  and  afterwards  died, 
but  thefe  Lands  coming  out  to  be  but  of  the  Value  of 
400/.  per  Annum,  on  a  Bill  brought  by  the  Widow, 
there  being  Lands  of  the  Value  of  i  oco  /.  per  Annum 
within  the  Power,  it  was  decreed  that  a  Commiflion 
fhould  be  awarded  to  add  Lands  to  thofe  formerly 
fettled,  fo  as  to  make  up  1000  /.  per  Annum. 

The  next  Precedent  was  that  of  BoUinJJjead  v^rfus 
Holling/Jjead,  decreed  the  4  jfune,  i  Ann^,  by  the 
then  Lord  Keeper,  and  was  as  follows :  One  Samuel 
MotterJ])ead  by  Will  devifed  Lands  to  the  Ufe  of  him- 
felf  in  Tail,  Remainder  to  Francis  Holling/Jjead  for  Life, 
Remainder  to  his  firft,  isfc.  Son  in  Tail  Male,  Re- 
mainder over ;  with  a  Power  to  the  feveral  Tenants  for 
Life  when  in  Poflcffion  to  make  a  Jointure,  fo  as  furli 
Jointure  did  not  exceed  a  Moiety  of  the  Eftate,  and  by 
the  fame  Will  the  Teftator  gave  a  Legacy  to  this  Fran- 
cis Hollingfl)ead. 

Samuel  Ihllingjhead  the  firft  Tenant  In  Tail  died  with- 
out IlTue,  and  during  the  Infancy  of  Francis  Holling/Jjead 
there  was  a  Treaty  for  his  Marriage,  which  being  a- 
greed,    bis  Mother   and   he    (the   Infant)   covenanted 

Vol.  II.  N  n  n  with 
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with  the  Wife's  Relations,  that  within  fix  Months  after 
Francis's  coming  of  Age  he  Ihould  fettle  fo  much  of 
the  Land  as  Ihould  amount  to  i  oo  /.  per  Annum  upon 
his  then  intended  Wife  for  her  Life. 

The  Marriage  took  Effeft,  and  they  had  Ififue  a 
Daughter,  and  the  Kuiband  Francis  dying  afterwards 
without  making  the  Joinrure,  the  Widow  brought  her 
Bill  againif  the  Remainder-man  for  making  good  the 
fame  ;  in  which  Cafe  it  was  objefted,  ifi,  That  this 
Covenant  was  made  by  an  Infant  who  could  not  cove- 
nant, zdhy  No  Land  in  particular  was  covenanted 
to  be  fettled,  but  only  fo  much  as  fliould  amount  to 
100/.  per  Annum. 

But  decreed  by  Lord  Keeper,  That  this  Covenant 
was  in  Equity  a  good  Execution  of  the  Power  ;  where- 
fore a  Jointure  of  i  oo  /.  per  Annum  ought  to  be  made 
good  to  the  Wife,  and  that  if  a  Moiety  of  the  Pre- 
miffes  which  the  Husband  had  a  Power  to  fettle  would 
not  make  up  i  oo  /.  per  Annum,  the  fame  fhould  be 
made  good  out  of  looo  /.  Legacy  given  to  Francis 
the  Husband  by  the  Will.  Which  Decree  fliewed  that 
the  Land,  if  it  might  be  had,  was  to  be  the  Fund; 
but  if  the  L-and  could  not  be  had,  then  and  not  other- 
wife  Satisfaction  was  to  be  made  out  of  the  perfonal 
Eftate. 

So  in  the  Cafe  of  Alford  verfus  Alford  decreed 
5  Dec.  8  Ann^,  by  Sir  John  Trevor  Mafter  of  the  Roils ; 
where  one  Gregory  Alford  fettled  Land  on  himfelf  for 
Life,  Remainder  to  his  Wife  for  Life,  Remainder  to 
his  firlf,  iffc.  Son  in  Tail  Male,  Remainder  to  Fran- 
cis Alford  for  Life,  Remainder  to  his  firil,  isfc.  Son 
in  Tail  Male  fucceflively.  Remainder  to  Edward  Alford 
in  like  Manner,  with  Power  to  Francis  Alford,  after 
I  the 
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the  Death  of  Gregory  Alford  and  Anne  his  Wife,  or  any 
after-taken  Wife  of  Gregory,  to  fettle  fo  much  of  the 
PremilTes  not  exceeding  lOo/.  per  Annum  in  Jointure 
to  a   Wife. 

Francis  Alford  in  the  Life-time  of  Gregory  covenants 
in  Confideration  of  Marriage  to  fettle  Lands  of  i  oc  /. 
per  Annum  upon  his  then  intended  Wife,  and  afterwards 
Gregory  Alford  and  his  Wife  died  without  Illue,  and  then 
Francis  Alford  who  gave  this  Covenant  for  a  Jointure, 
died  without  iPiue,  whereby  the  Premifles  came  to 
the  Remainder-man  Edivard  Alford.  And  the  Widow 
of  Francis  Alford  having  brought  her  Bill  againil:  the 
Remainder-man  to  make  good  her  Jointure, 

It  was  decreed  on  confidering  many  Precedents,  (as 
it  is  there  expreffed)  that  the  Covenant  to  make  this 
Jointure  was  a  good  Execution  of  the  Power,  and 
that  the  W^ife  was  well  intltled  to  this  too/,  per 
Annum,  and  to  all  the  Arrears  from  her  Huftand's 
Death. 

Now  that  was  the  Cafe  of  a  Remainder- man  as 
well  as  the  prefent  Cafe,  but  in  all  other  Refpe6ls 
infinitely  flronger,  in  regard  that  at  the  Time  of 
the  faid  Francis  Alford's  covenanting  to  make  this 
Jointure,  he  had  not  the  Power  veiled  in  him,  it  be- 
ing to  commence  after  the  Death  of  Gregory  and  his 
W^ife  without  lilbe  Male,  and  Francis  made  this  Co- 
venant in  the  Life-time  of  Gregory,  however,  Gregory 
and  his  Wife  dying  without  IlTue  in  the  Life-time  of 
Francis  and  his  Wife,  fuch  Covenant  was  allowed  a  good 
Execution  of  the  Power  in  Equity,  tho'  it  might  be  rec- 
koned a  Sort  of  Strain  to  call  this  an  Execution  of  the 
Power  before  the  very  Commencement  thereof;  but  it 
ihewed  how  much  thefe  Powers  and   the  Execution 

of 
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of   them   are  favoured   when   for   a    valuable  Confi- 
deration. 

That  thefe  Cafes  were  all  ftronger  than  the  principal 
Cafe,  and  anfwered  all  the  Otjeftions  which  had  been 
made. 

It  was  true  the  Covenant  in  the  prefent  Cafe  was 
not  in  all  Events  to  fettle  any  certain  Lands,  but  only 
to  make  a  Settlement  of  5C0  /.  per  Annum  of  Lands 
within  the  Power  or  otherwifc. 

Why  fo  it  was  in  the  Cafes  before  cited. 

It  was  to  be  admitted,  that  in  the  principal  Cafe  the 
late  Earl  Gilbert  might  have  fettled  other  Lands  of 
500  /.  per  Annum,  and  this  had  been  a  Satisfaction,  but 
this  was  not  done;  it  would  be  likewife  admitted 
on  the  other  Side,  that  if  the  Covenant  had  been  to 
fettle  any  certain  Lands  within  the  Power,  it  had 
been  good. 

Now  in  this  Cafe  the  Draught  drawn  and  ingroficd 
by  the  Dire£lion  of  Earl  Gilbert  reduced  the  Land  to 
a  Certainty,  in  which  Refpeft  the  principal  Cafe  was 
ftronger  than  the  Cafes  cited,  and  afterwards  the  Exe- 
cution of  this  Deed  was  prevented  by  the  fudden 
Death  of  Earl  Gilbert. 

Befides,  the  Articles  made  the  plainefl:  Difference 
betwixt  the  I'^ol.per  Annum,  Part  of  this  intended 
Jointure  of  1000/.  per  Annum,  and  this  50c/.  per 
Annum  that  could  be;  250/.  per  Annum  was  to  con- 
tinue fecured  out  of  the  perfonal  Eltate  by  the  Cove- 
nant, but  the  500/.  per  Annum  was  intended  to  be  fe- 
cured out  of  the  Lands  within  the  Power,  unlefs  the 
I  fa  id 
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faid    Earl   had   made  fome   other  Jointure   upon   his 
Lady,  which  he  never  did. 

Upon  the  whole  Matter,  if  any  Regard  was  to  be 
had  to  the  feveral  valuable  Con fiderat ions  on  which  the 
Covenant  for  the  making  this  Jointure  was  founded  : 

If  the  Intention,  or  the  Agreement  of  the  Party, 
an  Agreement  to  do  what  was  admitted  to  be  abln- 
lutely  in  his  Power,  was  to  be  confidered : 

If  any  Allowance  to  be  made  for  the  Accident 
which  happened  and  prevented  the  Execution  of  the 
ingroiTed  Deed  which  was  to  execute  this  Power : 

It  was  conceived  that  the  Plaintiff  the  Jointrefs 
ought  to  have  her  Jointure  made  good  out  of  the  Lands 
within  the  Power,  and  according  to  the  Draught,  and 
that  the  fmall  Surplus  of  Earl  Gilbert's  perfonal  Eftate 
ought  to  go  as  intended  to  his  only  Daughter,  who 
was  alfo  his  Executrix  and  refiduary  Legatee.^ 

Accordingly  it  was  fo  {a)  decreed  with  the  Con-(^J'^^'% 
currence  of  the  Judges  Affiftants,  {viz^)  That  the  De- 
fendant the  Earl   of  Coventry  ftiould   during  his  Life 
confirm  and  make  good  the  Jointure. 

*  This  feems  to  be  only  the  Argument  of  the  Reporter. 
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ofe  59.  Manaton  verfus  Manaton. 

Lord  Mac- 
clesfield. 

One  feifed  /'^NE  fcifed  of  Lands  in  Fee,  and  being  indebted  to 

indebted  by  ^<J  fcveral  Perfons  in  Bonds  in  which  his  Heirs  were 

Bond  in  bound,  devifcd  his  Lands  to  A.  for  Life,  Remainder  to 

Heirs  are  Truftees  during  the  Life  of  A.  to  preferve  contingent 

bound  de-  Remainders,  Remainder  to  the  firft,  ^c.  Son  of  A.  in 

vifes  his  rn    *!    Tk  1-   I       r  t      1         t->  •      1  •  1 

Lands  to//.  1  ail  Male  luccellively,  Remamder  over,  with  Power 
for  Life,      j-Q  j^  j-j-jg  Tenant  for  Life  to  make  Leafes  of  the  Pre- 

Remainder  .„        „  ,  1  i  1    t^ 

to  his  firft,  mules  tor  one  two  or  three  Lives  at  the  old  Rents, 
Taii^°Re"  which  were  very  fmall,  and  conventionary  Rents  the 
mainder       Lands  lying  in  the  Weft  of  England. 

over.     In  a 

Bill  brought  by  the  Bond-Creditors,  the  Court  will  not  decree  the  Devifee  for  Life  to  account 
for  the  Profits,  but  only  to  keep  down  the  Intercft ;  Alfo  the  Court  will  decree  a  Sale  to  fa- 
tisfy  the  Bonds,  tho'  the  Lands  be  not  devifed  for  Payment  of  Debts. 

The  Devifee  for  Life  took  the  Profits  and  raifed 
coniiderable  Sums  by  lealing  the  PremifTes  out  for  Lives, 
and  by  taking  of  Fines,  and  had  a  Son  born  who  was 
now  Twenty-one. 

And  the  Creditors  by  Bond  bringing  a  Bill  for  re- 
covering the  Money  due  to  them, 

1  The 
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*rhe  Mafter  of  the  Rolls  decreed,  i)?,  An  Account  of 
the  perfonai  Eftate,  and  then  that  the  Devifee  for  Life, 
ftiould  account  for  the  Rents  and  Profits  of  the  real 
Eftate. 

But  the  Devifee  for  Life  appealing  from  this  Decree, 
and  praying  a  Sale, 

Lord  Chancellor  doubted  whether  there  could  be  a 
Sale  decreed,  there  being  no  Devife  of  the  Land  for  the 
Payment  of  Debts,  and  took  Time  to  conlider  of  it. 

And  at  another  Day,  the  Caufe  being  in  the  Paper 
for  Judgment,  they  who  prayed  a  Sale  infifted,  that 
the  Court  had  often  decreed  a  Sale  againft  the  Heir  for 
the  Payment  of  Bond-Debts;  for  that  the  Land  de- 
fcended  was  AlTets,  and  as  fuch  ought  to  be  fold; 
and  that  it  had  been  fo  decreed  in  the  Cafes  of  Trevor 
and  Trevor,  and  Meller  verfus  Edisbury. 

That  with  Refpe£l:  to  the  Money  arifing  by  the 
Taking  of  Fines,  thefe  were  temporary  Sales ;  and  tho' 
the  Tenant  for  Life  were  not  to  account  for  the  Profits, 
nor  do  more  than  keep  down  the  Interell  out  of  the 
Profits,  yet  he  fhould  account  for  all  the  Fines  which 
he  had  raifed  by  leafing. 

Lord  Chancellor:  It  is  fufficient  that  the  Devifee  for 
Life  Ihould  keep  down  the  Interefl: ;  and  therefore  the 
Decree,  that  he  Ihall  account  for  all  the  Rents  and 
Profits  of  the  PremilTes  is  not  right. 

As  the  Teflator  in  this  Cafe  died  felfed  of  different 
Kinds  of  Eftates,  one  ufually  let  for  Lives  at  conven- 
tionary  Rents,  and  the  other  at  Rack-Rents,  let  the 
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Marter  firrt  order  the  Sale  of  the  Lands  let  at  Rack- 
Rents,  and  if  thofe  be  not  fufficlent,  then  fo  much  is 
to  be  fold  as  is  requifite,  of  the  Lands  granted  out 
for  Lives,  and  on  which  the  fmall  Rents  are  relerved, 
and  in  fuch  Cafe,  in  regard  the  Fines  taken  by  the 
Devifee  for  Life,  mnft  have  lefTened  the  Sum  for  which 
fuch  Lands  will  tell,  the  Devifee  for  Life  if  any  of 
thefe  Lands  are  fold,  muft  account  for  the  Fines, 
which  Ihall  here  be  taken  as  Part  of  the  Purchafe- 
Monev. 

But  if  the  Sale  of  the  Lands  let  at  Rack-Rent  can 
produce  Money  fufficient  for  the  Payment  of  the  Debts, 
then  (I  take  it)  that  the  Devifee  for  Life  Ihall  not 
account  for  the  Fines  which  he  has  received,  be- 
caule  the  Devifee  in  Remainder  will  have  the  fame 
Benefit  of  raifing  what  Money  he  can  by  Fines,  and 
fo  every  one  in  his  Turn  wmII  enjoy  the  like  Liberty. 

Cafe  60.    Elizabeth  Whitehureb  &f  af  verfus  Jo- 

At  the  Rolls.  Jepb  Whitehureb  6"  al\ 

of  a  Term  fDward  Whitchurch  took  a  Mortgage  of  B.itcomh-Lodge 

^[500  from  oneB/lfe  for  500  Years  to  commence  from  the 

Biackacre,  Making,  for  fecurlng  the  Sum  of  two  hundred  Pounds 

afterwards  ^j-^j  Jntercft,  and  afterwards  took  another  Security  of 

purciiafes  ,  ,  „  _  -' 

the  Fee-  the  lame  Lands  from  hilje  the  Mortgagor  for  one  thou- 
SNa^Tie,  ^^'^'■^  Years  in  the  Name  of  another  Perfon,  but  in  Trull 
and  devifes  for  liimfclf,  to  commcncc  alio  from  the  Making. 

Blackacie  to 

'J.  S.  in  Fee,    but  the  Will  is  not  attefted  by  three  Witneflcs :  The  Term  fhall  not  pafs,  be- 

caufe  attendant  on,  and  Part  of  the  Inheritance. 

After    this   Edrvard  Whitchurch    purchafed    the    In- 
heritance   of  the   PremilTes  in  his  own   Name,    and 
having    no    Wife    or    Jlfue    Male  made   his   Will  all 
of  his  own  Hand-writing,    whereby  he  devifed  the 
1  PremilTes 
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PremifTes  to  his  Nephew,  being  the  Son  of  his  younger 
Brother  Jojeph  Whitchurch^  for  his  Life,  Remainder  to  his 
Son  Edward  Whitchurch  and  to  the  Heirs  Male  of  his 
Body  for  ever,  and  made  his  Brother  Joseph  Whitchurch 
his  Executor  and  refiduary  Legatee. 

It  happened  that  this  Will,  tho'  intended  to  be  per- 
fefted  as  a  Will,  by  Reafon  of  the  Teftator's  fud« 
den  Death  had  neither  a  Date  or  Name  fubfcribed 
thereto,  neither  vvas  it  atteiled,  but  the  Executor 
proved  the  fame  in  the  Spiritual  Court,  and  aflented 
to  the  Deviie  to  the  Nephew  j  whereupon  the  elder 
Brother's  Daughter,  who  was  Heir  to  the  Teftator 
brought  this  Bill  in  order  to  compel  the  Executor  and 
the  Devifee  to  affign  over  the  Term  to  her. 

Obie£l:ed  for  the  Defendants,  that  the  Executor  had 
affented  to  the  Devife,  and  the  Will,  tho'  not  artefted 
by  three  WitnelTes  was  however  good  at  Law  to  pafs 
this  Term  of  500  Years,  which  was  a  fubiifting 
Term  and  not  merged  in  the  Inheritance,  by  Reafon 
of  the  intermediate  Term,  and  which  intermediate 
Term  operated  as  a  Grant  of  the  Reverfion  and  not 
as  a  Grant  of  a  future  Intereft,  (for  it  was  admitted 
that  a  future  Intereft  would  not  prevent  a  Merger) 
but  this  Grant  of  loco  Years  being  to  commence 
from  the  making  did  pafs  the  Reverlion  for  icoo 
Years ;  (^md  fiiit  concejfum  per  Cur. 

Then  if  this  would  pafs  the  Term  at  Law,  and 
was  agreeable  to  the  Intention  ot  the  Parry,  it  was 
faid  to  be  very  hard  that  Equity  fhould  interpofe  in 
Difappointment  of  the  Will,  ei'pecially  when  it  was 
in  Favour  of  fo  near  a  Relation  as  a  I«'epne\v  of  the 
Teftator  and  one  of  his  own  Name,  and  all  this  for  the 
Sake  of  one  not  more  nearly  related,  of  one  who  on  her 
Marriage  would  (probably)  part  with  her  Name ;  that  in 
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all  Gales  betwixt  Volunteers  (as  the  Heir  and  Devifee  were 
here)  he  that  had  the  Law  on  his  Side  uied  to  prevail. 

But  decreed  by  Mafler  of  the  Rollsy  That  as  this  was 
a  Term  which  would  have  attended  the  Inheritance,  and 
in  Equity  have  gone  to  the  Heir  and  not  to  the  Exe- 
cutor, in  which  Refpeft  it  was  to  be  confidered  as  Part 
of  the  Inheritance,  fo  the  Will  which  was  not  attefted 
by  three  Witnefles,  as  the  Law  required  it  to  be  when 
Land  was  to  pafs,  lliould  not  carry  this  Term. 

That  tho'  it  was  true,  fuch  a  Will  as  in  the  pre- 
fent  Cafe  would  be  fufficient  to  pafs  a  Term  m 
Grofs,  yet  lliould  it  not  pafs  a  Trult  of  a  Term  at- 
tendant on  an  Inheritance,  nor  confequently  the  Term 
it  felf. 

That  a  Will  not  attefted  as  the  Statute  of  Frauds  re- 
quires, Ihould  not  pafs  any  Eftate  of  which  the  Heir, 
as  Heir,  would  otherwife  have  had  the  Benefit. 

That  if  the  Devifee  of  the  Land  had  brought  a  Bill 
a^ainft  the  Executor  and  Heir  to  have  compelled  the 
Executor  to  confent  to  this  Devife,  a  Court  of  Equity 
would  not  have  decreed  it  for  the  Devifee  ;  and  if  fo, 
the  voluntary  A61  of  the  Executor's  confenting  would 
not  alter  the  Cafe,  for  at  that  Rate  it  would  be  in  the 
Power  of  the  Executor  to  make  it  a  good  or  a  void 
Devife,  juft  as  he  Ihould  think  proper. 

Befides,  the  Court  obferved  that  it  was  the  Intention 
of  the  Tertator  in  the  prefent  Cafe  not  to  pafs  the 
Term  only,  but  alfo  to  convey  the  Inheritance  which 
was  exprelly  difpofed  of  by  the  Will,  to  the  Nephew 
for  Life,  Remainder  to  his  firit,  ^c.  Son  in  Tail. 

I  Tho' 
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Tho'  as  to  this  it  was  faid  to  be  extremely  hard, 
that  becaufe  quite  fo  much  as  was  intended  could  not 
pafs,  therefore  the  Devifee  Ihould  be  deprived  of  that 
which  might  lawfully  pafs,  and  which  was  a  lefs  E- 
ftate  than  was  intended  him,  or  becaufe  aVi  could  not 
pafs  therefore  nothing  fliould. 

However,  for  the  abovefaid  Reafons  the  Court  de- 
creed the  Devifee  and  Executor  to  join  in  afligning  the 
Term  to  the  Plaintiff  the  Tettator's  Heir  at  Law  ;  but 
no  Colls  on  either  Side.  This  Decree  was  afterwards 
affirmed  on  an  Appeal  by  the  Lords  Commiffioners 
Gilbert  and  Raymond. 
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Cafe  61.  Whitfield  verflis  Benvlt. 

Lord  Mac- 
clesfield. 

y/.  Tenant  /"^NE  felfcd  in  Fee  of  Lands  in  which  there  were 
mainder  to  V_^  Mincs  all  of  them  unopened,  by  Deed  conveyed 
his  firft,  ^c.  thofe  Lands  and  all  Mines,  Waters,  Trees,  ilfc.  to  Truftees 
Remainde^r '  ^nd  their  Heirs,  to  the  Ufe  of  the  Grantor  for  Life, 
to5.forLife,  ^wlio  foon  after  died)  Remainder  to  the  Ufe  of  A.  for 
to  his  firft,  Life,  Remainder  to  his  firft,  ^c.  Son  in  Tail  Male  fuc- 
^.-  Son  in  ceftively.  Remainder  to  B.  for  Life,  Remainder  to  his 
mainder  to  firft,  ilfc.  Son  in  Tail  Male  fucceftively,  Remainder  to 
c  '"Tail;  j^jg  j-^^q  Siftets  C.  and  D.  and  the  Heirs  of  their  Bodies, 

jf.  cuts  down  _  .  ' 

Timber;  A.  Remainder  to  the  Grantor  in  Fee. 

and  B.  ha- 
ving no  Son  born,  C.  is  intitled  to  the  Timber  both  in  Law  and  Equity. 

A.  and  B.  had  no  Sons,  and  C.  one  of  the  Sifters 
died  without  IlTue,  by  which  the  Heir  of  the  Gran- 
tor, as  to  one  Moiety  of  the  Premlftes,  had  the  fiift 
Eftate  of  Inheritance. 

A.  having  cut  down  Timber  fold  it  and  threatened 
to  open  the  Mines ;  the  Heir  of  the  Grantor  be- 
ing feifed  of  one  Moiety  m  fupra  by  the  Death   of 

2  one 
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one  of  the  Sifters  without  KTlig,  brought  this  Bill  for 
an  Account  of  the  Moiety  of  the  Timber  and  to  ftay 
AS  opening  of  any  Mine. 

\jl  Oh].  As  to  the  Plaintiff's  Claim  of  the  Moiety 
of  the  Monies  ariling  by  Sale  of  the  Timber,  in  re- 
gard the  Plaintift'  comes  into  Equity  for  the  fame, 
it  would  be  more  agreeable  to  the  Rules  of  Equity, 
that  the  Monies  produced  by  the  Timber  Ihould  be 
brought  into  Court  and  put  out  for  the  Benefit  of  the 
Sons  as  yet  unborn  and  which  may  be  born.  That 
thele  contingent  Remainders  being  in  grcmio  legis  and 
under  the  Prote£lion  of  the  Law,  it  would  be  moil: 
reafonable  that  the  Monies  fhould  be  fecured  for  the 
Ufe  of  the  Sons  when  there  Ihould  be  any  born ;  but 
as  foon  as  it  became  impoffible  there  Inould  be  a 
Son,  then  a  Moiety  to  be  paid  to  the  PlaintiiT;  and 
the  Cafe  would  be  the  fame  if  there  were  a  Son 
in  Ventre  fa  mere  ;  or  the  Plaintiff  might  bring  Tro- 
ver, and  then  what  Reafon  had  he  to  come  into  E- 
quity? 

Cur\-  The  Right  to  this  Timber  belongs  to  thofe 
who  at  the  Time  of  its  being  levered  from  the  Free- 
hold were  feifed  of  the  firft  Eiiate  of  Inheritance,  and 
the  Property  becomes  vefted  in  them. 

As  to  the  Obje£lion  that  Trover  will  lie  at  Law,  it 
may  be  very  neceilary  for  the  Party  who  has  the  In- 
heritance to  bring  his  Bill  in  this  Court,  becaufe  it 
may  be  impoflible  for  him  to  difcover  the  Value  of  the 
Timber,  it  being  in  the  Poflfeilion  of  and  cut  down 
by  tlie  Tenant  for  Life.  This  was  the  very  Cafe  of 
the  Duke  of  Nervcaflle  verfus  Mr.  Vane,  where  at  Wel- 
beck  (the  Duke's  Seat  in  Nottingham/Jjire)  great  Qiianti- 
ties  of  Timber  were  blown  down  in  a  Storm  ;  and  tho' 
there  were   feveral  Tenants  for  Life,    Remainder  to 
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their  firft  and  every  other  Son  in  Tail,  yet  thefe  having 
no  Sons  born,  the  Timber  was  decreed  to  belong  to 
the  firft  Remainder-man  in  Tail. 

Neither  do  I  think  the  Defendant  ought  (as  he  in- 
fifts)  to  be  allowed  out  of  this  Timber  what  Money 
he  has  laid  out  in  Timber  for  Repairs,  fince  it  was  a 
wrong  Thing  to  cut  down  and  fell  the  fame,  and 
Ihews  quo  animo  it  was  done,  not  to  repair  but 
to  fell. 

Onefeifedin  ^dly,  It  was  urgcd,  that  the  Mines  being  exprefly 
Fee  conveys  granted  by  this  Settlement  with  the  Lands,  it  was 
and  ail  Trees  as  ftiong  a  Cafe  as  it  the   Mines  themfelves   were  ii- 

^o Tmftees  "''^^^'^  ^°  ■^'  ^°^  ^^^^'  ^"^  ^'^^^  Saiinderss  Cafe  in  5  Co. 
in  Fee,  to  12.  whcre  it  is  refolved,  that  on  a  Leafe  made  of 
fovut°^Kt-  L'^"^  together  with  the  Mines,  if  there  be  no  Mines 
mainders  opcn,  the  Leflfee  may  open  them ;  lo  in  this  Cafe,  there 
clnnot  %tn  bciHg  HO  Mines  open,  the  Ceftui  que  Ufe  for  Life  might 
t:,c  Mines  or  open  them. 

cut  down 
the  Trees. 

But  Lord  Chancellor  contra :  A.  having  only  an  Eftate 
for  Life  fubjeft  to  Wafte,  he  Ihall  no  more  open  a 
Mine  than  he  Ihall  cut  down  the  Timber-Trees,  for 
both  are  equally  granted  by  this  Deed ;  and  the  Mean- 
ing of  inCerting  Mines  Trees  and  Water,  was,  that 
all  Ihould  pafs,  but  as  the  Timber  and  Mines  were 
Part  of  the  Inheritance,  no  one  fhould  have  Power 
over  them  but  fuch  as  had  an  Eftate  of  Inheritance 
limited   to  him. 

Of  which  Opinion  was  Lord  Chancellor  King  on  a 
Rehearing. 


Camel 
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Cannel  verfus  Buckle.  ^^^^^2- 

Lm-d  Mac- 
clesfield. 

A  Feme  fole  was  feifed  in  Fee  of  Land  of  about  lo/.  Feme  gives  a 
^-^  per  Annum,    and  defigning  to  marry,    agreed  with  ^.^"nded  ^^'^ 
her  intended  Husband,    that   fhe  upon   the   Marriage  Hufband, 
would  convey  her  Lands  to  the  Husband  and  his  Heirs;  oMheir*^^^ 
and  for  that  Purpofe,    previous  to  the  Marriage,    flie  Marriage 
gave  a  Bond  of  200/.  Penalty  to  the  intended  Huf- vey  her 
band,    in   which  the   intended  Marriage  was   recited,  f:^"4^ '° 

t  him  in  rcci 

and  the  Condition  was,  that  in  Cafe  the  Marriage  took  they  marry, 
EfFca,  fhe  would  convey  all  her  faid  Lands  to  the  ^I^'hltJr 
Husband  and  his  Heirs.  fue,  and  then 

the  Hufband 
dies  ;  the  Bond  tho'  void  in  Law,  jet  is  good  Evidence  oF  the  Agreement  in  Equity  ;  and 
the  Heir  of  the  Hufband  fhall  compel  a  fpecific  Performance  againft  the  Heir  of  the  XVifci 


The  Marriage  took  EfFecl,  and  there  was  IfTue  of 
the  Marriage,  and  the  Wife  made  her  Will  reciting 
her  faid  Bond,  and  devifed  all  her  Land  to  her  Huf- 
band in  Fee  and  died. 

The  IlTue  of  the  Marriage  died  without  liTue  ;  after 
\vhich  the  Husband  enjoyed  the  Land  during  his  Life, 
and  on  his  E>eath  the  Heir  of  the  Husband  brought  a 
Bill  againft  the  Heir  of  the  Wife,  to  compel  him 
to  convey  the  Lands  of  the  Wife  to  the  Heir  of  the 
Husband. 

Obj.  This  Bond  given  by  the  Wife  became  void  upon 
the  lntermarri?ge,  becaufe  it  was  then  fufpended ;  and 
a  perfonal  Aftion  once  fufpended  is  extinft ;  Belides, 
wherever  no  A£lion  lies  at  Law  to  recover  Debt  or 
Damages,  there  no  Suit  in  Equity  lies  to  compel  a 
fpecific  Performance,  which  fpecific  Performance  is 
given  in  Equity  only  in  Lieu  of  Damages ;  and  1  Chm. 
Cafes  21,    {Lady  Darcys   Cafe)    was    cited,    proving, 

that 
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that  where  a  Woman  on  a  Treaty  of  Marriage  agrees 
with  a  Man,  or  a  Man  with  a  Woman,  there  the  fub-*- 
fequent  Intermarriage  determines  the  Agreement. 

Lord  Chancellor:  The  Impropriety  of  the  Security, 
vi^.  a  Bond  from  a  Woman  to  a  Man  whom  flie  in- 
tends to  marry,  or  the  inaccurate  Manner  of  Wording 
fuch  Bond,  is  not  material ;  for  it  is  fufficient  that 
the  Bond  is  a  written  Evidence  of  the  Agreement  of 
the  Parties,  that  the  Feme  in  Conlideration  of  Mar- 
riage agrees  the  Man  fhall  have  the  Land  as  her  Por- 
tion ;  and  this  Agreement  being  upon  a  valuable  Con- 
fideration  Ihall  be  executed  in  Equity.  It  is  unrea- 
fonable  that  the  Intermarriage,  upon  which  alone  the 
Bond  is  to  take  EfFetl,  ihould  itfelf  be  a  Deftru£l:ion 
of  the  Bond,  and  the  Foundation  of  that  Notion  is, 
that  in  Law  the  Husband  and  Wife  being  one  Perfon, 
the  Husband  cannot  fue  the  Wife  on  this  Agreement ; 
whereas  in  Equity  it  is  conftantExperience,  that  theHuf- 
band  may  fue  the  Wife  or  the  Wife  theHufband,  and  the 
Husband  might  fue  the  Wife  upon  this  very  x^greement 
in  the  principal  Cafe.  Neither  is  it  a  true  Rule  which 
had  been  laid  down  by  the  other  Side,  that  where  an 
Aflion  cannot  be  brought  at  Law  on  an  Agreement  for 
Damages,  there  a  Suit  will  not  lie  in  Equity  for  a 
fpecific  Performance,  as  is  plain  from  this  Cafe,  fup- 
pofe  a  Feme  Infant  feifed  in  Fee,  on  a  Marriage  with 
the  Confent  of  her  Guardians,  fliould  covenant  in 
Confideration  of  a  Settlement  to  convey  her  Inheri- 
tance to  her  Hufband;  if  this  were  done  in  Confi- 
deration of  a  competent  Settlement,  Equity  would  ex- 
ecute the  Agreement,  tho'  no  A6lion  would  lie  at 
Law  to  recover  Damages. 

But  in  Regard  this  Bond  was  a  very  ftale  one  (be- 
ing given   fo  long  fince  as  in   i<^7<jJ  and    the  Huf- 
band had  for  fo  long  a  Time  omitted  to  fue  upon  it 
4  in 
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in  Equity,  the  Court  ordered  a  Trial  at  Law  to  fee 
whether  this  Bond  was  executed  or  not,  and  all  other 
Matters  to  be  refplted  till  after  the  Trial. 


Ofzood  verfus  Strode  if  al\  ^"-^^  ^^• 

/o  ZW  Mac- 

clesfield. 

*7  Anrence  Head  felfed  In  Fee  of  the  Manor  of  Winter-  Father  and 
ton  {in  Com.  Berks)  had  IfTue  Lawrence  Head.,  Ed-  son-s^AiVr- 
ward  Head.,   Grace  married  to  one  Of^ood,  and  feveral  r'^ge  article 
other  Sons  and  Daughters ;  and  upon  the  Marriage  of  j^ands  on 
his  eldeil:  Son  Lawrence  with   Mary  Di^jer  he  fettled  H^ftand  for 
good  Part  of  the  Premifles  upon  his  faid  Son  Lawrence  mainder  to 
and  his  Wife  Mary  and  the  Iffue  Male  of  the  Marriage,  ''^.^^^J,''-'  ^^"^ 

•  1         r^  T  r  1      T^  -rr       T    1  ^      Life,  Re- 

with  a  Power  to  raiie  i  300/.  on  the  Preniiiies  ir  there  mainder  to  ( 
ftiould  be  no  IfTue  Male  and  but  two  Daughters,  ^'j^^J^^^f'^^.^^ 
which  happened  to  be  the  Cafe.  Marriage, 

Remainder 
to  the  Nephew  in  Fee  ;  whether  on  the  Death  of  the  Hu(band  and  Wife  fans  IfTue,  the  Ne- 
phew can  compel  a  fpecific  Performance  of  the  Covenant. 

Lawrence  the  Son  and  his  Wife  died  without  liTue 
Male,  leaving  two  Daughters,  the  Defendant  Mary 
Wife  of  the  Defendant  Strode.,  and  Eleanor  (fince  dead) 
rharrled  to  out  CoxweUj  who  left  IlTue  the  Defendant 
John  Coxwell. 

Old  Lawrence  liead  the  Father  afterwards  by  Inden- 
ture of  Settlement  In  16-] 6  fettles  the  PremlfTes  to  fe- 
veral Ufes,  (fubje6l  to  the  Charge  of  1300  /.  to  his 
two  Grandaughters)  with  a  Power  of  Revocation  and 
Limitation  of  new  Ufes. 

Afterwards  by  Indorfement  on  the  faid  Indenture  of 
Settlement,  (the  Indorfement  being  dated  the  23d  Fe^ 
bruary  1690.)  old  Lawrence  Head  revoked  the  old  Ufes, 
and  limited  a  new  Ufe  to  his  Son  Edward  Head  In  Fee  ; 
but  old  Lawrence  Head  continued  In  Pofleflion,  neither 

Vol.  IL  R  r  r  had 
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had  he  (for  ought  appeared)  any  other  Eftate  fave  this 
of  Winter  ton. 

Afterwards  old  Lawrence  paid  the  two  Daughters 
of  his  eldell  Son  Lawrence^  the  Defendant  Mary  and 
the  {did  Eleanor  6$ol.  a-piece,  (in  all  1300/.  being 
their  Portions  fecured  on  the  Premiffes)  and  took  a 
Receipt  from  each  of  them  in  Writing :  Subfequent  to 
which, 

On  a  Treaty  of  Marriage  betwixt  Edxrard  Bead 
then  eldeft  Son  of  old  Lanrence  Head  with  EUn^abeth  Po- 
cock^  by  Marriage  Articles  dated  29  May  i6c)'j.  in 
Confideration  of  the  faid  intended  Marriage  and  600  L 
Portion  paid  to  the  laid  Edward  Bead  the  Son,  old  Law- 
rence and  Edward  Head  both  covenanted  with  the 
Truftees  within  a  Month  after  the  Marriage  to  con- 
vey the  faid  Manor  of  Winterton  to  the  laid  Truftees 
and  their  Heirs,  to  the  life  and  Intent  that  Elizabeth 
the  intended  Wife  of  Edward  Head  ftiould  have  a  Rent- 
Charge  of  60 1,  per  Annum  IfTuing  out  of  the  Premif- 
fes for  her  Life  for  her  Jointure,  and  that  Lawrence 
Head  the  Father  Ihould  have  a  Rent-Charge  of  50/. 
■per  Annum  out  of  the  PremiiTes  for  his  Life. 

And  that  fubjeft  to  thefe  Rent-Charges  the  Premif- 
fes Ihould  be  fettled  on  Edward  Head  for  his  Life,  Re- 
mainder to  his  firft  and  every  other  Son  In  Tale  Male 
by  that  Marriage,  then  with  a  Provlfion  for  pecuniary 
Portions  charged  on  the  Premiftes  for  the  Daughters  of 
that  Marriage,  Remainder  to  Lawrence  Bead  a  Grand- 
fon  to  old  Lawrence  by  another  deceafed  Son  and  his 
Heirs  Male  (who  is  fmce  dead  without  IfTiie)  Remain- 
der to  his  Grandton  John  Ofgood  Son  of  Grace  Ofgood 
the  eldeft  Daughter  of  old  Lawrence  and  his  Heirs 
Male,  Remainder  to  the  right  Heirs  of  old  Lawrence 
Head  the  Father. 

I  Lawrence 
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Lawrence  the  Father  died  within  three  Days  after 
the  Articles,  having  continued  in  PofTeflion  of  the 
PremilTes  till  his  Death.  The  Wife  of  Edward  Head 
the  Son  died  without  liTue  ;  and  on  the  27  October 
1722  the  fald  Edward  died  without  IlTue,  but  by  his 
Will  devifed  the  PremilTes  to  the  Defendants  his  Heirs 
at  Law. 

And  now  the  fald  John  Ofgood  brought  his  Bill  a- 
gainft  Strode,  Mary  his  Wife,  and  John  Coxwell,  who 
were  the  Heirs  at  Law,  as  well  of  Lawrence  Head  the 
Father,  as  of  Edward  Head  the  Son,  to  compel  a  Con- 
veyance of  the  PremilTes  to  the  Plaintiff  John  Ofgood  in 
'lail  Male  purfuant  to  the  Articles,  all  the  precedent 
Eftates  being  determined. 

Againft  which  it  was  objefted  for  the  Defendants, 
that  tho'  the  Limitations  in  the  Articles  to  the  Wife 
of  Edward  for  her  Jointure  of  60  /.  per  Annum,  and  of 
her  Husband  Edward's  Effate  for  Life,  and  the  Remain- 
der to  the  IfTue  Male  of  the  Marriage,  were  all  Limi- 
tations made  on  valuable  Coniiderations,  and  muft  be 
fuppofed  to  be  ftlpulated  for  by  the  Friends  of  the  Wife, 
or  by  the  Wife,  in  Confideration  of  the  Marriage  and 
Portion;  Yet 

The  fubfequent  Limitation  to  the  Plaintiff  John  Of- 
good was  merely  voluntary,  and  out  of  the  Confidera- 
tion of  the  Marriage  or  Portion,  and  purely  the  Boun- 
ty of  him  from  whom  the  Eftate  moved  ;  that  it 
had  been  often  determined  that  one  and  the  fame  Set- 
tlement might  be  on  good  Confideration  in  Part,  and 
voluntary  and  fraudulent  as  to  the  reft,  and  fo  might 
Articles  be. 

.    .  Then 
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Then  if  the  Limitation  to  the  Plaintiff  Ofgocd  in  the 
Marriage  Articles  were  merely  voluntary,  (as  they  in- 
fitted  it  was)  it  had  never  been  known  that  a  Court  of 
Equity  did  compel  an  Execution  of  a  voluntary  Agree- 
ment. 

That  the  Reafon  why  on  Articles  for  a  Purchafe 
where  the  Money  was  paid,  a  Court  of  Equity  com- 
pelled an  Execution  of  fuch  Articles  was,  for  that  it 
was  unreafonable  the  Covenantor,  who  had  received 
I  the   Money,   fhould   retain  the  Land ;   but  as  upon  a 

nudum  paSiiim  there  was  no  Remedy  at  Law,  fo  neither 
was  there  any  in  Equity. 

And  tho'  in  Cafe  of  a  Covenant  or  Agreement  by 
Deed  there  was  no  Confideration  requilite,  the  Cove- 
nant being  good  without  any,  yet  at  Law  fuch  a  Co- 
venantor would  recover  but  3  d.  or  fuch  like  Damages, 
and  Matters  of  fo  flight  a  Value  were  beneath  the 
Dignity  of  this  Court. 

Alfo  feveral  Cafes  were  cited  of  Copyholds  being 
deviled  without  any  previous  Surrender,  under  which 
Circumftances  Equity  would  never  fupply  the  Want  of 
a  Surrender,  unlefs  in  Cafe  of  Debts,  for  younger  Chil- 
dren, or  a  Provifion  for  a  Wife. 

(flj  Precea.  go  in  the  Cafe  of  {a)  Stur^acre  and  Robinfm,  where 
475. "  '  when  a  Man  made  a  defeftive  Conveyance  of  fome  Co- 
pyhold or  Cuftomary  Land  to  his  Ballard,  with  a  Co- 
venant for  further  All'urance,  yet  this  being  a  volun- 
tary Conveyance  (tho'  to  his  own  natural  Child)  this 
Court  would  not  compel  the  Heir  of  the  Covenantor 
to  make  further  AfTurance. 

-2  And 
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And  Mr.  Talbot  cited  and  much  telied  on  the  Cafe 
of  Sir  James  Bellingham  verius  Loivther,  i  Chan.  Ca.  24  3^ 
where  Sir  H.  BelUngham  on  his  Marriage  with  Catherine 
Lowther  covenanted  to  fettle  certain  Freehold  Lands  to 
the  Ufe  of  himfelf  and  Catherine  his  Intended  Wife  for 
their  Lives,  Remainder  to  the  Heirs  Male  of  his  Body 
by  her,  Remainder  to  the  Heirs  Male  of  his  own  Body, 
Remainder  to  his  Brother  Allen  BelUngham  in  Tail,  Re- 
mainder to  the  Heirs  of  Sir  Henry,  and  covenanted  to 
fettle  certain  Copyhold  Lands  to  the  fame  Ufes.  Sir 
Henry  Bellingham  was  travelling  to  make  a  Surrender  of 
his  Copyhold  Lands  purfuant  to  his  Covenant,  but  fell 
fick  by  the  Way ;  however  he  made  a  Letter  of  At- 
torney to  others  to  make  this  Surrender,  but  dying 
before  it  was  done  the  Copyhold  defcended  to  his 
Daughter  as  Heir  general.     And 

The  Brother  Allen  Bellingham  who  was  the  Remain- 
der-man in  the  Articles,  brought  his  Bill  to  have  this 
Covenant  executed  by  the  Heir  at  Law,  for  the  con- 
veying of  the  Copyhold  to  him  in  Tail  prout  the  Ar- 
ticles ;  and  there  it  was  faid  that  the  Covenant  was 
voluntary  as  to  the  Brother  Allen  BelUngham,  he  being 
no  Party  to  the  Articles  nor  within  the  Confideratioii 
of  the  Marriage  or  Marriage  Portion,  and  that  the 
Articles  might  be  fraudulent  as  to  the  Brother  tho' 
good  as  to  the  Wife  and  Iffue  of  the  Marriage,  and  a 
voluntary  Conveyance  to  a  younger  Brother  ought 
not  if  defe£live  at  Law  to  be  made  good  in  Equity 
againft  an  Heir  ;  for  which  Reafon  the  then  Lord 
Keeper  difmlfled  that  Bill,  and  would  not  compel  an 
Execution  of  fuch  voluntary  Articles ;  which  Mr.  Tal- 
bot faid  came  very  near  the  principal  Cafe,  but  was 
ftronger  by  Reafon  of  the  Accident  of  Death. 

Vol.  IL  S  f  f  Alfo 
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Alfo  it  was  inlifted,  tliat  in  this  Cafe  in  the  Cove- 
nant for  fetthng  this  Eftate  the  Heirs  of  the  Cove- 
nantor were  not  named,  and  confequently  not  bound, 
and  it  was  a  conftant  Rule,  that  in  a  Covenant  or 
Warranty  if  the  Heir  was  not  named  he  was  not 
bound. 

Beiides,  that  in  this  Cafe  it  appeared  not  to  have 
been  Edward's  Intention  that  Ojgood  Ihould  have  the 
PremilTes  after  his  Death,  he  having  by  his  Will  given 
the  fame  to  his  Heirs  at  Law. 

To  all  which  it  was  anfwered,  that  this  Bill  did 
not  feek  to  defeat  a  Purchafer  or  hurt  a  Creditor ;  that 
it  was  only  to  compel  an  Heir  who  was  pars  antecej- 
forts  to  perform  the  Articles  of  his  Anceftor,  an  Heir 
whom  any  voluntary  Conveyance  would  bind,  and  this 
in  a  Court  of  Equity  too  where  Articles  amounted  to 
a  Conveyance. 

That  this  was  not  a  voluntary  Limitation  as  to  the 
Plaintiff  Ojgood,  who  in  the  Articles  was  named  the 
Grandfon  of  old  Lawrence  Head,  and  confequently  it 
was  Part  of  the  Marriage  Agreement,  and  the  Mar- 
riage was  the  Confideration  and  Occafion  of  the  Limi- 
tation in  the  Articles.     That 

Upon  the  Circumftances  of  this  Cafe  old  Lawrence 
Head  the  Father  mull:  be  intended  to  be  the  Owner  of 
the  Eftate,  or  at  leail  that  it  was  in  Truft  for  him. 

That  it  could  not  be  fuppofed  (tho'  by  the  Induce- 
ment of  a  Power  of  Revocation   he  had  limited  the 
Premiffes  to  his  Son  Edward  in  Fee)  but  that  this  was 
in  Truft  for  himfelf,  becaufe  it  could  not  be  intended 
I  that 
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that  he  would  ftrip  himfelr  of  all  that  he  had ;  which 
Notion  was  ftill  farther  confirmed  by  his  Continuance 
in  the  PolTellion  of  the  PremiiTes  to  the  Time  of  his 
Death.  So  likewife  by  the  Limitation  in  the  Articles 
of  50/.  per  Annum  Rent-Charge  to  old  Lawrence  for 
his  Life,  with  an  Eftate  for  Life  only  to  Edrvard  Head^ 
Remainder  in  Tail  to  his  Sons  by  that  Marriage,  Re- 
mainder to  the  Plaintiff  Ofgood,  with  Remainder  in 
Fee  to  the  right  Heirs  of  old  Lawrence  ;  for  it  would 
be  difficult  to  imagine  that  Edward  Head  the  Son  would 
ever  have  accepted  of  thofe  Limitations  to  himfelf,  or 
have  agreed  to  the  Limitations  to  his  Father,  if  he 
had  been  then  Owner  of  the  Eftate. 

Then  taking  old  Lawrence  Head  to  have  been  Owner 
of  the  Eftate,    it  might  be  reafonably   believed    that 
when  he  was  defired  by  his  Son  Edward  or  the  Wife's 
Relations  to  come  into  this  Settlement,    he  confented 
to  it  on  Terms,  and  might  fay,    "  I   will  part   with 
*'  my  Eftate  upon  your  Marriage,   but  it  lliall  be  fo 
"  fettled,    that  if  you  my  Son   Edward  die  without 
"  Sons  it  fhall  then  go  to  my  Grandfon  John  Ofgood 
"  and  his  Iftlie  Male;  nay,  I  will   have  the  Eftate  fo 
"  firmly  fecured  to  my  Grandfon  John  Ojgood^  that  it 
*'  ftiall  not  be  in  the  Power  of  you  to  bar  that  Re- 
"  mainder,    but  that  you  fhall  be  only  Tenant   for 
"  Life,    neither  fhall   your  Iffue  Male  by  any   other 
"  "Wife   be  preferred   to  my  faid    Grandfon."     And 
if  this  were  fo,  then   plainly   that   part   of  the   Ar- 
ticles whereby  the  Limitation  was  made  to  the  Plaintift' 
ofgood  could   not  be  termed  voluntary,    fince  without 
that   it    was  probable   old  Lawrence  Head   would   not 
have  entered  into  any  Articles  at  all. 

Alfo  1  cited  Hard.  Rep.  39";.  Jenkins  verfus  Kemi/Ij, 
and  I  Lev.  1  50,  257.  where  Sir  JSicholas  Kemijh  on  the 

Marriage 
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Marriage  of  his  Son  Charles  KemiP)  with  Blanch  Manjelly 
in  Conlideration  of  this  Marriage  and  of  2000  /.  Mar- 
riage Portion,  fettled  the  PremilTes  to  the  Ufe  of  him- 
felf  for  Life,  Remainder  to  his  Son  Charles  and  the 
Heirs  of  his  Body  by  that  Marriage,  Remainder  to  the 
Heirs  of  his  Body  by  any  other  Wife,  with  a  Power  to 
Sir  Nicholas  Kemijh  the  Father  by  Deed  to  charge  the 
Premiffes  with  2000  /. 

Sir  Nicholas  borrows  2000  /.  and  fecures  it  by  a 
Mortgage  by  Way  of  Leafe  and  Releafe  of  the  Premif* 
feS  in  Fee. 

Afterwards  Sir  Nicholas  dies,  and  his  Son  Charles  dies 
without  I  flue  by  that  Wife,  but  leaving  a  Son  by  an 
after-taken  Wife,  and  on  a  Ipecial  Verdift  in  Eje£lment 
it  was  refolved,  that  this  Mortgage  in  Fee  was  not  a  good 
Execution  of  the  Power  for  railing  the  2000/.  in  Re- 
gard this,  if  good,  would  be  a  Diflodging  of  all  the  Eftates. 

But  then  it  was  obje£led,  that  the  IfTue  Male  who 
would  avoid  the  Mortgage,  being  not  by  this  Marriage, 
on  which  the  Settlement  was  made,  but  by  a  fubfequent 
Marriage,  the  Limitation  to  him  was  voluntary,  and  as 
againfl:  this  Mortgagee  fraudulent. 

But  the  very  Words  of  that  great  Man  Lord  Hale, 
in  Hardres  are,  "That  the  Conlideration  of  the  Marriage 
*'  and  the  Marriage  Portion  will  run  through  all  the 
"  Eftates  raifed  by  the  Settlement,  tho'  the  Marriage 
"  be  not  concerned  in  them,  fo  as  to  make  them  good 
"  againrt  Purchafers,  and  to  avoid  a  voluntary  Con- 
"  veyance;"  which  Cafe  came  afterwards  into  this 
Court,  and  is  in   1  Chan.  Cafes  103. 

And  that  it  appeared  by  a  Note  in  the  Margin   in 

I  Lev.  152.  that  the  Lord  Keeper  Eridgcman  \^^as  of  the 

4  fame 
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fame  Opinion,  That  the  Confideration  of  the  Marriage 
and  Marriage  Portion  ran  through  and  extended  itfelf 
to  all  the  Limitations  in  the  Settlement. 

Now  if  this  Cafe  was  fo,  as  this  Authority  (which  was 
a  very  great  one)  proved  it  to  have  been,  it  was  ftronger 
than  the  principal  Cafe;  and  fhewed  that  the  Confi- 
deration of  Marriage  makes  all  the  Limitations  good, 
even  againft  a  Purchafer  or  Mortgagee ;  whereas  they 
(the  Plaintiffs)  were  contending  only  againft  an  Heir, 
whom  the  moft  voluntary  Settlement  would  bind ;  and 
what  would  make  a  valuable  Confideration  in  Cafe  of 
a  Settlement,  would  make  a  valuable  Confideration  in 
Cafe  of  Articles  for  the  making  a  Settlement. 

That  it  was  not  neceflary  the  Confideration  Money 
fiiould  be  paid  by  the  Party  to  whom  the  Conveyance 
was  made,  but  if  a  third  Perfon  paid  it,  that  would  be 
fufficient  to  prevent  the  Conveyance  or  Articles  from 
being  voluntary,  and  confequently  in  the  prcfent  Cafe, 
the  Portion  which  was  paid  to  Edward  Head  was  a 
Confideration  for  all  the  Limitations  in  the  Marriage- 
Articles  ;  alio  in  thefe  Articles  John  Ojgood  was  called 
the  Grandfon  of  old  Lawrence  Head  who  made  the  Settle* 
ment,  and  then  the  Confideration  of  Blood  was  a  fuf- 
ficient Confideration  againft  an  Heir,  tho'  (perhaps) 
not  againft  a  Purchafer. 

Or  if  the  Eftate  were  conftrued  to  move  from  Ed- 
Tpard  Head,  the  Plaintiif  Ojgood  was  Nephexp  to  him, 
and  that  Blood  was  as  to  him  a  tufficient  Confideration. 

It  was  fufficient  to  raife  an  Ufe,  and  what  was 
fo,  would  be  a  fufticient  Confideration  alfo  to  raife 
a  Truft   in   Equity. 

Vol.  II.  T  t  t  For 


2^4  ^^  Term.  S^  Mlcbaelis,  1 724. 


For  fuppofe  a  Man  had  before  the  Statute  of  Hen.  8. 
of  UTcs,  covenanted  to  iknd  feifed  to  the  Ufe  of  his 
Grandlon  or  his  Nephew,  this  certainly  would  have 
raifed  a  Ufe,  and  fuch  as  a  Court  of  Equity  would 
would  have  compelled  the  Execution  of.      And 

By  the  fame  Reafon,  if  a  Man  in  Confideration  of 
Blood  were  to  covenant  to  fettle  Lands  upon  his  Grand- 
fon  or  Nephew,  this  would  raife  a  Truft,  and  a  Court 
of  Equity  would  look  to  the  Execution  thereof,  which 
was  the  principal  Cafe  expreffed  in  the  very  Articles; 
*  Or  Furfa-  ^'^"'^  '^^"^^^  differed  from  the  Cafe  of  *'  Stmx^cre  and  Ro- 
^c-  bin/on,  where  in  a   defe£live  Conveyance  a  Covenant 

to  make  further  Aifurance  to  a  Bafiard  was  held  not 
good,  in  Regard  there  was  no  Blood,  and  a  Covenant 
to  itand  feifed  to  the  Ufe  of  a  Baftard  would  be  void. 

As  to  the  Objeftion  that  the  Heirs  were  not  expref- 
ly  named  in  thefe  Articles,  it  ieemed  to  be  wholly  im- 
material ;  for  if  the  Conlideration  were  good  to  raife 
a  Truft  (as  on  the  Part  of  the  Plaintiff  it  was  contend- 
ed to  be)  then  the  Anceftor  from  the  Time  of  the  Ex- 
ecution of  the  Articles,  was  a  Truftee  for  all  the 
Trulls  therein ;  and  fuppofing  the  Anceftor  to  be  a 
Truftee,  his  Heir  who  ftood  in  his  Place  muft  be  a 
Truftee  alfo. 

And  it  would  be  a  plain  Cafe,  if  a  Man  for  Mo- 
ney by  him  received  fhould  covenant  to  convey 
Lands  to  J.  S.  but  Ihould  not  covenant  for  his  Heirs, 
yet  the  Receipt  of  the  Money  would  make  him  a 
Truftee,  and  he  being  fo,  his  Heir  after  his  Death 
muft  be  a  Truftee  alfo. 

That  with  Refpe£l  to  the  Will  of  Edivard  Head,  by 

which  he  undertook   to  devife  the  Premiftes  from  the 

I  Plaintiff" 
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plaintiff  Ofgood,  that  was  likewife  immaterial,  his  In- 
tentions as  to  this  Cai'e  muft  be  all  immaterial,  he 
and  his  Father  old  Larvrence  havin<j  bound  the  Eilate 
by  their  Articles,  and  put  it  out  of  their  Power  to  de- 
vife  or  give  it  away  to  any  other  Peri'on. 

Lajlly  it  was  infifted,  that  if  the  Court  would  not 
help  the  Plaintiff,  it  ought  not  to  help  the  Heir,  nor 
would  it  then  compel  the  Truilee  of  an  old  Term  for 
500  Years  which  was  yet  {landing  out  to  transfer  that 
Term  to  the  Heir  at  Law. 

Lord  Chancellor:    This  laft  Argument   implies    that  J.  rJfed  in 
the  Truilee  fhouid  keep  the  Ellare  himlelf,   whereas  it>r°"'"'' 
is  plain  he  Ihall  not,   but  fnall  be  a  Truilee  for  him  covenants  to 
to  whom  the  Reverfion  lliail   be  adjudged  to  belong.  Prcmilirson 
The  Marriage  and  Marriage  Portion  lupports  only  the  ii''.T;i'"'?if"  and 
Limitation   to  the  Hufljand  and  Wife  and  their  Iflue,  on'theiiTue 
this  is  all  that  is  prefumed  to  have  been  flipulated  for  of  the  Mar- 
by  the  Wife  or  her  Friends.  mahider  to 

liis  Nephew 
in  Fee;  the  Remainder  in  Fee  is  vohiritai-y,  and  not  fupported  by  the  Confidcration  of'  tiiat 
Marriage  or  of  the  Marriage  Portion. 

But  as  to  the  Cafe  cited  in  Hardrcfs  and  Levin^., 
where  there  was  a  Limitation  to  the  Heirs  of  the  Body 
of  the  HuiLand  by  any  other  Wife,  that  tho'  not  made 
for  a  valuable  Coniideration,  was  not  however  frau- 
dulent, for  there  was  a  fair  and  honeft  Occalion  for 
the  making  of  fuch  Settlement,  (w^O  the  Marriage; 
it  could  not  well  be  intended  to  have  been  m^-de  to 
cheat  a  Creditor,  unleis  the  Perfon  making  the  lame 
were  then  in  Debt ;  the  very  Remoteneis  of  the 
Limitation  to  a  Brother,  or  to  the  Iflue  by  an  after- 
taken  Wife,  was  an  Evidence  that  inch  Limitation 
was  not  Intended  to  cheat  Creditois* 

If 
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u^.  the  Fa-  If  old  Latprence  the  Father  had  the  whole  E- 
thcr  and  B.  {^^^fg    J  ^q  ^q^  fgg  yvlth  whoHi  he  couM  contra£l,  ex- 

the  bon  on  .,,,  >*t  'i  -mi 

the  Mar-     ccpt  With  liis  Soii  s  vVite  and  her  Friends,  which  will 

ankie°f  t^"  '^"'j  ^'^'<^^'^^  ^  go^cl  ConfideratioH  for  the  HufLand  and 
fettle  Land  Wife  and  their  Iffiie. 

on  5.  and 

his  Wife  for  their  Lives,  Remainder  to  their  IfTue,  Remainder  to  the  Nephew  in  Fee;  if//, 
had  the  fole  Intereft,  the  Liniitation  to  tiic  Nephew  is  voluntary ;  Jeius  if  the  Father  and  Son 
had  cacli  foine  Intereft, 

But  what  very  much  helps  this  Cafe  is,  the  Ap- 
pointment of  the  Eftate  by  old  Laivreme  by  thelndorfe* 
ment  to  his  Son  Edxptird  in  Fee,  which  gave  the  Son 
Edward  the  legal  Eftate  ;  and  alfo  old  Lawrence  <&  having 
paid  to  his  two  Grandaughters  Mary  and  Eleanor  650/. 
a-piece,  taking  their  Receipt  for  this  Money,  whereby 
old  Lawrence  obtained  an  Intereft  in  Equity  in  this 
Eftate,  at  leaft  a  Truft  for  the  raifing  i  500  /.  upon  it, 
and  it  cannot  be  intended,  but  that  there  was  fome 
Truft  betwixt  old  Lawrence  and  his  Son  Edward^  for 
that  the  former  w^ould  not  part  with  all  he  had  in  his 
Life-time  to  his  Son  Edward,  which  is  rendered  ftill 
clearer  by  his  continuing  in  Pofteftion  after  his  Ap- 
pointment to  his  Son,  and  by  th'e  Son's  fubmitting  to 
accept  fuch  Limitations  as  are  made  him  by  the 
J     Articles. 

Wherefore  each  of  them,  the  faid  old  Lawrencd 
Head  and  Edward  Head  having  an  Intereft  in  the 
Premiifes,  fo  that  the  one  without  the  other  could  not 
make  a  Settlement  thereof;  here  is  now  a  proper  Perfon 
for  old  Lawrence  the  Father  to  ftipulate  with,  vi^.  his 
Son  Edward,  and  it  may  be  well  intended,  that  old 
Lawrence  Head  did  ftipidate  with  his  Son  Ednfard,  that 
he  the  laid  Lawrence  would  come  into  thofe  Articles 
and  join  therein,  on  Terms  that  the  Eftate  Ihould,  in 
Cafe  of  Edward's  dying  without  lifue  Male  by  that 
2  Marriage, 
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Marriage,  and  young  Larvrence  Head's  dying  alfo  with- 
out litue  Male,  then  go  to  the  Plaintiff  Ofgood;  and 
this  probably  was  Part  of  the  Marriage  Agreement  and 
of  the  Terms  on  which  it  was  made,  tho'  the  leaving 
out  the  Sons  of  Edtrard  by  any  other  Marriage  might 
be  a  Miftake. 

But  fince  this  might  be,  and  probably  Was,  nay  ap- 
pears to  have  been  the  Terms  of  this  Marriage  Agree- 
ment, and  the  Inducement  to  old  Lawrence  to  join 
therein.  Equity  ought  to  decree  a  Performance  of  it, 
but  I  will  give  no  Cofts. 

And  becaufe  the  Limitation  by  the  Articles  is  to 
Edward  for  Life,  Remainder  to  his  firft  isfc.  Son  in 
Tail  Male,  tho'  the  Limitation  to  the  Plaintiff  Ofgood 
be  to  him  and  his  Heirs  Male,  which  may  feem  to 
have  been  defignedly  dlftlnguifhcd  by  the  Parties  from 
the  former  Limitation,  yet  it  being  in  Cafe  of  Articles, 
where  a  Latitude  is  given  to  a  Court  of  Equity  to  ex- 
pound the  fame,  I  will  conftrue  it  to  be  intended  to 
the  Plaintiff  Ofgood  and  his  Sons  in  Tail  Male,  fo  that 
the  Premlffes  fhall  be  conveyed  to  him  for  Life,  but 
it  lliall  be  fans  Wafle,  with  Power  to  make  fuch  Leafes 
as  Tenant  in  Tail  may,  with  Truftees  to  fupport  con- 
tingent Remainders,  Remainder  to  his  firft  i^fc.  Son 
in  Tall  Male,  with  the  like  Remainder  to  the  next  Per- 
fon,  T'/:^.  ^j/^f/;^^  for  his  Life /^wj  Wafte,  wlch  Remain- 
der to  Truftees  to  preferve  contingent  Remainders, 
Remainder  to  his  firft  ijc.  Son  in  Tail  Male,  Re- 
mainder to  the  right  Heirs  of  old  Lawrence^  who  are 
the  Defendants  Mary  Strode  and  John  Coxwell, 

Note ;  In  December  1725.  this  Caufe  was  reheard  be- 
fore Lord  Chancellor  Kin_^,  who  after  long  Debate 
took  Notice,  that  feveral  material  Things  had  been 
fald  agalnft  the  Decree  3   howevc^r,  in  Cafes  where  he 

Vol.  IL  U  u  u  hlmfelf 
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himfelf  was  not  fully  fatisfied,  he  would  never  reverfe 
his  Predeceffor's  Decree  ;  and  that  here  his  Lordfhip  was 
not  ib  well  latisfied ;  that  it  appeared  to  him  old  Larv- 
rence  Bead  had  an  Intereil  (at  leaft  an  equitable  one)  in 
the  Premides  ;  and  it  was  coniiderabIe,that  by  theie  Ar- 
ticles in  Qiieftion  he  had  provided  for  every  Branch  of 
the  Family,  and  as  it  feemed  to  be  a  very  reafonable 
Agreement  for  a  Settlement,  his  Lordlhip  affirmed  the 
Decree  for  carrying  the  fame  into  Execution. 


Cafe  64.  ^^^*E>fi'lff  verfus  PVagJlaff, 

Lord  Mac- 
clesfield. ^OHN    n'a^ftaff    feifed   of  Lands   in  Fee  conveyed 
Truftof  J    |-[^£j^;i  [^y  Leaie  and  Releafe  to  Truifees  and  their 

Lands  limi-  -z  _  .  _ 


limi- 


ted to  T  Heirs,  to  the  life  of  them  and  their  Pieirs,  in  Truft 
and^Affi  ns*  ^^^^^  (afcci  fuch  Monics  raifed  as  therein  mentioned) 
ortofuchas  the  Truftees  fhould  convey  the  Premiffes  toy. 5.  his 
(han'^ap-^  Heirs  and  Affigns,  or  to  fuch  Perfon  or  Perfons  as  he 
point ;  Ce-   or  they  fhould  dire£l. 

_^ui  que  Trujl 

devifes  thefe  Lands  by  a  Will  attefted  bu£  by  two  Witneffes ;  the  Will  void,  and  will  not 
operate  as  an  Appointment.  , 

The  Monies  were  raifed,  and  J.  S.  by  Will  attefted 
only  by  two  Witneffes  devifed  the  Premiffes  to  J.  N, 

Ohj.  Tlie  Trufl  being  that  the  Truftees  fliould  con- 
vey the  Premiffes  to  fuch  Perfons  as  J.  S.  his  Heirs 
or  Affigns  fliould  dire£l,  this  Will,  tho'  not  good  by 
Way  of  Devife,  fhall  however  be  effe£lual  as  an  Ap- 
pointment, like  a  Copyhold  forrendered  to  the  Ufe  of 
a  Will,  which  may  be  devifed  by  a  W^ill  attefted  by 
two  Witneffes,  or  one  Witnefs  only. 

Copyhold         i^^^j.  j^^^^  Chancellor  interrupted  the   Counfel,    and 

lurrendcred      _  ,    ■         .  .    .  K  , 

to  the  Ufe    faid  this   was  a  very  plain  Cafe  ;    that  as  to  the  Caie 

of  a  Will,  •'    *  T  •   1 

fhall  pafs  by  4  ^vhich 

a  Will  attefted  by  one  or  two  WitnelTes  only. 


■!■    »  I  1      I     I 
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which  had    been   put  of  a  Copyhold  furrendered  to 
the  Ufe  of  a  Will,  and  afterwards  devifed  by  a  Will 
attefted  by  one  or  two  Wltnefies,    this  had  been  ad- 
judged to  be   good,   and  {a)  his  Opinion  was  never  to  h)  See 
/Jjoke  any  fettled  Refolmions  touching  Property  or  the  Title  c^(^  ;J  '^ 
of  Land,   it  being  for   the  common   Good,  that  thefe  Goodright 
rtiould  be  certain  and  known,  however  ill  grounded  the  &  ante''^*^' 
iirlt  Refolution  might  be ;    but  if  that  had  not  been  ^''^^  "^' 
fettled,    it   might   be  more  reafonable  to  fay,    when  fT'  ^" 


errers. 


I  have  furrendered  my  Copyhold  to  the  life  of  my 
Will,  a  Will  of  this  Copyhold  fhall  be  fo  executed,  .g 
and  in  fuch  a  Manner,  as  by  the  Ad  of  Parliament  a  the  Cafe  of* 
Will  of  Lands  {b)  ought  to  be  executed,  but  this  Cafe  ^erfufi  ,-5 
having  been  ruled  otherwife,  he  would  not  fhake  it,  towards  the' 
however  he  was  not  for  carrying  it  one  Jot  further.     ^"'^  °^  ^^^ 


Cafe. 


That  in  the  other  Cafe  the  Copyhold  palTed  by  Sur- 
render, and  not  by  the  Will,  which  was  only  a  Decla- 
ration of  the  Ufe  of  the  Surrender  ;  whereas  in  the 
principal  Cafe  it  was  no  more  than  a  common  Truft 
of  Lands  in  Fee-limple,  (vi%J)  in  Truft  for  J.  S.  his 
Heirs  and  Afligns,  or  fuch  Perfon  or  Perfons  as  he 
or  they  ftiould  appoint;  now  thefe  laft  Words  were  no 
more  than  what  was  implied  before,  i5f  exprefjio  eorum 
quie  tacite  infimt  nihil  operatur ;  where  a  Truft  is  limit- 
ed to  A.  and  his  Heirs,  A.  may  appoint  the  Truft  to 
J.  S.  and  J.  S.  is  then  the  Aflignee  of  A.     Now, 

There  could  be  no  Qiieftion  but  that  a  Truft  of  an 
Inheritance  could  not  be  devifed  otherwife  than  by  a 
Will  attefted  by  three  Witnefles  in  the  fame  jManner 
as  a  legal  Eftate ;  for  if  the  Law  were  otherwife  it 
would  introduce  the  fame  Inconveniences  as  to  Frauds 
and  Perjuries,  as  were  occafioned  before  the  Statute  by 
a  Devife  of  a  legal  Eftate  in  Fee-fimple. 

That 
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{a)  Vide  That  in  the  Cafe  of  {b)  Dr.  John/on,  where  a  Man 

DyvTfe'oP'  felled  of  Lands  in  Fee  devifed  them  to  a  Charity  by  a 
Lane's  to  a  Will  attelled  only  by  two  Witneffes,  Lord  Cowper  had 
tcfiSby  two  tiecreed  the  fame  to  be  void,  notwithftanding  it  was 
witneife  there  obje£led,  that  the  Will  might  operate  as  an  Ap- 
''"^  ^°'  '  pointment  according  to  the  Statute  of  43  £//^.  of  Cha' 
ritable  Vfes. 

idly,  Befides,  the  principal  Cafe  was  much  ftronger 
againll  the  \Vill,  as  the  fame  did  not  refer  to  the  Deed  of 
I'riift,  but  J.  S.  had  undertaken  to  devife  the  Land  as 
Owner  thereof  without  any  Relation  had  to  the  pretend- 
ed Power;  which  made  it  like  the  Cafe  put  i  Infi.  i  i  i, 
112.  where,  after  the  Statute  of  H.  8.  enabling  People 
to  difpofe  by  Will  of  two  Thirds  of  their  Lands  held 
by  Knights-Service,  a  Man  fo  feifed  made  a  Feoffment 
in  Fee  to  the  Ufe  of  fuch  Perfons  and  for  fuch  Eftates 
as  he  fhould  by  Will  appoint ;  here  the  Fee  by  Opera- 
tion of  Law  was  held  to  continue  in  the  Feoffor,  on 
whofe  limiting  the  Eftates  by  his  Will  by  Force  and  in 
Purfuance  of  his  Power,  the  Ufes  and  Eftates  growing 
out  of  the  Feoffment  would  be  good  for  the  whole, 
and  the  W^ill  would  be  but  direflory ;  but  in  cafe  the 
Feoffor  had  devifed  the  Land  as  Owner  thereof,  with- 
out any  Reference  to  the  Feoffment  or  Power  thereby 
given,  there  the  Land  paffmg  by  the  Will,  fuch  Will 
would  be  good  only  as  to  two  Thirds. 

Wherefore  it  was  adjudged  in  the  principal  Cafe 
that  the  Will  was  void,  and  that  the  1  ruftees  Ihould 
convey  the  Premilfes  to  the  Heir  at  Law  of  the  Te- 
ftator.  See  the  next  Cafe. 
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MEMORANDVM,    In   Hill.   Vacation  1727.  in  '^i.?'  '^/^'=,''f 

r  11         1  •  I      •        1     •  1       ^  Copyhold 

a  Caute  at  the  Rolls,    his  Honour  admitted  it  to  be  is  furrcndcr- 
fettled  that  where  a  Copyhold  in  Fee  is   iurrendered  o^  ^^v^y'''" 
to  the  Ufe  of  one's  Will,  fuch  Will  though  executed  there  need 
in    the   Prefence  of    one  or    two   Witnefles    only  is  wkneffesTo 
good,    becaufe  it  paffes  by  the  Surrender  and  not  by  ''"ch  wm, 
the  Will,  which  is  only  a  Declaration  of  the  Ufe  of  Copyhow^^ 
the  Surrender ;    but   that   if  a  Copyholder   be   feifed  p-^'-'"  V 
only  of  the  Truft   or  Equity  of  Redemption  of  the  and  not  by 
Copyhold,    and  devifes  fuch  Truft  or  Equity  of  Re-  ^^'^  ^'^.'/i 
demption,  there  muft  be  three  Witnefles  to  the  Will ;  or  Equity  of 
for  here  can  be   no  precedent  Surrender  to  the  Ufe  ^'=^'-''",pf'"'^ 

_  r    _  or   a  L-opy- 

of  the  Will   to  pafs   this  Truft,     and  the  Truft  and  iwid  cannot 
Equity  of   Redemption  of  all  Lands  of  Inheritance  ^iii  unkfs 
are  within  the  Statute  of  Frauds  and  Perjuries,  other-  attefted  by 
wife  great  Inconvenience  would  arife  therefrom ;    and  neffes. 
it  is  no  Prejudice  to  the  Lord  of  the  Manor  to  com- 
prife  the  Truft  of  a  Copyhold  within  that  Statute,  be- 
caufe the  Perfon  who  has  the  legal  Eftate  of  the  Co- 
pyhold is  Tenant  to  the  Lord,  and  liable  to  anfwer 
all  the  Services.  * 


Sir  John  Fryer  verfus  Bernard.       cafe  65 

Lord  Ma 


u 


ac- 
lesfield. 


clesheld. 

PON  a  Motion  for  a  Sequeftration  againft   the  The  Court 
Defendant's  real  and  perfonal  Eftate  in  Ireland,  "*^  Chajice-y 

11     J        1      1  1  I    •       -rr    1       1     1  •  tnglana 

It  was  alledged  that  the  Plaintift  had  here  in  England  may  grant  a 
proceeded  to  a  Sequeftration,  and  that  it  would  be  vain  Sequeftra- 
to  take  out  a  Sequeftration   here,  the  Defendant  ha-  the  Detbn- 
ving  no  Eftate  any  where  but  in  Ireland;    that  a  Se- J2,'butk 
queftration  had  been  granted  in  the  like  Cafe,    as  in  muit  be  after 
that  of  (a)  Lord  Arglafs  verfus  Mufchamp,    where  the  tion'^takeT 
Court  granted  a  Sequeftration  into  Ireland,  nay,  that  "^\^^'J ' 
fuch  Proceis   had   been   awarded   to  the  Governor  of  returned. 
North-Carolina.  '-"}  '  ^'^'■"• 

Vol.  II.  X  X  X  Lord  ''^' 

_  *  But  in  the  Cafe  of  Tufiidl  verfus  Page,  Pafch.  1740.  the  Lord  Hardwlch  was  of  Opi- 
nion, tnat  the  Truft  of  a  Copyhold  would  pafs  by  a  Will  not  attefted  according  to  the  Statute 
of  Frauds,  as  a  Copyhold  furrendrcd  to  the  Ufe  of  a  Will  would  do ;  for  that  Equity- 
ought  to  follow  the  Law,  and  make  it  at  leaft  as  eafy  to  convey  a  Truft  as  a  legal  In- 
tereft.      And  decreed  accordingly. 


and 

bona 
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Lord  Chancellor :  The  Plaintiff  ought  at  leaft  firft  to 
take  out  a  Sequeftration  here,     and  upon  Nulla  bona 
returned    I    will    grant   a   Sequeftration    which    ftiall 
affecl:  the  Defendant's  Eftate   in  Ireland;    the  Courts 
''d  ^"^W     ^^^  Juftice  here  have  a  Superintend  ant  Power  over  (a) 
Chapter  of    thole  in  Ireland,  and  therefore  Writs  of  Error  lie  in 
fatDlvsIit.  ^-  ^-  ""■  £«^/^?«^  to  reverfe  Judgments  in  B.  R.  in  Ire- 
land.    [^Scd  qiure  to  whom  the  Sequeftration   againft 
the  Defendant's  Eftate  in  Ireland  is  to  be  dire£led,  and 
if  it  ftiould  not  be  by  an  Order  from  Lord  Chancellor 
reciting  the  Proceedings  here,  and  directing  the  Chan- 
cellar  of  Ireland  to  iflue  out  a  Sequeftration  there  for 
the  Benefit  of  the  Plaintiff,  and   towards  Sati&faclion 
of  his  Demands.] 

Application  But  as  to  the  Sequeftration  mentioned  to  be  direded 
ma1ie\o°the  ^^  ^^'^^  Govemor  of  North-Carollna,  or  any  other  of  the 
Xing  in  Plantations,  the  Court  doubted  much  whether  fuch 
aSequeftra-  Scqueftration  fliould  not  be  directed  by  the  King  in 
tion  to  the  Council,  where  alone  an  Appeal  lies  from  the  Decrees 
Plantations,  in  the  Plantations,  for  which  Reafon  it  feemed  that  in 
fuch  Cafe  the  Plaintiff"  ought  to  inake  his  Application 
to  the  King  in   Council,  and  not  to  this  Court. 


Cafe  66.  Mf.  Tuflice  DormcTS  Cafe. 

Lord  Mac-  "^ 

clesfield. 

Not  area-  C I K.  William  DormcT  Bart.  Nephew  of  jMr.  Juftice 
Maxim  that  Dormer  was  found  a  Lunatick  in  March  1693. 
the  next  of  whercupon  their  late  Majefties  King  William  and  Qiieen 
whom^'the  Mary  granted  the  Cuftody  of  his  Eftate  to  his  Uncle 
Land  may  the  now  Mr.  Juftice  Dormer^  who  is  the  next  Remain- 
not  be  der-man  in  Tail  of  the  prmcipal  Part  of  the  Family 
Guardian  in  Eftate,  but  the  Perlon  of  the  Lunatick  was  granted  to 

hocage.  '  o 

another. 

I  Afterwards 
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Afterwards  thefe  Grants  were  upon  the  Demifes 
of  the  Crown  frequently  renewed,  the  Cuftody  of 
the  Eftate  being  always  granted  to  Mr.  Juftice  Dor- 
mer, and  that  of  the  Perfon  of  the  Lunatick  to  the 
other. 

But  in  Truth  it  appeared  that  the  other  Perfon  was 
only  nominal  and  in  Trull  for  Mr.  Juilice  Dormer, 
who  all  along  had  the  Lunatick  in  his  own  Cuftody, 
and  lived  with  his  whole  Family  in  the  Lunatick 's  Houfe 
in  the  County  of  Bucks,  and  it  was  in  Proof  that  Sir 
Robert  Jenkinjon  who  was  the  nominal  Comn^ittee  for 
the  Perfon  of  the  Lunatick  declared  he  knew  nothing 
of  the  Matter,  or  how  the  Lunatick  was  managed, 
but  that  the  Lunatick  was  under  the  Condu6l  and  in 
the  Cuftody  of  Mr.  Juftice  Dormer, 

Whereupon  Mr.  Sheldon  who  was  the  Lunatick's  de- 
ceafed  Sifter's  Son  petitioned,  that  the  Cuftody  of  the 
Eftate  might  be  taken  from  Mr.  Juftice  Dormer,  and 
that  likewife  the  Cuftody  of  the  Perfon  might  be  re- 
moved, the  fame  being  now  in  Effe£l  in  Mr.  Juftice 
Dormer,  tho'  in  the  Name  of  Sir  Robert  Jenkinjon. 

And  it  having  been  ordered  that  200  /.  per  Annum 
Part  of  the  Income  of  the  Lunatick's  Eftate  in  Glouce- 
fterjhire,  which  was  fubjeft  to  a  Mortgage  of  850/. 
fhould  be  fet  apart  to  pay  off  the  Mortgage,  and  that 
the  Relidue  of  the  Profits  fliould  be  applied  towards 
the  Maintenance  of  the  Lunatick  and  the  Management 
of  his  Eftate  ;  the  Lunatick's  faid  Nephew  complained 
in  his  Petition,  that  this  Maintenance  was  exceflive 
and  to  the  Prejudice  of  the  next  of  Kin,  to  whom 
would  belong  what  the  Lunatick  Ihould  leave  at  his 
Death. 


Lord 
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Lord  Chancellor :  I  found  this  Order  made  for  tlie 
Commitment  of  the  Cuftody  of  the  Eftate  to  Mr.  Ju- 
ftice  Dormer,  and  of  the  Perion  to  Sir  Robert  Jenkinjon 
whom  I  take  to  be  a  nominal  Perfon  for  Mr.  Juftice 
Dormer,  and  that  the  Perfon  of  the  Lunatlck  has  in 
Fa6l  been  all  along  with  Mr.  Juftlce  Dormer-,  and  that 
fuch  Allowance  has  been  made  to  the  Judge  for  the 
Maintenance  of  the  Lunatlck  and  Management  of  his 
Eil:ate,  is  beyond  Dlfpute. 

Surely  the  Maxim,  that  the  next  of  Kin  to  whom 
the  Land  cannot  defcend  is  to  be  Guardian  in  Socage, 
is  not  grounded  upon  Reafon,  but  prevailed  in  bar- 
barous Times  before  the  Nation  was  civilized  ;  for 
what  can  be  more  ufual  now,  than  where  one  has  In- 
fant Children  to  make  one's  Brother  their  Guardian  ? 
and  it  feems  no  lefs  reafonable  that  where  a  Man  dies 
Inteftate,  the  Law  fhould  difpofe  of  the  Guardianiliip 
of  his  Children  in  the  fame  Manner  as  the  Intertate 
would  be  fuppofed  to  do,  had  he  lived  to  make  a  Will. 

It  is  very  fliocking  to  think  that  any  Brother  or 
Uncle  would  commit  Murder  upon  his  own  Brother 
or  Nephew  to  get  his  Eftate  ;  but  in  the  prefent  Cafe 
here  has  been  the  ftrongeft  Proof  that  there  is  not 
any  Ground  for  that  cruel  and  barbarous  Prefumptlon 
in  Mr.  Juftice  Dormer,  who  for  theie  thirty-two  Years . 
laft  paft  has  maintained  his  Nephew  in  the  moft  tender 
and  careful  Manner,  and  who,  if  he  could  ^have  been 
fuppofed  to  have  any  ill  Deligns  upon  his  Nephew 
the  Lunatlck,  might  have  executed  them  long  fince ; 
this  Experience  of  the  Judge's  Tendernefs  towards 
his  Nephew  is  the  ftrongeft  Argument  of  his  being  the 
proper  Guardian  for  him  ;  and  as  to  the  Petitioner's 
Complaint  that  the  Maintenance  is  too  much,  he  fcems 
4  to 
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to  be  taking  more  Care  of  himfelf  than  of  the  Luna- 
tick  in  this  Gale. 

I  think  the  Improvements   made  of  the  Liinatick's  a  Lunatick 
real    Eftate    are  very    commendable ;    the    Lunatick  be  looked 
may  recover,    and  then    to   fee    his    Eftate   in   yood  "!'°"  •'*'  l\' ' 

■',..  iT'i  1  1-  recoverable. 

Condition   and  Phght   may    be  greatly    to  his  Com-  ^,j^^  .^^^^ 
fort ;    and  tho'  he   has  been  fo  long  in  this  unhappy  tick's  Com- 
Condition,  yet  a  Lunatick  in  the  Eye  of  the  Law  is  [g^ard^j^ 
never  looked  upon  to  be  defperate,  but  always  at  leaft  in  and  not  his 
a  Poilibility  of  recovering  :  It  is  his  Benefit  and  Com-  torsToi-  "' 
fort   I  am  to  take  Care  of  where  no  Creditor  com- next  of  Kin. 
plains,  and  not  to  heap  up  Wealth  for  the  Benefit  of 
his  Adminiftrators,  or  next  of  Kin. 

Therefore  I  will  not  lefTen  the  Allowance  nor  alter 
the  Committee  of  the  Perfon  ;  befides,  No-body  can 
tell  who  will  be  the  Lunatick's  next  of  Kin  at  his 
Death,  for  he  may  live  to  bury  all  the  next  of  Kin 
that  are  fo  now. 


Vol.  II.  Y  y  ;y  D  E 
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Cife67.    Dr.  Martin  and  Lady  Ara-7  PI  ■     -jf 
';$^;r      bella  Howard  his  'iVife    S    """^'II^ ' 

Cjilbert  and 

Niitkin  ^  af  Defendants, 


The  Plain-  '  |  ~^  H  E  Bill  WES  broLight  agalnft  the  Defendants 
kin^iWa^r  i  the  Church-wardens,  and  agalnll  the  Parfon 
the  Church  ^^^  Overfeers   and  feveral  of  the   Inhabitants  of  the 

that  the  hvc  r,,  r    ■  t  n  in-'  ri 

o'clock  Bell  Town  or  Hammerjmitb,  to  Itay  the  Ringing  or  the 
rung  in  the  g^,g  o'Clock  Bell  of  the  Town  of  Hammerfmith,  which 
(lifbrbed  ulually  had  been  rung  at  Five  or  the  Clock  in  the 
\Pidntiff  Morning  from  Michaelmas  to  Candlemas^  except  upon 
Lnic  to  an  Holy-Days,  and  the  twelve  Days  at  Chriflmas. 

Agreement 

ill  Writii;g  with  tliC  Church-wardens  and  Inhabitants  at  a  Veftry,  that  the  Plaintiff  would 
cnS.  a  Cupolo  and  Clock  at  the  Church,  and  in  Confideration  thereof  the  five  o'Clock 
Pell  (hould  not  be  runi;  in  the  Morning;  this  a  good  Agreement,  and  decreed  to  be  binding 
iji  Kquity- 


The   Cafe   was,   the    PlaintlfiFs   Do£lor  Martin  and 
Dame  Arabslla  Howard  his  Wife  had  a  Houfe  at  Ham- 
merfmith very  near  the  Church,  and  Lady  Howard  be- 
ing of  a  lickly  and  weak  ConlUtution,  was  much  di- 
2  llurbed 
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fturbed  and  difquieted  by  the  Ringing  of  this  Bell  at 
five  of  the  Clock  in  the  Morning,  and  was  about  part- 
ing with  her  Houfe  and  removing  to  another  Parifli, 
when  it  was  intimated  to  her  on  Behalf  of  the  ParilTi, 
that  Ihe  might  purchafe  her  Quiet  at  a  reafonable 
Sum  to  be  laid  out  for  the  Benefit  of  the  Pariih* 

Upon  which  it  was  propofed  on  Behalf  of  the  V\a\n^ 
tiffs,  that  they  fnould  build  a  Cupolo  to  the  Church, 
and  ereft  a  Clock  and  new  Bell,  provided  that  during 
the  Lives  of  the  Plaintiffs  and  of  the  Survivor  of 
them,  the  five  o'clock  Bell  fhould  not  be  rung ; 
and  accordingly,  on  a  Sunday  after  Morning  Service, 
Notice  was  given  at  the  Church  that  the  Veftry  would 
meet  upon  the  Occafions  of  the  Parilh.  In  Confe- 
tjuence  of  which  they  did  meet ;  when  this  Propofal 
was  made  and  agreed  to,  and  an  Entry  being  made  of 
it  in  the  Parilli  Veftry-Book,  the  fame  was  figned  by 
the  Parfon,  Church-wardens,  Overfeers,  and  feveral  of 
the  Inhabitants  ;  after  which  the  Plaintiffs  and  the  De- 
fendants the  Parfon,  Church-wardens,  Overfeers  and 
fome  other  of  the  Inhabitants  executed  Articles  reciting 
the  Propofal  and  Agreement  at  the  Veftry,  and  the 
Plaintiffs  thereby  covenanted  to  ere6l  a  new  Cupolo 
Clock  and  Bell,  and  the  Defendants  on  their  Parts  co- 
venanted, that  the  five  o'clock  Bell  fhould  not  be  rung 
during  the  Lives  of  the  Plaintiffs,  or  the  Survivor  of 
them  ;  after  this  the  Plaintiffs  caufed  the  Timber  to  be 
brought  into  the  Church-yard  for  the  ere£l:ing  of  the 
Cupolo,  which  was  publickly  feen,  and  the  Plaintiffs 
•were  at  the  Charge  of  ere£ling  the  Cupolo,  Clock  and 
Bell,  and  the  five  o'clock  Bell  was  filenced  for  about 
two  Years, 

But  the  Defendant  Nutkin  an  Ale-houfe  Keeper  be- 
ing iince  chofen  Church-warden,  a  new  Order  of  Ve- 
ftry was  obtained  for  the  Ringing  again  of  the  .five 

o'clock 
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o'clock  Bell,  which  occaiioned  the  Plaintiffs  to  bring 
their  Bill  to  injoin  the  Ringing  of  this  Bell;  and  on 
Motion  Lord  Chancellor  Macclesfield  granted  an  In- 
jun£l:ion    to  ftay   the   Ringing   until  the  Hearing. 

And  now  the  Caufe  came  on  before  the  Lords  Com- 
mlllioners  Gilbert  and  Raymond,  who  decreed  that  the 
Injun£lion  Ihould  continue  during  the  Lives  of  the 
Plaintiffs  and  the  Survivor  of  them  ;  for  that  here 
was  a  meritorious  Confideration  executed  on  the  Plain- 
tiffs Side ;  that  the  Church-wardens  were  a  Corpora- 
tion, and  might  fell  the  Bells  or  lilence  them,  and 
make  a  reafonable  Agreement  beneficial  for  the  Parilli, 
and  thereby  bind  the  Parifhioners  and  their  SuccelTors 
as  alfo  the  fucceeding  Church-wardens;  that  the  Ring- 
ing the  five  o'clock  Bell  did  not  feem  to  be  of  any 
Uie  to  the  Parifli,  tho'  of  very  ill  Confequence  to  the 
Plaintiff  the  Lady  Howard-,  and  ample  Recompence  had 
been  made  to  the  Parilli  by  the  Plaintiffs  both  in  the 
Expence  of  the  Cupolo,  Clock  and  Bell,  and  alfo  of 
1500/.  laid  out  in  improving  the  Plaintiffs  own 
Houfe,  which  otherwife  they  would  have  left;  and  it 
moreover  appearing  that  the  Majority  and  better  Pare 
of  the  Parifh  continued  willing  to  abide  by  this  Agree- 
ment and  proteffed  againft  the  new  Order, 

The  Court  thereupon  decreed  an  Injun6lion  againft 
the  Ringing  of  this  five  o'clock  Bell  accordingly. 
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verfus  Bromley. 


Cafe  68. 


Lord  Com- 
mtjjloner 

A    Was   indebted    to  B    who  out-law'd  A.   and  C  ^''''"f- 
•  having   Goods   of  A    in  his   Hands,    B,   t)i^'"gs  ed  lo'^^'^^" 

a   Bill    againft    C.   to   difcover  what  Goods    of  A.  C.  outlaws  J. 
had  in  his  Hands ;    C.  demurs  in  regard  5.  does   not  v"ng  Gocfds 
fhew  any  Title  to  thefe  Goods  ;  and  in  Support  of  the  '^'^■'^"'jl"^ 
Demurrer  it  was   urged  that  by  the  Bill  it  did   not  brings 'a  Bill 
appear  that  B.  the  Plaintiff   had    any  Grant  of  thefe  ^s-onft  c. 

1 JT  ^  J  .  •         to  uncover 

Goods,  or  of  the  Debt  from  the  Crown,  until  which  what  Goods 
Grant  the  Property  remained   in   the  Crown  in  Con-  °nJ^;HanS 

fequence  of  the  Outlawry.  c.  may  de- 

mur, for  that 
B.  makes  no  Title  to  the  Goods  as  having  no  Grant  from  the  Crown;  alfo  for  that  the  Attor- 
ney General  ought  to  be  a  Party. 

Oh  tile  contrary  1  infilled  that  it  was  proper  to 
know  what  thefe  Goods  were  and  the  Value  of  them, 
before  the  Party  took  out  fuch  Grant,  the  Expence  of 
it  being  confiderable ;  and  that  in  the  mean  Time  the 
Crown  was  but  as  a  Truike  for  the  Plaintiff  who  was 
at  the  Expence  of  the  Outlawry. 

Vol.  II.  Z  z  z  But 


270 


De  Term.  Pa^cha,  1729. 


But  by  Lord  CommHrioner  Gilbert^  the  Crown  is 
not  a  Truftee  for  the  Plaintiff,  but  it  is  merely  out  of 
Grace  that  the  King  makes  fuch  Grant  of  the  Goods 
of  Perfons  outlawed  to  the  Plaintiffs  who  have  no 
Manner  of  Right  in  thefe  Goods,  until  the  Grant 
obtained  from  the  Crown,  fo  that  the  Plaintiff  comes 
too  foon,  it  being  before  he  has  any  Title. 

Wherefore  allow  the  Demurrer  ;  alfo  the  {a)  Attor- 
Bakh  ver-    '"'^y  General  ought  to  be  a  Party  to  fuch  Bill. 

fus  IVapi. 

James  verfus  Greaves. 

In  this  Caufe  it  was  faid  by  Lord  Commiffioner 
^  Jekyll  that  there  was  a  Difference  betwixt  a  Deed 
and  a  Will  gained  from  a  weak  Man  and  upon  Mif- 
wiii  gained  rcprcfcntation  or  Fraud  ;  for  if  a  Will  be  gained  from 
Man  ^7nA  ^  wcak  Man,  and  by  falfe  Reprefentation,  this  is  {a) 
upon  a  Mif-  not  a  fufficient  Realon  to  let  it  afide  in  Equity,  as 
donVEqiii-  ^^'^^  determined  in  the  Cafe  of  the  late  Duke  of  Nerv' 
tywiiirct  caflle\  Will  betwixt  Lord  Thanet  and  Lord  Clare,  and 
but  not  the'  iu  the  Cafe  of  Bodvil  and  Roberts \  but  where  a  Deed 
Ys^l;-,       fwhich  is  not  revocable  as  a  Will)  is   gained  from  a 

{a)  Vide  ^  T  r  •  1         •  1 

Cafes  in  E-  Weak  Man  upon  a  Milreprefentation  and  without  any 
*^o6^^'"^'  valuable  Confideration ,  the  fame  ought  to  be  fee 
Sed  2Vern.    afide  in  Equity. 

700.  Gojfe 

verfus   Tiacey,  contra. 


{a)  Vide 
Vol.  I. 


Cafe  61^. 

Lord  Com- 
mijfioner  Jc 
kyll. 

Diverfity 
betwixt  a 
Deed  and  a 


Feltham 
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Felt  ham  verfus  Feltham.  cafe  70. 

Lords  Com- 

^"^NE  having  feveral  Daughters  and  being  feifed  in  'jTyuZnd 
^^   Fee  of   Lands,    by  Will   charges    the  PremilTes  Gilbert. 
with  the  Payment  of  his  Daughters  Portions,  i  ooo  /.  One  has 
a-piece  to  each  Daughter  at   her  Age  of  twenty-two  Daughters, 
Years   or  Marriage    which  fhould  firft   happen,    and  ^"''  ''^'"S 
if  any  of  his  faid   Daughters   fhould   die  before  her  diargeThis^^ 
Portion  became  payable,  the  Share  of  her  fo  dvins  to  ^^"'^^^"h 

,  .    -^    ^  y      b  1000/.  a- 

go  to  the  burvivors.  piece  to  his 

Daughters 
payable  at  Twenty-two  or  Marriage ;    and  if  any  die,  then  to  the  Survivors,  but   no  Time 
limited  when  the  additional  Portion  fhould  be  paid   to   the  furviving  Daughters.      If  one  dies 
unmarried  before    Twenty-two,    the  additional   Portion  (hall  not  be  paid  to    the   furviving 
Daughters  until  the  deceafed  Daughter  ftiould  have  come  to  Twenty-two. 

One  of  the  Daughters  dies  before  twenty-two  or 
Marriage,  and  another  of  the  Daughters  attains  twen- 
ty two  Years  of  Age. 

Infifted  that  there  being  no  Time  appointed  when 
the  Portion  accruing  by  Survivorlhip  fhould  be  paid, 
it  ought   to  be  paid  prefently. 

Lords  Jekyll  and  Gilbert:  This  Portion  arifes  out  of 
Lands,  and  it  v/ould  be  an  Hardftiip  on  the  Heir 
(whom  Equity  favours^  to  make  it  payable  before  the 
Time  it  was  intended. 

Now  there  can  be  no  Reafon  to  make  the  addi- 
tional Portion  payable  before  the  original  one,  where- 
fore, as  the  Heir  is  to  fuffer  by  the  railing  of  thefe 
Portions,  it  may  reafonably  be  prefumed  in  Favour  of 
him,  that  the  Teftator  might  compute  within  what 
Time  they  might  be  paid,  fo  that  this  additional  Por- 
tion Ihall  not  be  paid  before  fuch  Time  as  the  Daugh- 
ter 
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ter  to  whom  It  was  given  fhould  have  come  to  the 
Age  of  twenty-two  Years  if  Ihe  had  lived. 

And  (as  I  underftood)  the  Court  alfo  declared  that 
the  other  Daughters  Ihould  not  have  their  Shares  of 
the  Portion  fo  accruing  by  Survivorihip,  until  they 
refpe£lively  fhould  have  attained  their  Age  of  twenty- 
two  or  be  married,  it  not  being  the  Intention  of  the 
Teilator  to  trulf  any  of  his  Daughters  with  their  Por- 
tions until  twenty-two  or  Marriage. 


c^^re  71.    Samuel  Cox  and  Hannahl 

Lords  Com-      Jjis  Wife,  dfid  EHzabet  1)/ P latntHfs ) 

J.kyll   and  B  6  lit  ha,  J 

Gilbert.  ^ 

William  Belitha  Executori  i>,  r     i     , 
of  PIS  tat  her  Edward    \      ' 

Tho'  it  may  ^-?Dxvard  Belitha  who  was  a  Freeman  of  London  had 
be  a  Qi.L-    J_j  Daughters,   ti/^.    Hannah  and   Eli^ahethi  and 

thcr  the      oue  Son  thc  Defendant  William. 

Clilld  of  a 

Freeman  of  London,  upon  receiving  a  fuitable  Portion,  may  vcleafe  to  his  Father  his  Orphanage 
Part ;  yet  if  tl:c  Child  or  the  Hufband  of  fuch  Child  covenants  to  rcleafe  to  the  Executors 
after  thc  Freeman's  Death,  this  is  good,  and  Equity  wiil  execute  the  Covenant. 

The  Plaintiff  Cox  married  the  eldeff  Daughter  the 
Plaintiff  Hannah,  without  the  Confent  of  her  Father, 
however  after  the  Marriage  the  Father  Belitha  gave 
a  Portion  to  his  faid  Daughter  of  4000/.  1400/.  in 
Money,  and  the  relf:  in  a  Leafchold  and  Freehold 
P>lfate,  which  was  fettled  by  the  Confent  of  the  Huf- 
band  for  the  feparate  Ufe  of  the  Wife,  and  afterwards 
to  her  Children,  and  thereupon  the  Plaintiff  Cox  the 
Hufband  releafed  to  his  Father-in-law  Belitha,  "  All 
"  his  Right  and  Intereff  which  he  had  or  might  have 
I  "  to 
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"  to  any  Part  of  his  perfonal  Eftate  by  Virtue  of  the 
*'  Cultom  of  the  City  of  London  or  otherwife,  ex- 
"  cept  fuch  Part  as  his  Father-in-law  fhould  give  to 
*'  him  or  his  Wife  by  Will  or  otherwife ;"  and  by  the 
faid  Deed  of  Releafe  the  Plaintiff  Cox  covenanted  at 
any  Time  after  the  Deceafe  of  his  Father-in-law  Be- 
litha,  "  To  do  any  further  Aft  for  the  Releafing  of  any 
*'  Right  which  he  might  have  by  the  Cuibm  of  Lon- 
"  don^  to  the  Executors  or  Adminlllrators  of  the  faid 
"  Edxvard  Belitba  the  Father. 

Ohj.  The  Interefl:  which  a  Child  has  in  the  Orphan- 
age Part  by  the  Cuftom  of  London^  is  a  mere  Contin- 
gency, and  no  prefent  Right ;  confequently  it  can  no 
more  be  releafed,  than  an  Heir  may  releafe  before  his 
Father's  Death  his  Right  to  his  Father's  real  Eftate. 

Neverthelefs  the  Court  feemed  Inclined  to  think  that 
the  Releafe  being  for  a  valuable  Coniideration,  purport- 
ed an  Agreement  to  quit  the  Right  to  the  Orphanage 
Part,  and  to  be  binding  {a)  in  Equity ;    but  tho'  this  ,  ,  ^  ^^ 
might  not  be  fo  clear,  yet  where  the  Husband   for  a  Czko(Biun- 
valuable  Confideration  had  covenanted  thereafter  to^re-  t^^^tiT' 
leafe  the  faid  future  Right,  and  the  Defendant  having 
brought  a  crofs  Bill  to  compel  the  Plaintiff  in  the  ori- 
ginal Caufe  to  make  fuch  Releafe  to  him,  as  Executor 
to  the  Freeman,  and  it  being  in  Proof  that  the  Execu- 
tor had  before  the  bringing  the  faid  Suit  tendered  fuch 
Releafe,  and  that  the  Son-in-law  had  refufed  to  exe- 
cute it,  the  Court  decreed  a  fpecific   Performance  of 
the  Covenant  by  executing  the  faid  Releafe  to  the  Ex- 
ecutor of  the  Freeman. 

2dly,  The  Court  held,  that  where  a  Daughter  was 
advanced  in  Part,  and  the  Freeman  the  Father  had 
fettled  fome  Leafehold  Eftate  to  the  feparate  life  of  the 

Vol.  II.  4  A  Daughter 
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Daughter  the  Feme  Covert,  this  ought  to  be  brought 
into  Hotchpot,  it  being  in  the  ftrideft  Senie  an  Ad- 
vancement of  the  Child  pro  tanto. 

Any  Lands  7(ily,  It  was  held  that  any  Land  of  Inheritance 
nnce  Stied  fettled  by  the  Freeman  upon  his  Children  is  (a)  not  to 
by  a  Free-    ^e  called    an  Advancement  either    in   Part   or  in   the 


Child,  nJ'  whole  within  the  Cuftom  of  London,  in  regard  Lands 

Advance-  ^f  Inheritance  are  not  within  the  Cuftom  which  affecls 

eJ\i'  a  only  the  perfonal  Eitate  (/>)  ot  the  Freeman ;   /ecus  of 

Leafe  for  ^  Leafe  for  Years  ;    but  if  Lands  of  Inheritance   be 

Years ;  but        ,  imiii  •  ri 

if  Lands  given  to  a  Child  by  the  Freeman  m  Bar  ci  the  Or- 
tance'are'  pli^^^ge  Part  and  accepted  as  fuch,  it  will  be  binding, 
given  as      or  at  leaft  the  Child  cannot  have  both. 

an    Ad- 
vancement, and  ill  Bar  of  the  Cuftom,  and  accepted  as  fuch,  this  will  bind  in  Equity. 

Father  be-        ^j^j     jj^  j-^jg  Cafe  the  Freeman  had  left  to  his  other 

cucuths  to  '      <^  ^ 

his  younger  Daughter  E//:^^/'^?/;  3500/.  as  a  Legacy  by  the  Will, 
^oo'/'^he  ^^^^  ^^  appeared  to  the  Court  that  the  faid  Elizabeth 
Son  fwears  was  but  a  wcak  Woman  and  about  forty  Years  old  and 
iwer'th^liis  ^'^^  ^^^^  ^^  marry,  and  it  was  pofitlvely  fworn  by  the 
Father  on  Aufwcr  of  the  Defendant  the  Son,  that  the  Father  after 
bidrecom'-  ^^i^  making  of  the  Will  had  defired  the  Defendant 
mended  it  to  his  Son  to  fccure  an  Annuity  of  250/.  per  Annum 
his  Sifter  to  his  Sifter  the  Plaintiff"  Elizabeth  in  Satlsfac- 
have  an  An-  [Jqj^  q£  [-jgj.  Legacy  ;  and  accordingly  Elizabeth  after 
her  Portion,  the  Death  of  her  Father  (in  a  publick  Manner  with 
the  Daugh-  ^YiQ  Confent  of  her  Relations  and  Friends,  by  a  Deed 

ter  has  alio  a  .  i    •      -n'  it-  '  '  i 

Rieht  to  to  which  the  Plaintift  Cox  and  his  Wife  Hannah  and 
age'part'hy  ^^^^  Ttuftcc  in  the  Father's  Will  were  Witnefles)  re- 
the  Cuftom.  I  leafed 

The  Son 

being  the  Father's  Executor  agrees  with  his  Sifter  then  Forty  Years  old,  to  give,  and  does 
fettle  an  Annuity  of  250/.  per  Jm:um  on  his  Sifter  in  Lieu  of  her  Portion  ;  the  other  Sifter's 
Hufband  is  Witnefs  to  the  Deed,  and  the  Agreement  made  by  the  Confent  of  the  Relations. 
Bill  brought  by  the  other  Sifter's  Hufband  to  fet  afide  this  Agreement,  difmilled  with  Cofts. 


{a)  Note ;  Lands  of  Inheritance  given  by  a  Father  to  a  younger  Son 
is  an  Advancement  within  the  Statute  of  Diftributions.  {b)  See  the 

Cafes  of  Bcibbington  vcrfus  Greenwood^  and  Bhtnden  vcrfus  Barker,  Vol,  L 
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leafed  the  faid  Legacy  of  3^00/.  and  all  her  Right  to 
her  Father's  perfonal  Eftate  by  the  Cuftom  of  London^ 
to  the  Defendant  her  Brother ;  and  in  Coniideration 
thereof  the  Defendant  the  Brother  by  Mortgage  fe- 
ciired  an  Annuity  of  250/.  per  Annum  payable  quar- 
terly to  his  faid  Sifter  Eli^al^eth  free  from  all  Taxes. 

And  it  was  now  objefted  by  the  Plalntlfts  that  this 
Annuity  was  not  of  equal  Value  with  the  Legacy  ; 
that  the  Sifter  was  hereby  difabled  from  marrying, 
and  that  the  fame  could  be  no  Coniideration  for  the 
releafing  the  Orphanage  Part^ 

Sed  per  Cur':  It  is  a  very  ill  Thing  in  the  Plaint ift^ 
to  endeavour  by  a  Bill  to  fet  alide  that  Deed  which 
he  himfelf  before  fupported  by  being  a  Witnels  there- 
to ;  belides,  according  to  the  policive  Oath  of  the  Son 
by  the  Anfwer  which  was  read  (and  ought  to  be  re- 
garded) this  was  done  by  the  Son  and  accepted  of  by 
the  Daughter  in  Piety  to  the  Directions  of  the  Father, 
and  out  of  Regard  to  his  Memory  ;  it  was  done  by 
the  Confent  and  Privity  of  the  whole  Family  and  of 
the  Truftee  in  the  Father's  Will,  as  thought  better  for 
the  Sifter  being  a  weak  Woman  and  not  likely  to 
marry,  and  was  plainly  for  the  Benefit  of  the  Sifter, 
it  being  a  certain  and  plentiful  Provilion  to  her  for 
her  Life  ;  whereas  the  Money  might  be  loft,  which 
feems  here  to  be  fought  after  by  Cox  the  Brother, 
who  probably  brought  his  Sifter-in-Law  into  this 
Caufe  in  Hopes  of  making  fome  Advantage  of  her. 
And  as  to  the  Objeftion  that  the  Annuity  is  not  e- 
quivalent  to  the  Legacy  ;  it  is  poflible  the  Sifter  might 
intend  to  be  kind  to  her  Brother,  betwixt  whom  there 
was  the  Confideration  of  Blood  alone  fufficient  to  raife 
an  Ufe  even  of  a  real  Eftate,  and  the  Court  will  not 
be  nice  in  weighing  the  Coniideration  betwixt  Brother 
and  Sifter. 

Wherefore 
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wherefore  let  the  Bill  be  difmiiTed  and  Cox  only- 
pay  the  Cofts,  and  let  him  be  decreed  in  the  Crols 
Caufe  to  releafe  his  Right  to  the  Cuftomary  Part  in 
Purfuance  of  the  Covenant,  and  to  pay  Coiis  there  alfo. 

^LMrn-      Jcnuiugs  vcrfus  Looks,  &  e  cont: 

nujfwncrs  Je- 

diibm.  ('^■'^^  ^^"^  ^^^'°  ^^^"'^  Richard  and  Thomas,  and  being  fei- 
if  I  fecure  ^~^^  ^^^  ^"  Fee  of  the  Manor  of  Rlackacre  (which  Ma- 
a  Portion  to  nor  was  in  Mortgage)  makes  his  Will  thereby  deviling 
Deed  paya-  looo/.  to  hls  youngcr  Son  Thomas  (being  then  about 
bieattwen-a  Year  old)  to  be   paid  to  him  when  he  fhould  have 

ty-one  out  -ii-.r  r      i       i  r 

of  Land,  and  arrived  at  his  Age  or  twenty-one,  out  oi  the  Manor 
tiie  Child     yf  Blackacre,  with  a  Power  to  the  Executor  by  felling 

dtes  before        r        •      \  •  n  •  r     r     i  • 

twenty-one,  ot  Timber  crrowiug  on  the  Eitate  to  raiie  luch  Monies 
fhair°mr  ^s  ^^'s  perfonal  Eftate  fliould  fall  iKort  of,  for  the  Pay- 
into  the       ment  of  his  Debts  and  Legacies. 

Land  and 

not  go  to  the  Executor.  So  if  I  devife  a  Portion  to  a  Child  out  of  Land  payable  at  twenty- 
one,  and  the  Child  dies  before  twenty-one,  the  Portion  fhall  fink.  Alfo  the  Portion  (hall  fink 
as  well  for  the  Benefit  of  the  Hares  failus  as  of  the  Hares  Tvitus.  So  tho'  the  Money  given 
to  the  Child  be  not  faid  to  be  for  a  Portion,  if  it  appears  to  be  fo  in  Faft.  If  by  the  Will 
the  Portion  be  given  out  of  a  real  and  perfonal  Eftate  payable  to  the  Child  at  twenty-one,  and 
the  Child  dies  before  twenty-one,  then  fo  much  as  will  arife  out  of  the  perfonal  Eftate  (hall  go 
to  the  Executor  or  Adminiftrator,  but  what  would  arife  out  of  the  Land  muft  fink. 

The  younger  Son  Thomas  dies  about  the  Age  of  two 
Years,  and  the  eldeft  Son  dies  about  the  Age  of  fix, 
upon  which  the  Eftate  comes  to  the  Uncle,  and  the  Mo- 
ther having  adminiftred  to  the  younger  Son  claims 
the  1 000  /.  Legacy. 

Againft  which  it  was  obje6led,  that  this  lOOO  /. 
being  charged  upon  Lands,  and  being  alfo  for  a  Child's 
Portion,  tho'  not  by  exprefs  Words  mentioned  to  be 
for  a  Portion,  yet  the  Faft  appearing  to  be  fo,  and 
the  Child  dying  before  fuch  Portion  became  payable, 
it  ought  to  fink  in  the  Land,  and  not  to  go  to 
4  the 
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the  Adminiftratrix  of  the  Child,    for  which  Purpofe ''^^^ '^^^"^• 
the  Cafe  of  {a)  Paulet  verfus  Poulet  was  cited.  ivem.  204. 

On   the  other   Side  it  was  anfvvered,    that  tho'  it 
might  be  a  true  Rule  that  where  a  Portion  is  feciired 
by  a  Deed  out  of  Land  for  a  Child,  and  the  Child 
dies  before  the    Day  of  Payment,  fuch  Portion  Ihall 
link  into  the  Land  for  the  Benefit  of  the  Heir  -,  yet  it 
was  otherwife  in   Cafe   of  a    JVill,    and  that  in  the 
principal  Cafe  by  the  Wording  of  the  Will,  this  i  coo  /. 
was  debitum  in  pr^fenti  tho'  folvendum  in  future,  for  the 
Bequeft  is  immediate,    vi^-  I  do  give  my  fecond   Son 
Thomas  1000  /.  and   the  future  Time   is   (b)  annexed  W  vide 
only  to  the  Payment  and  not  to  the  Legacy.     Other-  Preced^^n 
wife  where  I  give  a  Legacy  to  J.  S.  at  Twenty-one,  C^^"-  3^7' 
for  here  the  Time  being  annexed  to  the  Legacy  itfelf, 
if  J.  S.  dies  before   Twenty -one,  it  cannot  go  to  his 
Executorsi 

Lord  Commlffioner  Jekyll :  It  was  determined  aboiit 
the  latter  End  of  Lord  Sommers's  Time  In  the  Cafe  of 
(c)  Yates  and  Fettiplace,  that  where  one  by  Will  gave  a  (c)  2  Vern; 
Portion  to  a  Child  out  of  a  real  Eftate,  payable  at  a  JJ^^J^^  -^^ 
future  Time,    and  the  Child  died  before  that    Time,  Chan.  140. 
the  Portion  Ihould  link ;    nay  that  it  Ihould  fink  as 
well  for  the  Benefit  of  (d)  an  H^res  faSlus  as  of  an 
H.^res  natus,  for  the  former  is  fubftltuted  by  the  Te- 
ftator  in  the  Place  of  the  latter;    and  the  true  Reafon 
is,  that  the  Legacy  being  given  as  a  Portion,   when 
the  Child  dies  before  the  Portion   is  payable,  there  is 
no  Occafion  for  it,    and  Equity  will  not  countenance 
the  Loading  of  an  Heir  for  the  Benefit  of  an  Adml- 
i],iilrator. 

Vol.  il.  4  B  Then 

{d)  So  an  H^eres  fcBus  is  intided  to  have  the  pei-fonal  Eftate  applied  in 
Exoneration  of  the  real  Eftate  as  well  as  the  Hare^  natv.s.  Precedents  ft 
Ghan.  2. 


-^W^-"^^^''*^      • 
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Then  it  was  objected  that  tho'  this  might  be  true 
as  to  a  Portion  given  out  of  a  real  Eftate,  yet  here 
the  Legacy  was  a  Charge  alfo  upon  the  perfonal 
Eftate,  and  therefore  (it  was  faid)  that  if  the  real 
Eftate  was  not  fufficient  for  the  Payment  of  the  faid 
Legacy,  yet  the  perfonal  Eftate  ftioukl  be  liable;  and 
that  this  was  the  plainer  from  the  Executor's  being 
empowered  to  fell  Timber  for  the  Payment  of  fuch  oif 
the  Legacies  as  the  perfonal  Eftate  was  not  fufficient 
to  pay. 

Cur:  This  muft  be  intended  fuch  of  the  Legacies  as 
the  perfonal  Eftate  was  liable  to  pay,  it  is  true  were 
the  l^egacy  chargeable  on  the  perfonal  as  well  as  real 
Eftate,  then  fo  much  thereof  as  the  perfonal  Eftate 
would  extend  to  pay,  ftiould  go  to  the  Executors  or 
Adminiftrators  of  the  Child,  but  this  is  a  Charge  only 
Upon  the  Land. 

3^/y,  It  was  contended,  that  the  Guardian  of  the 
Son  who  was  in  Pofteflion  ought  out  of  the  Profits  to 
have  kept  down  the  Intereft  ot  the  Mortgage,  like  the 
Cafe  where  a  Man  mortgages  Land  and  devifes  to  A. 
for  Life,  Remainder  to  B.  in  Fee,  A.  muft  keep  down 
the  Intereft. 

Cur:  That  is  not  like  the  prefent  Cafe;  for  in  the 
Cafe  cited,  a  third  Perfon  the  Remainder-man  and  one 
not  claiming  under  the  Tenant  for  Life,  would  fuffer  by 
Non-payment  of  Intereft;  otherwife  here,  where  the 
Son  was  intitled  to  the  whole  Fee-fimple,  and  might 
when  of  Age  charge  or  alien  the  Whole;  and  if  a  De- 
vifee  in  Fee  of  a  mortgaged  Eftate  be  of  Age,  and 
fufters  the  Intereft  to  grow  greatly  in  Arrear,  his  Exe- 
cutor fhall  not  be  bound  out  of  the  Rents  to  keep  down 
1  the 
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the  fame ;  but  this  being  in  the  Cafe  of  an  Infant  and 
a  Guardian,  it  would  be  a  great  Inconvenience,  if  the 
Guardian  might  ruin  the  Inheritance  (which  it  is  his 
Duty  to  preferve)  by  letting  the  Intereft  run  on,  and 
this  to  increafe  the  perfonal  Eftate,  which  (poflibiy) 
he  may  be  in  Expe£lation  of;  wherefore  let  the  faid 
Guardian  or  his  Executor  (in  Cafe  of  his  Death)  an- 
fwer  the  Intereft  out  of  the  Profits. 

Note ;  Lord  Commiffioner  jfekyll  faid,  he  took  this 
to  be  a  new  Cafe,  and  wondered  it  had  not  been  be* 
fore  det?ermined. 


DE 


z8o 


D  E 


Term.  S.  Trinitatis, 


1725. 


cafc  73-  Barker  verfus  Giles. 

Lord  Chan- 
cellor King. 

ADevifeof  ^''^  "'^  ^  dcvlfcs  hls  Lands  to  be  fold  for  Payment  of 
Lands  to  ^  V_^  Debts  and  Legacies,  and  the  Surplus  of  the 
the  Survivor  Money  arifing  from  the  Sale  to  be  laid  out  in  Lands, 
of  them  and  ^^j^j  j-q  [^g  fgttled  to  the  Ufe  of  the  Telbtor's  two  Ne- 

their  Heirs,  1  ;  r  1      1  •  r 

equally  to  be  phews  Jevome  and  Robert  Barker,  and  the  Survivor  or 
divided  be-    j.j^gj^  gj^^  j.]^gjj,  pjej^s    equally  to  be  divided  between 

tvvixt  tlicm  'J  J 

Share  and     them  Share  and  Share  alike. 

Share  alike; 

A.  and  B.  are  Jointenants  fof  their  Lives,  and  have  feveral  Inheritances. 

'Jerome  Barker  one  of  the  Devifees  and  Nephews  of 
the  Teftator  dies  in  the  Teftator's  Life-time,  and  then 
the  Tellator  dies  leaving  Penelope  Wife  of  John  Blah 
his  Heir  at  Law. 

The  Qiieftion  was,  what  fhould  become  of  the  De- 
vifee  Jerome  Barker  the  Nephew's  Moiety,  whether  it 
Ihould  defcend  as  a  lapied  Deviie  and  undifpofed  of  to 
the  Teftator's  Heir  at  Law,  or  go  to  the  furviving 
Nephew  and  Devifee  the  Plaintiff  Rohert  Barker  ? 

2  This 
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I'his  Caufe  was  argued  before  the  Lords  Com- 
mlflioners  Gilbert  and  'Raymond^  who  not  agreeing, 
adjourned  it  over  as  a  Cafe  of  Difficulty,  and  fo  it 
was  the  firft  Caufe  that  came  on  before  Lord  Chan- 
cellor iO>?f. 


*<s* 


And  it  was  agreed  that  Money  directed  by  Will  or 
Articles  to  be  laid  out   in  Land  Ihould   be  taken  as 
Land,  wherefore  it  was  the  fame  Thing  in  this  Caie  cictTofL- 
as  if  the  Devife  had  been  of  Land  itfelF  ia).  e^"'  ^''^•■''"s 

\o\.  I. 

But  on  one  Side  it  was  argued  that  if  Jerome  Barker 
the  Nephew  and  Devilee  had  furvived  the  Teilator,  he 
would  have  been  Tenant  in  common  in  Fee  and  not 
jointenant  with  the  other  Devifee  Robert  Barker. 

That  Jointenancy  was  an  odious  Title  in  Equity, 
there  being  no  Reafon  that  becaufe  a  Man  lived  iongeil-, 
and  had  the  better  Conftitution,  therefore  he  Ihould  be 
in  titled  to  the  whole  Eftate* 

That  the  Intention  of  this  Will  was  to  provide  not 
only  for  the  Teftator's  two  Nephews  perfonally,  but 
alfo  for  their  Poilerity  ;  that  the  Words  [equally  to  be 
divided]  were  tantamount  with  faying,  *•'  I  deviie  my 
*'  Lands  to  my  two  Nephews  in  equal  Parts  ;"  or 
the  fame  Thing  as  to  fay  in  Moieties,  vi^.  one  Moiety 
to  one  and  the  other  Moiety  to  the  other,  which  is 
an  exprefs  Tenancy  in  common  created  by  the  moft 
proper  Words  for  that  Purpoie;  and  to  this  Lord  Com- 
milhoner  Gilbert  had  agreed.  See  alio  Lit.  Tenures, 
fe6t.  298.  and  the  Cafe  of  Blijfet  and  Cranrvell,  i  Salk. 
226.  and  7^  Lev.  573.  in  Point. 

Then  taking   it  that  the  Nephews  of  the   (liid  le- 
gator would  have   been  Tenants  in  common,    it  was 
Vol.  II.  4  G  plain 
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plain  that  upon  one  of  thele  two  Dcvlfees  dying  in 
the  TeRator's  Life-time,  his  Share  became  as  a  void 
Devife,  and  lapfed  to  the  Teftator's  Heir  at  Law  as  an 
Eilate  iindifpofed  of  by  the  Will. 

On   the  other  Side  it  was  urged,    that  the  Words 
[equally  to   be  divided]  and  [Share  and  Share  alike] 
were  but  an  implied  Tenancy  in  common  in  a  Will, 
and  would    not  make  a   Tenancy   in   common   in   a 
(«;  See        Deed ;  and  that  it  was  for  tome  Time  a  [a)  QLielf  ion 
c"fcoV        whether  they    would    m^ake    a    Tenancy  in   common 
^///;«and     g^.^,^  j^^  ^  -^yj]} .    [^^j-  {^-jji  ^^3  j|-  ^y.^g  j^j^u;  ^^  implied  Te- 
nancy in    common,  the  Word   [Survivor]  creating  an 
exprefs  Jointenancy  muft  prevail  and  take  place,    for 
which  were  cited  2  Ry.  Ahr.  90.  ^/.  5.  and  Styles  211.  in 
Point ;   and  that  it  would  be  againft  the  Rules  of  Ex- 
pofition  to  reje£l  Words  in  a  Will,   efpecially  fo  figni- 
Jicant  a  Word  as  Survivor  was. 

But  to  this  it  was  replied,  that  fome  Words  m.uft 
be  rejected  either  W^ay,  and  there  would  be  a  Necef- 
iity  to  reje£l;  more  upon  the  other  Conftru6lion  to 
make  it  a  Jointenancy ;  for  then  the  Words  [equally 
to  be  divided]  and  [Share  and  Share  alike]  mult 
all  go  for  nothing  ;  and  Blijfet  and  Crnnrvel's  Cafe 
was  much  relied  upon  as  being  the  laft  Reiolution  in 
which  the  former  Cafes  in  Styles  and  RoUe  were  cited 
and  confidered. 

Lord  Chancellor :  It  is  a  certain  Rule  in  the  Expofi- 
tion  of  Wills  efpecially,  that  every  Word  Ihall  have 
its  Effe£l,  and  not  be  rejefted  if  any  Conftru6lion 
can  poflibly  be  put  upon  it  ;  and  here  I  think  there 
may  ;  the  firft  Part  of  the  Devife  being  to  two  and 
the  Survivor  of  them,  makes  them  plainly  Jointe- 
nants  for  Life,  and  therefore  they  fhaii  be  fo  taken ; 
and  then,  as  to  the  next  Words  [and  to  their  Heirs 
I  equally 
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equally  to  be  divided  between  them  Share  and  Share 
alike]  thefe  are  plainly  Words  importing  a  Tenancy  in 
common,  and  fhall  operate  accordingly,  lo  as  to  make 
them  Tenants  in  common  of  the  Inheritance,  by 
which  Conftru6lion  of  the  Will  every  Word  takes  Ef- 
fedl ;  wherefore  the  two  Nephews  would  hav^e  been 
Jointenants  for  Life,  with  feveral  Inheritances  to 
them  in  common  :  But  one  of  them^  dying  in  the 
Life  of  the  Teitator,  by  that  Means  the  furviving 
Nephew  becomes  intitled  to  the  whole  for  Life  ;  and 
the  Inheritance  being  devifed  in  common,  the  one 
Moiety  whereof  having  lapfed  by  the  Death  of  one  of 
the  Devifees  in  the  Life  ot  the  Teftator,  for  this  Reu- 
fon  tho'  the  furviving  Nephew  Ihall  have  the  whole  for 
liis  Life,  a  Moiety  of  the  Inheritance  expeflant  upon 
the  furviving  Nephew's  Death  Ihall  deicend  to  the 
Teftator's  Heir  at  Law,  and  the  other  Moiety  of  the 
Fee  Ihall  go  to  the  furviving  Nephew's  Heir ;  and  his 
LordOiip  faid  that  if  the  Bar  were  not  fatisficd  with 
this  Opinion,  he  would  take  Time  to  confider  of  it 
until  the  next  Morning  ;  but  it  feems  his  Lordfliip 
delivered  his  Thoughts  with  fo  much  Clearnefs  that 
both  Sides  acquiefced,  and  thereupon  the  Caufe  was 
decreed  as  above. 

This  Decree  upon  an  Appeal  to  the  Houfe  of  Lords 
was  affirmed. 


Anommus,  ^f"  74- 

■^  Lord  Chan- 

.  .  ccllor  King. 

I  TPON  every  Bill  of  Review  to  reverfe  a  Decree  On  every 
^*-    the  Plaintiff  mull:  "^  depofit  50/.  with  the  Regi-  B'Uof  Re- 
fter,  in  order  to  anfwer  the  Coifs  of  the  Suit  to  the  phintiff 

Defen    '""'^  depofit 

50  /.  in  or- 
der to  anfwer  Cofts,   but  no  Need  of  Leave  of  the  Court  for  fuch  Bill  of  Review,    unlefs  it 
be  founded  upon  new  Matter,    a.nd  then  the  Leave  of  tlie  Court  is  necefTary  as  well  as  the 
Dejxjfiting  of  50/. 

*  Vide  Lord  Bacon's  Ordinances,  Ord.  i . 
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Defendant;  likewife  if  the  Bill  of  Review  be  brought 
to  reverfe  a  Decree  upon  new  Matter,  as  upon  a  Deed 
difcovered  by  the  Plaintiff  lince  the  former  Decree, 
in  fuch  Gale  the  Plaintiff  in  the  Bill  ot  Review  muft 
have  the  Leave  of  the  Court  for  filing  fuch  Bill, 
though  there  is  no  Need  of  Leave  if  the  Bill  of 
Review  be  brought  to  reverie  a  Decree  upon  Er- 
ror appearing  on  the  Face  thereof;  but  in  the 
prefent  Cafe  the  Plaintiff  having  depofited  the  50  /. 
and  annexed  an  Affidavit  to  the  Bill,  that  the 
Deed  on  which  the  Bill  of  Review  was  founded  did 
firft  ccme  to  the  Plaintiff's  Knowledge  after  the  pro- 
nouncin;^  the  Decree,  the  Court  allowed  the  Bill  of 
Review  upon  the  Plaintiff's  paying  the  Cofts  of  the 
Defendant's  Motion  which  was  to  difmifs  the  Bill, 
for  that  it  was  filed  without  the  Leave  of  the 
^ourt. 


Cafe  ^S'  Eajl  verfus  Ryal. 


Lord  Chan 
cellar  King 
Governors 
of  a  Cha 


THIS    came   upon  Exceptions   to  a  Decree  made 
rit  tho'  not  ^J  Commiffioners  of  charitable  Ufes,  where  the 

guilty  of  Governors  of  the  Free-School  of  St.  Olaves  in  South- 
yeMT  ex-"'  "^^rk  joIncd  in  making  a  long  Ixafe  for  Years  of  fix 
tremeiyncg- pQufeg  belonging  to  the  School  at-  5/.  per  Annum 
iwy^Cofts.     Rent,  whereas  the  Houfes  were  worth  50/.  -per  Annum. 

The  Lords  Commifjioners  decreed  the  Affignee  of  this 
Leafe  to  furrender  it  back,  and  ordered  the  Leffee 
and  the  Governors  to  pay   70/.  Cofts. 

And  now  Lord  Chancellor  King  affirmed  the  De- 
cree as  to  the  Surrendring  the  Leafe ;  but  miti- 
gated the  Cofts  by  reducing  them  to  50  /.  faying 
there  was  no  Reafon  that  the  Charity  ffiould  pay  the 
Crofts ;  on  the  other  Eland  it  was  juft,  that  the  Owner 
I  of 
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of  the  Leafe  who  was  to  have  the  Benefit  of  the 
Breach  of  Truft,  Ihould  pay  Cofts  ;  and  as  to  the 
Governors,  though  they  were  to  gain  nothing  by  this 
and  were  not  guilty  of  any  Corruption,  yet  they  had 
been  extremely  negligent  in  their  Truft,  for  which  they 
ought  to  be  punilhed  with  fome  Cofts. 

Bidiilph  verfus  Bidulph.  ^''^^7^- 

T  ADY  Eidulph  as  Devifee  of  Lands  of  Inheritance  "^^X^^O: 

■*--'   under  Sir Bidulph,    brought  a  Bill  in  Equity  an  Hefr  to 

againft  the   Heir  to   perpetuate   the  Evidence  of  the  ^^'il"  ^j^^ 
Will  ',   the  Defendant  the  Heir  anfwered,  and  put  the  Heir  ci-ofs- 
Plaintift"  to  prove  the  Will,    who  examined  WitneiTes  the'phin- 
for  that  Purpofe,  and  the  Heir  on   his  Part  crofs-ex-  "^'^  ^''^- 
amined  one  of  the  WitneiTes  to  difprove  the  Will.         fufes  to  re- 

leafe  his 
Right,     yet  the  Heir  {hall  have  his  Cofts  given  him  on  Motion ;    otherwife  if  he  examines 
Witnefles  of  his  own. 

And  now  the  Heir  the  Defendant  moved  for  his 
Cofts,  in  regard  the  Plaintiff  the  Devifee  had  made 
the  like  Motion,  and  a  Day  being  given  to  fhew 
Caufe  why  the  Plaintiff  fhould  not  pay  Colts, 
Mr.  Mead  urged  that  the  Defendant  the  Heir  Ihould 
not  have  Cofts,  becaufe  he  had  put  the  Devifee  to 
fome  Cofts  exraordinary  by  crofs-examining  the  Wit- 
nefs,  and  then  there  could  be  no  Reafon  that  the 
Devifee  ftiould  pay  thofe  Cofts. 

Lord  Chancellor  :  This  Is  the  Cafe  of  an  Heir  difin- 
herited,  and  it  is  unreafonable  that  he  fliould  be  at 
any  Charge  for  the  eftablifhing  of  that  Will  which  is 
to  his  own  Prejudice ;  on  the  other  Hand  it  is  for  the 
Advantage  and  Benefit  of  the  Devifee  to  prove  and 
perpetuate  the  Teftimony  of  this  Will ;    but  tho'  the 

Vol.  II.  4  D  Heir 
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Heir  be  at  Liberty  to  ask  Qiieftions  of  the  Plaintiff's 
Wltnedes,  it  may  be  reafonable  he  IhoulJ  not  have 
Cofts,  where  he  examines  Witneffes  of  his  own. 

Memorandum,  That  In  the  Cafe  of  An^ell  and  Brorrn 
where  there  was  a  Motion  of  the  hke  Nature,  and 
not  long  after  the  Cale  above  reported,  it  was  objeft- 
ed  that  the  Heir  would  not  releafe  his  Right  to  the 
Premiffesj  to  which  it  was  anfwered  by  the  Court 
that  this  was  not  material,  for  that  ftill  the  Devifee 
had  the  Fruit  of  his  Suit  and  the  Benefit  of  perpe- 
tuating the  Teftimony  of  his  Witnelles  ;  and  that 
therefore  the  Heir  Ihould  have  his  Cofts,  notwithftand- 
ing  his  having  crofs-examined  the  Plaintift's  Witnefles, 
and  that  it  was  reafonable  the  Heir  fl:iould  have  futh 
Power  of  crofs-examining,  otherwife  the  Plaintiff 
would  be  at  Liberty  to  prove  what  he  pleafed. 


Stephenton  verfus  Gardiner  &"  al\ 


Cafe  ^7. 
Lord  Chan- 
cellor King. 

Defendant 

has  Leave  to    A    giU  yvas  brought  to  fct  afide  a  will  relating  to  a 


mu 
not 
mu 


fwer  and  dc-  perfoual   Eftatc  only,    and   to  ftay   the   Probate 

r,  but^  thereof,  fetting  forth  that  the  Will  was  gained  by 
r  alone.   Fraud,    by   mifreprefenting   the   Plaintiffs   who   were 

The  Defen-  j^g  p^^jf  Brothers  and  Sifters  of  the  Teftatrix,  and  al- 

dant  oemiirs  ,,.  ...  r  in  i  i  ir 

and  anfwers  Icdging  that  the  Will  was  rallly  read  to  her,  and  let- 
oniy  by  dc-  ^-       j.^^^^  dlvcts  luftanccs  of  Fraud  on  the  Part  of 

living  ^.'Om-  O 

hination  or   the  Defendants  in  procuring  this  Will. 

fome  fuch 

trifling  Matter  ;  Demurrer  fet  afide. 

The  Defendants  (two  of  which  w^ere  the  Execu- 
tors) had  an  Order  to  plead,  anfwer  and  demur,  but 
not  to  demur  alone,  and  as  to  that  Part  of  the  Bill 
which  fought  to  fet  aiide  the  Will  and  to  ftav  the  Pro- 
bate, they  demurred  to  the  Jurlfdl£llon,  forafmuch  as 
upon  the  Face  of  the  Bill  it  appeared  that  the  Plaln- 
I  tiffs 


'        ■■  I        I.     .  I  .  y     ..■ — ■ 
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tiffs  were  improper  to  fue  here,  in  regard  the  Spiritual 
Court  had  the  proper  Cognizance  of  Wills  relating  to 
perfonal  Eftates,  and  could  determine  Fraud  concerning 
them ;  and  for  Anfwer  faid  that  they  did  not  know 
the  Plaintiffs  were  the  Half  Brothers  and  Sifters  of  the 
Teftatrix,  and  denied  Combination. 

After  which,  Motions  were  made  before  the  Lords 
Commiiiioners  and  Lord  Chancellor  Kln^  for  an  In- 
jun£lion,  for  that  the  Demurrer  confeffed  the  Frai^d, 
and  Fraud  was  cognizable  in  Equity  as  well  as  in  the 
Spiritual  Court. 

Cur  contra:  {a)  The  Spiritual  Court  has  Jurifdidlion  («)Seethe 
of  Fraud  relating  to  a  Will  of  perfonal   Flftate,   and  p),I^°and 
can  examine  the  Parties  by  Way  of  Allegation   touch-  -B'V7/,,Vo1.i. 
ing  this  Fraud,  and  if  the  Will  was  fallly  read  to  the  S fn^Jl 
Teftatrix  then  it  is  not  her  Will.     So  deny  the  In-  injunftion 

^        n  •  on  a  Bill 

junttioni  brought  to 

fet  afide  a  Will  of  a  perfonal  Eftate  for  Fraud. 

But  afterwarcJs  it  was  moved,  that  the  Defen- 
dants had  not  complied  with  the  Order,  for  they  ought 
hot  to  have  demurred  alone,  and  this  in  Effe£l:  was 
demurring  alone  ;  for  denying  Combination  was  no- 
thing ;  and  fa);  ing  that  they  did  not  know  the  Plain- 
tiffs were  Half  Brother  and  Sifter  was  imrttaterial,  and 
in  Effeil  no  Antwer. 

Wherefore  for  this  Reafon  the  Demurrer  on  Motion 
Was  difcharged,  as  not  complying  with  the  Order  of 
the  Courts  it  being  in  Effe£l  a  Demurrer  only. 


Shepherd 
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£Sc/L  Shepherd  verfus  Beecher. 


cellar  King. 

Father  on     'TpHE  Plaintiff  placcd  his  Son  an  Apprentice  for 

binding  his  i         ,  •• .  ,       ,  r      ^  i 

SonAppren-    -*-     icven  Ycars  with  the  Derendant  who  was  a  Mer- 

Bonffor"^   chant  at  Briftol,  and  was  bound  in  a  Bond  of  looo/. 
1000/.  for    Penalty  for  his  Son's  Fidehty. 

his  Son's  Fi- 
delity, the  Son  imbezils  200/.  which  the  Father  pays,  but  defires  the  Mafter  not  to  truft  his 
Son  any  more  with  the  Cafh,  the  Rlafter  does  trufl:  the  Apprentice  again  with  the  C;ifh,  and  is 
negUgent  in  calling  him  to  Account,  the  Son  imbezils  1000/.  more;  the  Father  is  liable,  but 
not  to  anfwer  more  in  the  whole  than  1000  /.  including  the  firft  200/. 

The  Son  was  bound  an  Apprentice  In  17  12.  and 
in  17  I  5.  Imbezlled  203/.  of  the  Matter's  Cafh,  of 
which  the  Mafter  gave  Notice  to  the  Plaintiff  the 
lather  demanding  the  Money,  and  the  Father  paid 
this  203  /.  to  the  Defendant  the  Mafter,  but  at  the 
fame  Time  fent  him  a  Letter,  defiring,  that  fince 
the  Apprentice  had  been  fo  ill  a  Manager  of  the  Cafh, 
he  (the  Mafter)  would  not  for  the  future  truft  the 
Apprentice  with  any  Cafli,  at  leaft  that  he  would  do  it 
very  fparlngly. 

However,  the  Mafter  having  no  other  Apprentice, 
and  being  a  great  Dealer  in  the  receiving  and  returning 
of  Money,  ftill  continued  to  Intruft  the  Plaintiff's  Son 
with  the  receiving  of  his  Cafti ;  and  about  a  Year  after 
called  upon  the  Apprentice  for  his  Accounts,  when  the 
Apprentice  in  ftating  the  Account  appeared  to  be  In- 
debted upon  the  Ballance  300/.  but  fald  he  had  Bills 
fufiiclent  to  anfwer  this,  tho'  he  did  not  produce  them, 
nor  did  the  Mafter  make  up  the  Account  with  the 
Apprentice,  until  near  two  Years  after  the  Expiration 
of  the  Apprentlcelhip,  and  during  that  Time  got  the 
Apprentice  to  fign  a  Memorandum,  whereby  he  ac- 
knowledged he  had  imbezlled  2750/.  of  the  Mafter's 
Calh. 

I  The 
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The  Apprenticeflilp  expired  the  1 2th  of  February 
1 7  I  9.  and  the  Memorandum  figned  by  the  Apprentice 
confeiling  the  laft  Imbezihnent  was  dated  i^Feb.  1 7  1 9. 
but  the  Apprentice  flill  continued  v/ith  the  Mafter, 
and  the  Mafter  gave  no  Notice  of  this  Imbezilment 
until  about  the  Middle  of  July  172 1.  and  the  Defen- 
dant the  Mafter  putting  this  1 000  /.  Bond  in  Suit  a- 
gainft  the  Father,  the  latter  brought  his  Bill  in  Equity 
to  be  relieved  againft  the  Bond. 

Objefled  for  the  Plaintiff,  Here  has  been  an  appa- 
rent and  grofs  Negle£l  in  the  Mafter,  who,  after  he 
had  dilcovered  the  Diftionefty  of  the  Apprentice,  and 
after  the  Father  had  fatisfied  him  for  the  firft  Im- 
bezilment, being  203  /.  after  the  Father  had  fent  a 
Letter  of  Caution  to  the  Mafter,  deiiring  for  the  fu- 
ture that  he  would  not  truft  the  Apprentice  with  the 
Cafti,  and  when  the  Mafter  had  in  the  Year  171^. 
difcovered  the  Apprentice  to  be  indebted  to  the  Calh 
300  /.  ftill  continued  to  intruft  him  to  receive  the 
Calli,  and  had  been  fo  very  remifs,  as  not  to  make 
up  his  Account,  until  after  the  End  of  the  Ap- 
prenticeftiip,  or  to  make  any  Demand  againft  the  Fa- 
ther until  near  two  Years  after  that ;  whereas  had 
the  Mafter  given  earlier  Notice,  the  Father  might  have 
called  Home  his  Son  and  prevented  any  further  Im- 
bezlement ;  wherefore  the  latter  Imbezilment  being 
occalloned  by  the  Mafter's  Neglect:,  he  ought  to  be 
the  Sufferer  thereby ;  at  leaft,  if  the  Father  was  to  pay 
for  this  latter  Imbezilment,  ftill  the  Bond  being  but  in 
1000/.  Penalty,  and  the  Father  having  paid  203/. 
before,  he  ought  not  to  do  more  than  make  up  the 
whole  1000/. 

Lord  Chancellor :    The  Father  having  given  this  Bond 

for  his  Son's  Fidelity,  tho'  there  was  an  Imbezilment, 

Vol.  II,  4  E  and 
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and  tho'  the  Father  fent  this  Letter  to  the  Mafter  de- 
firing  him  not  to  truft  the  Son  with  receiving  Calh  any- 
longer,  yet  the  Father  continued  bound,  and  ought  not 
to  have  fatisfied  himfelf  with  fending  the  Letter  and 
taking  no  further  Care  of  the  Matter,  but  fhould  have 
endeavoured  to  have  made  fome  End  with  the  Aiafter, 
and  to  have  got  up  the  Bond  ;  wdierefore  he  mulf  con- 
tinue Hable  to  anfwer  fome  Liibezilraents,  unlefs  there 
fhould  appear  Fraud  in  the  Mafter. 

But  at  the  fame  Time,  the  Father  having  given  his 
Bond  of  1000  /.  Penalty,  feems  to  fliew  his  Intention 
and  Agreement  to  be,  that  the  utmoft  Extent  of 
what  he  was  to  anfwer,  was  but  looo/.  and  having 
paid  203  /.  before,  he  ought  only  to  pay  fo  much 
more  as  will  make  up  the  whole  loco/.  fo  that  the 
203  /.  ftiall  be  taken  as  Part,  otherwiie  it  might  be 
hard;  as  fuppofing  the  former  ImbezIIment  had  been 
900  /.  and  had  been  paid  by  the  Father,  in  fuch  Cafe 
the  Father,  inftead  of  anfwerlng  but  icco/.  muif 
have  been  liable  for  1900/. 

To  which  it  was  replied,  that  the  Bond  being  for- 
feited at  Law,  the  Mafter  could  there  recover  the 
wdiole  I  coo/,  and  fince  the  fame  would  be  recovered 
at  Law,  if  the  Mafter  had  really  had  fo  much  of  his 
Cafh  imbezlUed  by  the  Son,  it  was  reafonable  that  the 
Son's  Father  who  was  bound  in  this  Bond  Ihould  pay 
the  whole  1000  /. 

But  pY  Lord  Chancellor:  The  Father  feems  to  have 
intended  not  to  make  himfelf  liable  beyond  the  icoo/. 
and  confiderlng  the  Circumftances  of  the  grofs  Negledl 
of  the  Mafter  in  this  Cafe,  and  that  he  thereby  was 
partly  the  Occaiion  of  this  Lofs,  it  is  reaionable  that 
the  203  /.  paid  by  the  Father  for  the  Son's  ImbezIIment 
Ihould  be  taken  as  Part  of  the  1000/.  Penalty. 

4  Let 
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Let  the  Parties  go  before  the  Mafter,  and  let  the  Fa- 
ther pay  to  the  Mafter  what  he  proves  to  have  been  im- 
bezllled  by  the  Son  during  the  Apprenticeftiip,  not  ex- 
ceeding the  1000  /.  Penalty  of  the  Bond,  but  the  203  /. 
already  paid  is  to  be  taken  as  Part  of  that  1 000  /.  fo 
that  now  the  Father  at  moft  is  to  pay  797  /.  and  this 
being  on  a  Rehearing  from  a  Decree  by  his  (a)  Ho-  {a)  28  July 
nour  the  Afalter  of  the  Rolls,  fitting  in  Court  for  Lord  ^724. 
Chancellor  Macclesfield.,  who  ordered  that  the  Father 
fhould  pay  the  whole  1 000  /.  if  fo  much  fhould  prove 
to  be  imbezllled,  without  any  Abatement  for  the  203  /. 
before  paid  on  Account  of  the  former  Imbezilment, 
let  the  10/.  Depofit  be  divided,  the  Plaintiff  having 
prevailed  biit  in  Part  upon  this  Rehearing. 

Coppin  verfus  Coppin,  cafe79. 

^Rancis  Coppin  the  younger  Brother  of  the  Defendant  a  younger 

John  Coppin^  having  been   unfuccefsful  in  the  for-  yond  sL^'ha- 
mer  Part  of  his  Life  and  contra6l:ed  feveral  Debts,  and  ving  con- 
failed  in  the  World,  and  compounded  his  Debts  at  10  s.  huy  I  red 
in  the  Pound,  by  the  Afliftance  of  his  elder  Brother  Effate  of  his 
the  Defendant  John  Coppin,    at   length   got  an  Intereft  ther,  makes 
in  the  Eafl  India  Company,  who  imployed  him  as  one  '\'^  ^''^  , . 

p..  /•  11*  •        1  t'larging  his 

or  their  Supercargoes  to  Perfia,  where  having  gained  Eftate  with 
a  very  confiderable  perfonal  Eftate,    he  wrote   to  his  ^["' ^^^.^^j^^ 
elder  Brother  to  find  out  a  Purchafe  for  him.  Wiii  is  at- 

tefted  only 
by  two  WitnefTes  ;  afterwards  the  Teftator  dies  without  liTuc,    leaving  his  elder  Brother  Ex- 
ecutor and  Heir :  The  Heir  may  retain  out  of  the  AlTets  the  whole  Purchafe-Money,  tho'  in- 
titled  again  to  the  Land  as  Heir. 

Upon  which  the  Defendant  his  elder  Brother  pro- 
pofed  to  fell  him  an  Eftate  of  his  own  at  Emberton  in 
Bucks  for  4000/.  and  the  faid  Francis  Coppin  to  enter 
upon  the  PremiiTes  as  at  Michaelmas  1718,  which  Pro- 

pofal 
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pofal   by  feveral  fubfequent  Letters  was  accepted  by 
Francis  Coppin, 

Afterwards  Francis  Coppin  made  his  Will,  whereby  he 
gave  ieveral  coniiderable  Legacies,  and  then  came  the 
following  Words,  w^.  "  Whatfoever  fliall  remain  in 
Money,  Lands  and  Goods,  I  give  the  fame  to  my 
Brother  John  Coppin,  who  thereout  is  to  pay  what  I 
t)we  to  my  Creditors  at  Aleppo,  who  have  been  fo 
kind  as  to  compound  my  Debts  with  me  at  lox. 
in  the  Pound,  and  they  to  be  paid  without  In- 
"  tereil;."  After  which  he  made  the  faid  Defendant 
John  Coppin  his  Executor  and  reliduary  Legatee,  but 
the  Will  had  but  two  Witnefles,  and  was  made  be- 
yond Sea  in  the  faid  Francis  Coppins  Return  from 
Pcrjia. 

The  Purchafe  before  agreed  upon  was  in  the  Life- 
time of  the  Teftator  Francis  executed,  and  the  Defen- 
dant John  Coppin  the  Vendor  gave  a  Receipt  for  the 
40C0/.  Purchafe-Money  upon  the  Back  of  the  Pur- 
chafe-Deed  ;  but  he  fwore  that  at  that  Time  nor  any 
Time  afterwards  he  received  no  Part  of  the  Purchafe- 
Money,  other  than  fuch  Sum  as  appeared  on  the  Ac- 
count fet  forth  by  him  ;  and  this  feemed  admitted  by 
the  Letter  of  the  Teftator  Francis  Coppin,  who  died  be- 
yond Sea  in  his  Return  from  Perjia  without  Wife  or 
Ifflie,  and  leaving  the  Defendant  John  Coppin  his  elder 
Brother  and  Heir. 

And  now  three  Bills  were  brought ;  one  by  the  Le- 
gatees for  the  Recovery  of  their  Legacies,  (of  which 
the  Executor  the  Defendant  John  had  paid  about  a 
Moiety)  the  faid  Legatees  fuggeiling,  that  this  Pur- 
chafe was  made  by  the  Defendant  John  Coppin  for  his 
Brother,  in  which  the  Defendant  (as  was  obje£led) 
a£led  both  as  Vendor  and  Vendee,  and  the  Deeds  of 
I  Purchafe 
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Piirchafe  having  continued  in  his  Hands  to  the  Time 
of  the  faid  Teilator's  Death,  was  a  fraudulent  Pur- 
chafe  as  againft  the  Legatees. 

The  fecond  Bill  was  brought  by  the  compounding 
Creditors,  upon  a  Suggeftion  that  their  Demands  being 
originally  Debts,  and  what  the  Teftator  thought  in  his 
Confcience  he  was  ftill  obliged  to  pay,  they  continued 
to  be  Debts  in  a  confciencious  View,  tho'  in  Law 
releafed,  and  therefore  were  fuperior  in  their  Nature 
to  Legacies,  for  which  Reafon  they  prayed  that  thefe 
might  have  the  Preference  in  Payment,  infifting  further 
it  was  not  material  that  thefe  Debts  were  in  Law  re- 
leafed,  if  the  Teftator  thought  them  Debts  in  Con- 
fcience, and  would  not  take  the  Advantage  of  the  Re- 
leafe  made  to  him  by  his  faid  Creditors,  which  he  was 
not  bound  to  do* 

The  third  Bill  was  preferred  by  Jo]5yi  Coppin  the  Heir 
and  Executor,  alledging  that  he  had  paid  the  Legatees 
more  than  the  Aifets  would  extend  to  pay,  merely 
upon  a  Mifreprefentation  of  the  Value  of  the  Tefta- 
tor's  perfonai  Eftate,  which  had  fuftered  unexpe61:ed 
Lodes,  and  therefore  infifting,  that  if  he,  through  Im- 
portunity or  Kindnefs  to  feveral  of  the  Legatees  that 
were  his  Relations,  had  made  Payment  of  Legacies 
beyond  the  AfTets,  fuch  Over-payments  IhouM  be  re-* 
funded. 

As  to  the  firft  Point  (which  was  the  chief  and  ofwiiismade 
the  greateft  Value)  it  was  urged,  that  admitting  the  ^^^Laldt 
Words   in    the  Will    of  Francis   Coppin  to  have   been  England 
fufficient    to    charge    the    Land    with    the    Legacies,  "^'JjJ.j'iy' 
yet  there  being  but  two  WitnefTes  thereto,   the  Will  three  Wit- 
as  to  the  Land  muft  be  void,    and  it  made  no  Dif- 
ference  that   the   Will  was   made    beyond    Sea,     the 
fame  being  of  Lands  in  England,    which  if  they  pafs 
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by  Will,  miift  pafs  by  fuch  a  Will,  and  fo  circum- 
ilanced  and  attelted,  as  the  Laws  of  England  require, 
efpecially  it  being  by  an  EngUfmian  born  in  Englandy 
who  muft  be  prelumed  to  know  the  Laws  of  his  own 
Country,  or  if  he  did  not,  Ignorantia  juris  non  cxcufat ; 
that  as  to  the  Purchafe,  it  appeared  by  mutual  Letters 
betwixt  the  Telktor  Francis  Coppin  and  the  Defendant 
John  Coppin,  that  it  was  a  compleat  one ;  that  the  firfl: 
Prop(3fal  came  from  the  Teftator  Francis  Coppin ;  that 
the  Time  from  which  the  Purchafer  was  to  receive  the 
Rents,  and  the  Sum  to  be  paid  were  both  fettled,  and 
the  Purchafe  fully  agreed  to  and  accepted  by  the  Te- 
ftator Francis ;  that  the  Tenants  had  Notice  of  their 
having  a  new  Landlord,  that  the  Defendant  John 
Coppin  being  applied  to  by  others  to  fell  the  Eitate 
to  them,  had  lefufed,  declaring  he  had  fold  it  to 
another,  and  tho'  the  Defendant  John  Coppin  did  con- 
tinue after  this  Sale  to  receive  the  Rents  as  formerly, 
yet  that  appeared  by  one  of  Francis  Coppin  the  Tefta- 
tor's  Letters  to  have  been  done  at  the  Requeft  of  the 
faid  Francis  the  Teftator,  who  deiired  the  Defen- 
dant to  continue  the  Management  of  this  Eftate  as  be- 
fore, until  his  Return  from  beyond  Sea. 

On  the  other  Hand,  as  to  the  Receipt  indorfed  for 
the  Purchafe-Money  (and  upon  which  Lord  Chancellor 
laid  fome  Strefs)  this  was  reprefented  to  be  a  hard  Cafe, 
where  the  Defendant  was  taking  Advantage  of  the 
Will  not  being  executed  according  to  the  Statute  by 
three  Witnefles,  that  as  the  Deeds  of  Purchafe  were 
all  along  in  his  Power  and  Cuftody,  and  produced 
by  the  Defendant  himfelf,  it  was  hoped  the  Court 
would  prefume  that  all  the  Purchafe-Money  h;id 
been  paid  purfuant  to  the  faid  Defendant's  own  Re- 
ceipt, and  the  rather  for  that  the  Defendant  had  ex- 
amined no  Witneftes  to  prove  that  at  the  Time  of  gi- 
2  vingj 
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ving  the  Receipt  no  Money  was  paid ;  and  what  made 
this  ftill  the  harder  was,  that  the  Defendant  tlie  elder 
Brother  claimed  the  Land  difcharged  of  the  Legacies 
as  Heir  to  his  Brother,  and  the'  he  had  the  I.and, 
yet  he  alfo  claimed  to  be  paid  for  it  by  the  Teftator, 
and  confequently  demanded  fo  much  of  the  Purchafe- 
Money  as  was  yet  unpaid  (which  was  pretended  to  be 
much  the  greater  Part)  as  a  Debt  which  would  prevent 
there  being  AlTets  for  the  Payment  of  the  Legacies, 
and  confequently  for  the  fulfilling  of  liis  Brother's 
Will. 

But  at  Length  it  appearing  by  the  Tcflator  Francis  Receipt  in- 
Coppins  own  Letters,    as  well  as  by  the  pofitive  Oath  by'^'the seller 

of  the  Defendant  John  Coppin.    that  the  Purchafe-Mo-  forthePur- 
'i        i    X  ^'^  I   ■  n  c         chafe  Mo- 

ney was  not  paid,  and  there  bemg  no  Pretence  or  any  ^ev,  if  the 

Proof  of  Payment  when  the  Deeds  were  executed  or  Money  be 
at  any  Time  before,  and  the  Defendant  offering  to  fub-  paid,  is  of  no 
mit  this  to  any  Examination,  Lord  Chancellor  palTed  over  ■^^^''• 
this  Point,  faying  that  fince  the  Law  gave  the  Defen- 
dant  this  Land   by  Defcent  as  the  Tellator's  Heir  at 
Law,  the  Court  could  not  take  it  from  him,  nor  fub- 
jefl:  the  Land  to  any  other  Charges  than  thofe  which 
the  Teftator  by  his  Will  had  efFe£lually  charged  it  with, 
and  which   in  this  Cafe  was  nothing,  the  Will  being 
attefted  but  by  two  Witneffes. 

That  the  only  Matter  which  made  the  Difficulty  in  ^'^"f" '"'-': 

■,  '  r  111  11        vcral  Riglits 

this  Caie  was,    that  here  happened  to  be  one  and  tfie  concur  in 
fame    Perfon    both   Heir    and   Executor   of    the  Te-  p^^j-J;""^^  j^ 
ftator  and   likewile  Vendor  of  the  Land  ;    but   this  confiders-j 
muft  be  conlidered  in  the  fame  Light  as  if  there  were  ^'J^j'"  ^^' 
feveral  Pcrtons,  <^  cum  duo  jura  in  una  psrfona  concitrr, 
^quum  efl'  ac  fi  ejfent  in  diverjis^  and  then  taking  it  that 
they  had   been  feveral,  one  the  Heir  the  other  Execu- 
tor, and  the  Defendant  John  Coppin  a  third  Perfon,  nei- 
ther 
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ther  Heir  nor  Executor,  but  Vendor,  the  Perfon  who  was 
Heir  would  have  a  plain  Title  to  the  Land  purcliafed, 
the  Perfon  that  was  Executor  muft  out  of  the  Te- 
ftator's  perfonal  AfTets  have  paid  the  Refidue  of  the 
Purchafe-money  to  the  Defendant  John  Copp'm  the  Ven- 
dor, who  would  have  as  plain  a  Title  to  receive  it  ; 
under  thefe  Circumftances  every  Thing  had  been  fo 
plain  as  to  have  admitted  of  no  Difpute,  and  in 
Juftice  and  Reafon  it  ought  to  make  no  Difference, 
(the  Fa61:s  being  clear)  that  the  fame  Perfon  happens 
to  be  the  Vendor,  and  afterwards  the  Heir  and  Execu- 
tor of  the  Vendee. 

One  by  ^g  j-q  f^g  fecoud  Point,  the  Court  thought  that  the 

fev'erafLe-  compoundiug  Creditors  having  once  releafed  their 
gacies  d3r/«-  £)ej3t;s,  which  wcre  thereby  become  extinft,  they  were 

ter  al    to  '  r  ^       ^^  in  i    • 

fiich  of  his  out  of  the  Cale  as  Creditors,  and  mult  now  claim  as 
Sth'whoin  ^oli-intary  Legatees,  and  could  have  no  other  Title  than 
he  had  for-    to  Legacics  in  fuch  Manner  as  given  by  the  Will. 

merly  com- 
pounded their  Debts;   this  but  a  Legacy  and  not  to  be  preferred  to  other  Legacies. 

That  the  Teftator  might  eafily  and  by  exprefs  Words 
have  given  them  the  Preference,  it  he  had  fo  intended ; 
{a)  Ante  but  it  would  bc  dangerous  to  make  a  Conrtru£lion 
iZnf-''  beyond  the  Words  of  the  Will  that  being  to  make  a 
{us  Robins,  new  Will  for  the  Teftator;  that  if  one  gives  a  Lega- 
^«/"r/ver-  cy  to  (a)  a  Charity,  it  is  not  to  be  preferred  to  other 
{us  Majien.  Legacies,  unlefs  exprefly  fo  dire6led   by  the  Will. 

Executor  As  to  the  laft  Point,  vi^.  The  Defendant  John  Cop- 

AffetsTe"^  ;)/Vs  crofs  Bill,  by   which  he  prayed  to  be  repaid  the 

cannotmake  Lfgacics  which  through  Mifreprefentation  he  had  paid, 

refuJ?^''^"  his  Lordlhip  took  Notice,  that  there  did  not  appear  to 

have  been  any  Fraud  or  Mifreprefentation   made  Ufe 

of  by  the  Legatees  to  whom  thele  Payments  had  been 

made,  and   there  being   much  more  Reafon  to  tliink, 

4  that 
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that  the  Defendant  John  Coppin  the  Executor  was  cog- 
nizant of  and  informed  concerning  the  Teftator's  Cir- 
cumftances,  than  the  Legatees,  therefore  he  would  or- 
der no  Refunding,  and  it  being  a  hard  Cafe, 

No  Cofts  on  either  Side. 


Turner  verfus  Turner.  ^''^^,  ^^' 

Lord  Chan- 
cellor King. 

'A  N  Infant  who  by  the  Cuftom  of  Gavelkind   Was  An  infant 
■*-  -*■  one  or  three  Coheirs  or  a  real  Eitate,  by  his  Pro-  Amy  brini 


gs 


chein  Amy  brought  his  Bill  to  eftablifh  a  Will  whereby  ^  ^'"^"^. 

n  iiTi  1-  1  never  Itirs  in 

that  Eitate  was  pretended  to  be  deviled  to  him  only,     it  after  he 

comes  of 
Age,  and  the  Bill  is  difmifTed.     The  Infant  is  liable  to  pay  Cofts,  and  muft  take  his  Remedy 
over  againft  tlie  Prochein  Amy. 

The  Court  direfled  an  IlTue,  vVhich  was  found  af- 
terwards againft  the  Plaintiff. 

The  Prochein  Amy  difed  before  the  Cofts  taxed,  and 
the  Infant  came  of  Age,  but  never  afterwards  pro- 
ceeded one  Step ;  and  the  Caufe  being  now  fet 
down  purely  upon  the  Cofts  referved,  it  was  ob- 
je£led  by  Mr.  Talbot,  that  where  an  Infant  fues  by 
Prochein  Amy,  it  is  the  Prochein  Amy  only  who  is  to  pay 
the  Cofts,  for  any  one  may  bring  a  Bill  in  the  Infant's 
Name,  and  if  it  be  an  insolvent  Amy^  the  Defendant 
may  apply  to  the  Court  in  order  to  have  a  folvent  Pro- 
chein Amy  named,  which  if  the  Defendant  does  not  do, 
it  is  his  own  Fault,  and  it  would  be  an  Hardftiip  upon 
the  Infant  who  is  not  fuppoled  to  be  capable  of  judg- 
ing of  the  Right,  Propriety,  or  Juftice  of  a  Suit,  to 
be  fubje£l  to  the  Cofts  of  it,  or  to  be  put  to  his  Re- 
medy over  againft  his  Prochein  Amy ;  that  it  was  plain 
in  the  prefent  Cafe,  the  Infant  had  no  Remedy  over 
againft  his  Prochein  Amy,  he  being  dead. 

Vol.  II.  4  G  Lord 
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Lord  Chancellor :  At  Law  the  Infant  is  liable  to  pay 
the  Coils  if  the  Judgment  be  againil:  him  ;  as  if  an 
Infant  brings  an  A61:ion  of  Battery  and  has  a  Verdi6l 
againlt  him,  he  muft  pay  the  Cofts ;  and  if  the  Com- 
mon Law  be  fo,  why  fhould  it  not  be  fo  in  Equity  ? 
otherwife  an  Infant  would  be  left  at  Liberty  to  plague 
Mankind  as  he  thinks  fit. 

And  the  Court  being  informed  by  the  Regifter  and 
Clerk  in  Court,  that  the  Courfe  was  to  diimifs  the 
Infant's  Bill  generally  with  Cofts,  without  mention- 
ing who  fhould  pay  them, 

His  Lordihip  faid  he  would  difmifs  this  Bill  with 
Cofts ;  and  (as  he  apprehended)  upon  a  general  Dif- 
miffion  the  Defendant  had  his  Ele6lion  whether  he 
would  fue  the  Infant  or  Prochein  Amy  for  fuch  Coils. 


Cafe  8i. 

Lord  Chan- 
cellor King. 


Cockroft  verfus  Black, 


wro^Ad""  '"PHE  Plaintiff  was  a  Bond-Creditor  for  120/.  of 
miniftrator  -■-  the  Defendant's  Teftator,  and  brought  his  Bill 
oiTordie    ^^  ^^  P^^^  out  of  the  perfonal  Affets  of  the  faid  Te- 

AfTets,  as       ftatOr. 

well  for  a 

Debt  due  in  Truft  for  himfelf  as  for  a  Debt  due  to  himfelf. 


The  Caufe  being  heard  an  Account  was  decreed, 
and  the  Mafter  to  ftate  any  Thing  fpecially  that  he 
thought  fit. 

The  Mafter  reported  that  the  Teftator  before  Mar- 
riage gave  a  Bond   to  J.  S.  a  Truftee  tor  his  Wife  to 
leave  her  1 00  /.  at  his  Death  if  fhe  furvived  him,  and 
that  file  furviving  the  Teftator  her  Hufband,  claimed 
4  to 
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to  retain  this  loo  /.  out  of  the  Affets,  which  created 
a  Deficiency  to  pay  the  Plaintiff  his  120/. 

Oh'].  The  Defendant  the  Executrix  cannot  retain  this 
100/.  the  Bond  being  made  to  a  Truftee  and  not  to 
the  Executrix  herfelf,  indeed  Ihe  might  give  Judgment 
to  her  Truftee  J.  S.  on  this  Bond,  but  the  Executor's 
Right  of  Retainer  is  where  he  cannot  fue,  and  there- 
fore for  Necellity  fhall  retain ;  fo  that  here  the  Debts 
are  to  be  paid  in  Average,  as  has  been  often  decreed 
by  the  Mafter  of  the  Rolls. 

Lord  Chancellor :  It  is  true  in  Striclnefs  of  Law  the 
Executrix  in  the  prefent  Cafe  cannot  retain,  the  Bond 
not  being  made  to  herfelf;  but  fince  fhe  may  pay  what 
Bond  Ihe  pleafes  firft,  and  as  it  would  be  a  vain  Thing 
for  her  to  pay  the  100/.  to  her  own  Truftee  with  the 
one  Hand,  and  take  it  back  from  him  with  the  other, 

Therefore  this  Bond  made  to  her  Truftee  fhall  be 
the  fame  in  Equity  as  if  made  to  herfelf.  Accordingly 
it  was  ruled  that  the  Executrix  was  intitled  to  this 
i  00  /.  by  which  Means  but  5  /.  remained  to  the  Plain- 
tiff. ^ 


Franklins  Cafe. 


Cafe  82. 


A   Woman  was  fuppofed  to  marry  A.  firft,  and  af- ^^//«;King, 
•^  -^   terwards  during  his  Life  to  marry  B.   and  in  a  a  Commif- 
Caufe  of  Jaftitation  of  Marriage  in  the  Spiritual  Court  ')°"  °^  ^^- 
in  Ireland,  the  firft  Marriage  was  affirmed;  but  on  an  verfeaSen- 
Appeal  to  the  Delegates  in  Ireland,  the  fame  w^as  dif-  b^"t^|^/co"rt 

allowed  of  Delegates 
is  Matter  of 
Difcretion  and  not  of  Right;  and  if  it  be  a  hard  Cafe,  the  Chancellor  will  advife  the  Crown 
to  deny  it. 

*  .^  For  \n  Hill  vtrfm  Undcr'X'ood,  Trin.  Term.  1739.   Lord   Chan- 
cellor feemed  noi:  iatisiied  with  this  Relblution. 
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allowed,  and  the  fecond  Marriage  adjudged  good:  By 
the  fecond  Marriage  there  was  IfTue,  but  none  by 
the  firft. 

And  now  there  was  a  Petition  for  a  Commiflion  of 
Review  to  reverfe  this  laft  Sentence  of  the  'Delegates 
in   Ireland. 

Lord  Chancellor:  A  Commiflion  of  Re\'iew  is  not  a 
Matter  of  Right,  but  purely  in  the  Difcretion  of  the 
Crown,  and  there  being  Iflue  by  the  laft- Marriage,  and 
none  by  the  pretended  firft  Marriage,  this  Commif- 
lion of  Review  tends  to  Baftardize  and  render  illegi- 
timate the  innocent  Iflue  by  the  lafl:  Marriage,  which 
ought  not  to  be  favoured,  fo  that  I  am  againft  grant- 
nw  this  Commiflion  of  Review,  and  ifiaJl  advife  the 
Crown  accordingly. 

Cafe  83.    Lord  Couincr^sby  verfus  Sir  Jofeph  Jekjll 
In  the  Duch^  Majler  of  the  Rolls. 


Charnbc 


cr. 


OnaDe-     T   QRD  Coningshy  brought  a  Bill  in  the  Duchy  Cham- 

wnTif  the'  ^    bcr  -versus  Sir  Jo\eph  Jekyll,  who  demurred  to  the 

Demurrcrbe  ^jH^  ^iuA  the  Dcmurrcr  on  Argument  being  allowed, 

piabt^iff  ^^  afterwards  on  Motion  Lord  Lechmere  then  Chancellor 

may  amend  q^t  j-j^g  Duchy  gave  Lcave  to  the  Plaintifli"  to   amend, 

'  '"^   which  the  Defendant  the  Mafl:er  of  the  Rolls  ftrenuoufly 

infifled  to  be  utterly  irregular,  and  that  the  Plaintifl'ought 

to  be  put  to  bring  a  new  Bill,  in  Regard  that  by  the 

allowing  of  the  Demurrer  the  Caufe  was  out  of  Court, 

tho'   before  the  Arguing   the   Demurrer    the   Plaincifli" 

might  have  amended.  "^ 

2  Anonymm. 

*  Arrrecable  to  what  was  urged  by  the  Mafter  of  the  Rolls,  it  was  faid 

by  Lord  Charcellor  "Talbot,  9  December  1736.  verliis  Baines,  that 

r.fter  a  Demurrer  to  the  whole  Bill  allowed,  the  Bill  is  regularly  out  of  the 
Court,   and  no  InUaiuc  of  Leave  to  amend  it. 
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Atiommiis.  ?^^^^4- 

y  Lord  Chan- 

cellor King. 

"|V/J"R.  0-a:>en  moved  for  a  MeiTenger  upon  a  Cepi  Corpus  Where  the 
■^    ^    returned,  the  Procefs  being  in  London,  and  the  the  Amerce- 
Return  made  by  the  Sheriffs  of  London  who  have  the  '?^"^''  ^y" 
{a)  Amercements,   and  therefore  it  being  a  vain  Thing  Courfe'was 
to  amerce,  the  ufual  Motion   in  fuch  Cafes  is  for  a  ^^rtheCourt 

■^  to  grant  a 

Mellenger.  Meflbngerto 

bring  in  the 
Body  on  a  Cepi  Corpus  returned  ;  but  now  the  Praftice  is  to  deny  a  Meflenger,  and  order  the 
Sheriff  to  bring  in  the  Body,  elfe  the  Sheriff  to  pay  the  Plaintiff  all  the  Cofts. 

But  by  Lord  Chancellor :  The  Sheriff  having  returned 
that  he  has  this  Body  in  his  Cuftody,  the  belt  Way  is 
to  move  that  the  Sheriff  may  bring  in  the  Body,  which 
if  not  done  forthwith,  I  will  order  the  Sheriff  to  pay 
the  Plaintiff  all  the  Cofts ;  and  by  introducing  this 
Praftice  into  the  Court  of  Common  Pleas,  I  have  pre- 
vented this  Dilatory  there  ;  wherefore  in  order  to  pre- 
vent the  like  Delay  in  this  Court,  take  an  Order  upon 
the  Sheriff  that  he  forthwith  bring  in  the  Body. 

{a)    Vide  auicm  i  Vern.  1 1 6.  where  Lord  Keeper  North  affirms  that 
the  Officers  of  tl;e  City  have  no  Amercements. 
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1725, 


•^=  «5.  Pratt  verfus  fackfon. 


Lord  Chart' 

cellar  King;, 


One  has  a  l"  TTPON  the  Marriage  of  Nathanael  Jack/on  a  Free- 
whkh  'he  \^  "1^"  of  London  with  the  Defendant  his  Wife^ 
lives  and  Artlclcs  Were  executed  by  both  of  them  before  Mar- 
G^?s°'lnd  ^J^g^j  by  which  it  was  agreed,  that  in  Confideration  of 
hasaifoa  a  Provifion  made  for  her  by  the  intended  Hufband, 
Gfl>r/^near  t^c  Defendant  the  Wife  ftiould  have  no  Claim  out  of 
Port/mouth  his  j-gal  or  perfonal  Eftate,  "  Provided  this  ihould  not 
Seamen,  "  extend  to  what  he  the  faid  intended  Hufband  fliould 
with  a  vaft  u  Qj.  might  leave  her  by  Will,  nor  to  all  or  any  of  the 
Beds,  Sheets,  "  Houfliold-Goods,  or  Utenfils,  or  Houlhold-StufF,  i^c. 

ho?d-?tuff  "  0^  ^^'"^  ^^^^  ^^^^  Nathanael  Jackfon  at  the  Time  of  his 
and  by  Mar-  "  Death,  all  which  fhe  was  to  receive  and  enjoy." 

riage  Ar- 
ticles it  was  agreed,  that  his  Wife  {hould  on  his  Death  have  no  Claim  upon  his  perfonal  Eftate 
except  his  Houfliold-Goods  and  Houfhold-StufF:  This  Exception  to  extend  only  to  the  Goods 
which  he  had  in  the  Houfe  in  which  he  lived,    and  not  to  fuch  as  were  in  the  Hofpital  and 
made  Ufe  of  by  the  Government. 

Jackfon  the  Hufliand  at  the  fame  Time,  befides  the 
Houfe  at  London  wherein  he  redded,  had  an  Houfe  at 
Gofpon  near  Portjmouth,  called  Fortune  s  Hofpital.^  which 
was  ufed  by  the  Government  as  an  Hofpital,  and  Jackfon 
provided  there  a  great  Number  of  Beds  and  Sheets  with 
other  Furniture  in  Proportion  for  the  great  Number  of 
4  Seamen 
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Seamen  who  were  Invalids,  and  who  by  the  Direftion 
of  the  Government  were  received  and  taken  Care  of 
in  this  HoLife. 

Jackfon  afterwards  died  without  IfTue,  and  his  Wife 
claiming  thefe  Beds  and  Sheets,  isfc. 

The  Qiieftion  was,  Whether  the  Wife  was  intitled  to 
thefe  Beds,  Sheets,  iffc.  as  Houlhold-Goods  or  Utenfils 
or  HoLiflioId-StufF  within  the  Intent  of  the  faid  Articles  ? 

Againft  this  Demand  it  was  obje£led,  that  the  Houf- 
hold-Goods  intended  by  thefe  Articles  muft  be  only 
fuch  Fioufhold-Goods  as  the  Teftator  himfelf  ufed,  and 
not  :hefe  Beds  and  Sheets  which  were  in  Nature  of  a 
Stock  in  Trade,  and  ufed  at  a  Place  where  Mr.  Jackjon 
himfelf  never  lived,  but  the  Furniture  was  provided  and 
the  Undertaking  carried  on  by  Agents  and  Servants  only. 

That  if  an  Upholfterer  or  Pewterer  fnould  devife 
all  his  Houfliold-Goods,  the  Beds  or  Pewter  in  his 
Shop  would  not  pafs,  tho'  in  fome  Senfe  thefe  were 
Houfliold-Goods ;  but  here  only  I'uch  Goods  would 
pafs  as  w^re  generally  made  Ufe  of  as  Houfhold-Goods 
in  his  own  Houfe^  and  not  his  Stock  in  Trade. 

Lord  Chancellor :  Where  the  Meaning  is  uncertain,  the 
fafeft  Way  is  to  follow  the  Letter,  and  not  to  wander 
from  thence,  which  creates  the  utmoft  Uncertainty,  and 
gives  a  Latitude  for  the  Court  to  make  Conilru£lions 
never  perhaps  intended  to  be  made  by  the  Parties. 

The  Goods  in  Queftion  being  Beds  and  Sheets  are  ^ 
properly  Houlhold-Goods  ;    the  Hufband  was  as  well 
Owner  of  thefe  Goods   as  of  the  Goods  in  his  own 
Houfe  ;  and  there  being  nothing  in  the  Deed  which 
confines   the  Houihold-Goods    that  were   to  pafs  to 

thofe 
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thofe  in  his  own  Houfe,  I   therefore  have  no  Warrant 
to  conftrue  them  in  that  Senfe. 

I'hen  as  both  the  Words  and  the  Letter  extend  to 
all  HoLidiold- Goods,  and  the  Intention  not  appearing 
to  have  been  other  wife,  and  it  being  in  Favour  of  fo 
near  a  Relation  as  a  Wife,  I  will  take  the  Meaning  to 
be  as  large  as  the  Words ;  fo  let  the  Wife  have  the  Beds, 
Sheets  and  other  Furniture  ufed  in  the  Hofpital. 

But  upon  an  Appeal  to  the  Houfe  of  Lords,  this 

(a)  Feb.      Decree  was  (a)  reverfed. 
1726.  ^  ^ 

Cafe  86.  Co/t  vcffus  NcttevoHl. 

Lord  Chan- 
cellor King.  _  _      '  . 

Bill  to  com-  '  I  'HE    Bill  was  for  a  fpecific  Performance  of  an 


r  c  Agreement  for  transferrins  of  fome  Tork-Buildin^s 

formance  or  O  _  _  o  .  e> 


pel  a  Per-  J_ 

formance  of  ~rrt  i~ri  " 

an  Agree-  Stock,  and  fct  fortli  that  the  Defendant  Nettervill 
mnsfel-rLg  Pretending  to  be  pofTelled  of  a  great  Qiiantity  of  York' 
scooi.Tork-  Buildings  Stock,  and  recommending  the  fame  to  the 
StockTt  7/.  Plaintiff  as  a  riling  Stock,  on  the  28  Sep.  1724  agreed 
5^.  per  to  fell  to  the  Plaintiff  5000/.  Tork-Buildings  Stock  at 
fendant  de-  7  /•  $  s.  per  Cent,  being  the  then  Market-Price, 
murred,  but  ^^-^^^  ^\^q  Defendant  agreed  to  transfer  it  to  the 
over-ruled,  Plaintiff  ou  the  25th  of  March  next,  on  the  Plaintiff's 
for  the  Cafe  paying  the  Mouev,    and   that  the  Plaintiff  agreed  to, 

may  be  at-    i    -/       o  7 '  i  r 

tended  with  pay  7  /.  s  s.  per  Cent,  and  to  accept  the  Transfer, 
cumftSces    ^"^   ^'^^    thereupon    pay  to  the    Defendant  Sixpence 

as   may  Eameft. 

make  it  jufi: 

to  decree  a  fpecific  Performance  of  the  Parties  own  Agreement,  or  at  leaft  to  pay  the  Difference. 

Alfo  that  on  the  fame  28th  of  September  1724  the 
Plaintiff  did  agree  with  the  Defendant  to  buy  another 
5000/.  Tork-Buildings  Stock  at  7 /.  105.  per  Cent. 
Premium^  and  to  transfer  it  to  the  Plaintiff  on  the  fame 
25th  of  March  next,  jon  the  Plaintiff's  paying  for 
I  the 
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the  fame,  that  the  Defendant  did  agree  to  make  the 
faid  Transfer  accordingly,  and  the  Plaintiff  alfo  paid 
Sixpence  Earneft  in  Part  of  this  Bargain. 

That  before  the  2  5  th  of  Viarch  then  ne!ct  this 
'Tori-Bmldings  Stock  rofe  to  20 1.  per  Cent\  fo  that 
the  Difference  beyond  what  the  Plaintiff  was  to 
pay  for  the  fame  came  to  above  1500/.  Where- 
fore the  Bill  was  to  compel  the  Defendant  either 
to  transfer  the  Stock  to  the  Plaintiff,  or  pay  the  Dif* 
ference.  ' 

The  Defendant  as  to  fuch  Part  of  the  Bill  a3 
would  compel  him  to  transfer  5000/.  Tork-Buildings 
Stock  at  1  L  <)  s.  per  Cent,  according  to  his  Agree- 
ment, demurred,  in  regard  that  Part  of  the  Bill  con- 
tained no  Equity,  for  that  the  Plaintiff  might  bring  his 
Aftion  at  Law,  and  on  making  proper  Proof  would  re- 
cover his  Damages,  and  with  the  Money  thus  reco- 
vered, might  himfelf  go  to  Market  and  buy  Stock  ; 
that  one  Parcel  of  Tork- Buildings  Stock  was  as  good  and 
valuable  as  another,  and  not  like  the  Cafe  of  Articles 
for  the  Purchafe  of  Lands,  where  one  Parcel  of  Land 
might  be  more  convenient,  and  confequently  more  va- 
luable to  the  Purchafer  than  another,  for  which  was 
cited  the  Cafe  of  Cud  and  Rutter  (a\  where  it  was  fo  ^J^l^^^  ^^'^ 

1    r  T-^  report* 

decreed  by  Lord  Macclesfield  on  an  Appeal  irom  a  De-  ed  Voi.  i. 
cree  at  the  Rolls,  tho'  Mr.  Talbot  faid  this  appeared  to 
be  a  very  hard  Cafe,    where  the  Stock  was  rifen  to 
quadruple  the  Value,  and  even  rofe  pending  the  Ap- 
peal. 

Lord  Chancellor  :  I  do  not  know  but  this  Cafe  may 
at  the  Hearing  appear  to  be  attended  with  fuch  Cir- 
cumftanccs  that  may  make  it  juft  to  decree  the  Defen- 
dant either  to  transfer  the  Stock  according  to  his  cxprefs 

Vol.  II.  4  I  Agree- 
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Agreement,  or  at  leall  to  pay  the  Difference  j  therefore 
I  will  not  allow  this  Demurrer. 

As  to  the  other  Part  of  the  Bill,  which  fought  to  com- 
pel the  Defendant  to  transfer  to  the  Plaintiff  5000/. 
Tork-Buildings  Stock  at  7  /.  10  s.  per  Cent,  the  Defendant 
pleaded  the  Statute  of  29  Car.  2.  cap.  3.  fe£l.  1 7.  againft 
Frauds  and  Perjuries,  whereby  {inter  at)  it  is  enabled, 
"  That  no  Conrraft  for  any  Goods,  Wares  or  Mer- 
"  chandizes  of  the  Value  of  10/.  or  upwards  Ihall 
"  be  good,  unlefs  the  Buyer  accepts  of  Part  of  the 
"  Goods,  and  a£lually  receives  the  fiune,  or  gives 
"  fomethin"  in  Earneft,  or  unlefs  there  be  fome  Note 
''  in  Writing  figned  by  the  Party;"  and  the  Defen- 
dant averred,  that  he  did  not  accept  or  receive  Six- 
pence or  any  other  Money  whatfoever,  in  Part  or  as 
Earneft,  and  that  no  Part  of  the  Stock  was  delivered 
or  Note  given. 

Whereupon  it  was  argued,  that  the  Tork-Buildings 
and  other  Stocks  were  within  the  Words  and  Meaning 
of  the  Statute  of  Frauds,  fo  as  to  require  either  Part 
of  the  Thing  contra6led  to  be  fold,  to  be  delivered,  or  a 
Note  in  Writing,  or  Money  to  be  paid  as  Earneft ;  For 

That  !_/?,  This  Claufe  of  the  Statute  mentioned  ex- 
prefly  contrails  for  the  Sale  of  any  Goods,  or  Mer- 
chandizes, and  that  the  Word  Goods  was  of  a  very  ex- 
tenlive  Signification. 

idly.  That  if  one  having  Stock  fliould  commit  Fe- 
lony, This  without  Qiieftion  would  be  a  Forfeiture  of 
his  Stock,  a  Forfeiture  to  thofe  who  fliould  have  a 
Grant  of  Bona  Felonum,  fo  th^t  Stock  was  within  the 
Words  Bona  or  Goodi. 

4  3^'>'  ^^^ 
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3^/v,  At  leaft  it  was  within  the  Word  Merchandiisie, 
for  every  vendible  Thing  was  Merchandize;  now  Stock 
was  a  Thing  vendible,  and  in  the  Year  1720.  was 
the  moft  ufual  Merchandize  which  People  dealt  in. 

^thly.  It  could  be  no  Objeftion  that  at  the  Time 
of  making  the  Statute  of  Frauds  there  was  no  fuch 
Stock  as  Tor k- Buildings  Stock  ;  for  fuppofe  the  laid  Sta- 
tute, inrtead  of  being  made  in  King  Charles's  Time,  had 
been  enadied  in  the  Reign  of  Philip  and  Mary,  fince  which 
Time  Hops  came  in,  and  the  Bargain  had  been  made 
for  Hops  to  the  Amount  of  above  i  o  /.  in  Mon?y, 
without  Writing  or  Earneft  j  furely  fuch  Contraft  had 
been  void;  befides  this  was  moft  plainly  within  the 
Meaning  and  Mifchief  of  the  Statute,  which  intended 
to  prevent  rafli  and  precipitate  Bargains  for  above  the 
Value  of  I  o  /.  and  to  reilrain  fuch  Bargains  as  were  of 
Value,  to  the  Circumftances  either  of  paying  Earneft, 
or  reducing  them  to  Writing. 

')thly,  It  was  infifted,  that  Lord  Cowpcr  had  deter- 
mined fuch  a  Contrail  for  Stock  to  be  within  the 
Statute  of  Frauds,  and  that  if  it  exceeded  10/.  the 
fame  ought  to  be  in  Writing,  in  regard  Stocks  are 
Goods  and  Merchandizes  within  that  Statute. 

On  the  other  Side  it  was  faid,  that  whereas  the  Sta- 
tute enacls,  that  no  Contrail  lliall  be  good  for  the 
Sale  of  Goods  Wares  and  Merchandizes  of  10  /.  Price, 
unleis  Part  of  the  Goods  be  delivered,  or  Earneft  paid, 
or  a  Note  in  Writing,  this  ftiewed  that  fuch  Goods 
were  intended  as  were  capable  of  an  a£lual  Delivery, 
fomething  that  was  corporeal,  and  not  Stock  which 
was  incorporeal,  nor  was  there  any  fuch  Thing  as 
Tork-Buildings  Stock  at  that  Time. 

Lord 
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The  T  Joe         •^'"'^  Chancellor :    This  Qiieftion   was  before  all   the 
equally  di-    Judgcs  of  England,  who  were  equally  divided  upon  it, 

Q?>dHon,"'''  ^1^  ^§^^"^^  ^^^^    ^^^  therefore  it  is  a  Point  too  diffi- 
wiiether  a    cult  for  1116  to  determine  upon  a  Demurrer. 

Contract  for 

Stock  be  within  the  Statute  of  Frauds,  which  mentions  Goods,  Wares  and  Merchandizes,  fd 

as  to  require  the  Contradl  to  be  in  Writing,  or  Earneft-Money  to  be  paid  ? 

It  is  confiderable,  that  after  one  Wolflenholm  was  de- 
clared a  Bankrupt  as  having  Eafl-India  Stock,  this  wa3 
Ca)  Vide  13  reverfed  by  an   {a)  A61:  of  Parliament,   declaring  that 
2p\^"- ^*  neither  he  nor    any  other  Perfon  lliould   be  liable  to 
Bankruptcy,  in  refpefl  of  their  having  Eafl-India  Stock, 
Buying  and  {"q  j.|-,j^j.  gtocks  or  the  Dealing  in  them  will  not  make 

helling  btock  1-11 

will  not       a  Man  liable  to  Bankruptcy,    nor  do  they  leem  to  be 
make  one     s^j^Yts.  Goods  or  Merchandizes  within  the  Intent   of 

a  isankrupt.  ' 

that  Clauie. 

But  further,  this  Plea  is  not  well  pleaded ;  becaufe 
the  Bill  fays,  that  the  Plaintiff  did  pay  6  d.  as  Earnelf^ 
and  the  Plea  only  fays,  that  the  Defendant  did  not  re- 
ceive  or  accept  it  as  Earneftj  now  it  is  not  material 
how  or  in  what  Manner  the  Defendant  received  or  ac- 
cepted it,  but  how  the  other  paid  it,  for  quicquid  folvt' 
ttir  folvitur  ad  modum  fohentis,  and  fo  is  Pinnefs  Cafe, 
<$  Rep.  iiy.  wherefore  the  Plea  was  like  wife  over- 
ruled. 


Tates  verfus  Compton. 


Cafe  87. 
Lord  Chait- 
crllor  K.UVI. 

One  dcvHc:;       4    Devifed  that  his  Executor  fhould  fell  his  Land  in 

that  his  Lx-      /  j  1-11  -riir^i  1 

ecutors  *   Dale^^no.  With  the  Money  ariimg  by  that  Sale  and 

hisUnd!'     ^^^^  Surplus  of  his  perfonal  Eitate,  fliould  purchafe  an 
and  leaves  2  Annuity 

two  Execu- 
tors, one  whereof  dies,  and  the  otlier  renounces,  and   Adniiniftration  is  granted  to  A.  who 
brings  a  Bill  againft  the  Heir  to  compel  a  Sale  ;  Whether  the  renouncing  Executor,  in  whom 
tliis  Power  of  Sale  collateral  to  the  Exccutorfliip  was  vefted,  ought  not  to  be  made  a  Paity  ? 
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Annuity  of  i  oo  /.  per  Annum  to  Jane  Styles  for  her  Life, 
out  of  which  (he  fhould  alfo  maintain  her  Children,  and 
gave  30/.  to  each  Child  to  be  raifed  out  of  the  faid  An- 
nuity and  the  perfonal  Eftate  he  fhould  die  pofTeffed  of, 
and  the  Overplus  of  his  perfonal  Eftate  he  gave  to 
Jane  Styles,  and  made  jB.  and  C.  Executors. 

The  Teftator  died,  and  Jane  Styles  the  intended  An- 
nuitant died  within  three  Months  after  him ;  B.  and  C. 
the  Executors  renouncing,  Adminiftration  with  thcWill 
annexed  was  granted  to  the  Plaintiff  who  was  alfo  the 
Admin iftrator  of  Jane  Styles  (the  intended  Annuitant) 
and  with  the  Children  of  Jane  brought  this  Bill  againft 
the  Heir  of  the  Teftator,  to  compel  him  to  join  in  a 
Sale  of  thefe  Lands  in  Dale. 

For  the  Defendant  it  was  objected,  that  there  wanted 
Parties,  in  Regard  the  Executors  ought  to  have  been 
made  Defendants,  for  notwithftanding  they  had  re- 
nounced yet  the  Power  of  Sale  continued  in  them,  and 
was  altogether  collateral  to  their  Executorftiip. 

But  there  being  only  a  Power  and  no  Eftate  devifed 
to  the  Executors,  this  Objedlion  was  over-ruled,  [ta- 
men  ^) 

The   Plaintiff's  Counfel  then  proceeding  upon  the  One  devifes 
Merits,   it  was  contended  on  Behalf  of  the  Heir,  that  ^]}^^  ^'^^ 

1  •         I  1  T-i  r    o   1  •  1       iixecutois 

as  nothing  but  a  bare  Power  or   Sale  was  given  to  the  {haii  fell  his 
Executors,  fo  fuch  Power  was  for  a  particular  Purpofe,  ,^^^^^'^4"*^ 
to  buy  an  Annuity  for  Jane  Styles,   and  forafmuch  as  Money  in 
that  Purpofe  could  not  now  be  anfwered,  Jane  Styles  J^'AiWy 
being  dead,  there  ought  not  to  be  any  Sale.  f"r  J^ne 

°  ^  ^  Styles;    the 

Teftator  dies,  and  the  Annuitant  dies  three  Months  after  the  Teftator ;  yet  the  Adminiftra- 
tor  of  the  Annuitant  Ihall  compel  a  Sale,  and  (hall  have  the  Money  arifing  therefrom,  and  alfo 
tte  Rents  and  Profits  tiH  Sale. 

Vol.  n.  4  K  That 
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That  this  was  within  the  Rcafon  of  the  Cafe,  where 
one  devifes  Lands  for  the  ralfing  Portions  for  Daughters, 
and  the  Daughters  die  before  they  are  marriageable, 
the  Lands  ought  not  to  be  fold,  but  go  to  the  Heir 
at  Law ;  fo  where  Lands  are  devlfed  for  Payment  of 
Debts,  and  the  Teftator  hlmfelf  lives  to  pay  his  Debts, 
in  fuch  Cafe  there  fhall  be  no  Sale;  that  here  it  was 
the  fame  as  if  the  intended  Annuitant  had  died  in  the 
Life  of  the  Teftator,  in  which  Cafe  there  fhould  have 
been  no  Sale,  and  by  the  fame  Reafon  there  ought  to 
be  no  Sale  now. 

That  neither  y<^^^  Styles  or  her  Children  would  be  any 
Sufterers  by  this  Conttru£l:ion,  fince  if  there  had  been  a 
Sale  of  the  Lands,  and  out  of  the  Money  ariling  there- 
by an  Annuity  had  been  purchafed  for  Jane  Styles^ 
the  fame  had  determined  by  her  Death  ;  and  the  Chil- 
dren could  be  no  Sufferers,  becaufe  they  were  to  have 
their  Maintenance  only  out  of  the  faid  Annuity,  which 
would  now  have  been  at  an  End  had  it  been  bought. 


*&" 


That  out  of  a  very  large  Eftate  of  the  Teftator 
this  Farm  in  Qiieftion,  which  was  not  above  20/. 
per  Annum,  was  all  that  was  left  for  the  Heir,  and 
if  any  A£1:  of  Chance  or  Providence  ft:iould  have 
thrown  any  Pittance  upon  the  Heir,  it  would  be  hard 
for  the  Court  to  interpofc  to  the  Prejudice  of  him  who 
is  the  Favourite  of  all  Courts  both  of  Law  and  Equity. 

But  by  Lord  Chancellor:  The  Intention  of  the  Will 
was  to  give  all  away  from  the  Heir,  to  turn  this  Land 
in  Q)!.ieftlon  into  perfonal  Eftate,  and  this  muft  be  ta- 
ken as  it  was  at  the  Death  of  the  Teftator,  and  ought 
not  to  be  altered  by  any  fubfequent  Accident. 

I  Then 


De  Term.  S.  Michaclis,  17Z9.  311 


Then  it  was  infifted  that  the  Eftate  in  Qiieftion  de* 
fcended  to  the  Heir  at  Law,  for  which  Realon  he 
ought  to  have  the  Rents  till  the  Sale. 

But  the  Court  denied   this,    it  being  by  the  Will 
changed  into  perfonal  Eftate;  and  faid  that  if  the  Exe- 
cutors had  fold  the    Land   within  three  Months  after 
the  Teftator's   Death,    and  before  the  Death  of  Jans 
Styles  the  intended  Annuitant,  then  (probably)  the  Ex- 
ecutor of  Jane  Styles  fhould  on  her  Death  have  had  the 
Money,  or  (perhaps)  Ihe  might  in  her  Life-time  have 
come  into  Equity,  and  have  prayed  that  at  leaft  Pare 
of  the  Money  Ihould  have  been  kept  for  the  Children, 
and  not  inverted  in  the  Annuity ;  nor  ought  the  Delay 
of  the  Executors  in  not  felling  the  Land  in  Qiieftion 
within  the  faid  three  Months  to  hurt  Jane  Styles  the 
intended  Annuitant  or  her  Children.     So  decreed  the 
Land  to  be  fold,  and  the  Money  ariiing  by  the  Sale  as 
perfonal  Eftate  to  be  paid  to  the  Plaintiff,  he  paying 
the  Children's  Legacies. 

But  the  Heir  at  Law  was  ordered  his  Cofts.  * 

JLady    Doivager  Abergavenny   Junior  ^-^^^  ^^^ 

A^erfus  Lady  Doivager  Abergavenny  iJill-KZ 
Senior. 

THE  Plaintiff  exhibited  her  Bill  againft  the  Defen-  ^  Dfen- 
1  1     1       T-.    r       1  r  1      1       nMi  1   "^""^  having 

dant,    and  the  Derendant  anlwered  the  Bill,  and  anfwered  the 

the  Plaintiff  moved  to   refer  the  Anfwer  for  Scandal  ^,'"  """°' 

.  n  •  afterwards 

and  Impertinence;  whereupon  the  Mafter  having  been  refer  it  for 
attended  by  Counfel,  and  being  about  to  make  his  Re-  ^"'•^^^" 

port 

*  Tho*  by  the  Regifter's  Book  the  Decree  appears  to  have  been  as 
•here  ftated,  yet  it  is  not  mentioned  in  what  Right  the  Court  took,  the 
Plaincift"  to  be  in  titled. 
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port  that  the  Anfwer  was  fcandalous,  the  Defendant 
got  an  Order  on  Petition,  to  refer  the  Bill  for  Scan- 
dal ;  and  upon  the  Plaintiff's  Motion  to  fet  aiide  this 
Order, 

It  was  obje£led  that  though  it  has  been  the  con" 
ftant  Praflice,  not  to  refer  a  Bill  for  Impertinency 
after  Anfwer,  in  regard  the  Defendant  by  fubmit- 
ting  to  anfwer  had  waved  the  Impertinence,  yet  as 
to  Scandal,  the  {a)  Court  it  felf  was  concerned  to 
keep  its  Records  clean,  and  without  Dirt  or  Scandal 
appearing  thereon,  and  therefore  a  Bill  for  Scandal 
might  be  referred,  not  only  after  Anfwer,  but  after 
Hearing,  and  even  by  a  third  Perfon  not  Party  to  the 
Suit,  and  efpecially  in  this  Cafe  where  both  the  Mat- 
ters alledged  for  Scandal  were  relative  to  the  fame 
I'hing,  and  the  Plaintiff  propofed  that  both  the  Scan- 
dals Ihould  be  waved. 

Lord  Chancellor :  If  the  Courfe  has  been  for  fo  long 
a  Time  to  refer  a  Bill  for  Scandal  after  the  Defendant 
has  anfwered,  it  is  Time  now  to  alter  it,  as  occa- 
iioning  great  Delays  ;  befides,  in  the  Reafon  of  the 
Thing  it  ought  not  to  be,  for  when  the  Defendant  has 
fubmitted  to  anfwer  the  Bill,  why  fhould  he  after  that 
procure  the  Bill  to  be  altered,  and  by  that  Means 
to  be  made  a  new  Bill? 

And  tho'  his  Lordfhip  feemed  to  be  influenced  a  little 
by  the  Obje^lion,  that  both  Matters  of  Scandal  were 
relating  to  Things  of  the  fame  Nature,  and  fo  pro- 
perly to  be  fet  one  againll:  the  other,  yet  he  difcharged 
the  Order  for  referring  the  Bill  for  Scandal,  intimating 
I  that 

{a)  For  which  Reafon  after  an  Order  to  refer  an  Anfwer  for  Infuffi- 
ciency,  tho*  it  cannot  be  referred  for  Impertinence,  yet  it  may  for  Scan- 
dal, as  was  determined  in  the  Cafe  of  Ellifon  verflis  Burgefs,  Hill.  Vac 
ijic).  by  Lord  Chancellor  King. 
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that  it  fhould  be  obferved  as  a  Rule  for  the  future  not 
to  refer  a  Bill  for  Scandal  after  the  Defendant  had  fub- 
mitted  to  anfwer  it;  tho'  it  was  faid  by  Mr.  Talbot  that 
it  was  an  Argument,  the  Defendant  did  not  move  to 
refer  the  Bill  for  Delay,  when  he  firft  anfwered  the 
Bill,  before  he  moved  to  refer  it  for  Scandal. 

Note  this  Alteration  of  an  old  Rule  of  the  Court. 


Collins  verfus  Griffith.  tare  89. 

Lord  Chan- 

4     B.  and  C.  were  bound  jointly  and  feverally  in  a  ^^^      ^' 
*   Bond  to  J.S.  C.  dies,  J.S.  brings  a  Bill  againft  the  gors  in  a 
Executors  of  C.  for  a  Difcovery  of  his  perfonal  Eftate,  .^^""^  ^°"'\^ 

r  i  ■  n  jointly  and 

and  for  an  Account  thereof,  and  to  be  paid  out  of  AfTets.  leveraiiy, 

and  one  dies, 
the  Executors  of  the  decsafed  Obligor  may  be  fued  in  Equity  for  the  Debt  witiiout  making 
the  futviving  Obligor  a  Party. 

The  Defendant  demurred,  and  Ihewed  for  Caufcj 
that  it  appeared  the  Bond  was  a  joint  Bond  (which 
was  a  Miltake,  it  being  joint  and  feveral),  alfo  for  that 
the  other  Obligors  ought  to  be  Parties  to  the  Suit,  and 
to  the  Account  that  was  to  be  dire£led  of  what  was 
due  upon  the  Bond  ;  for  perhaps  the  {a)  other  Obli* 
gors  might  have  paid  the  Whole,  or  at  leaft  Part  of 
the  Bond,  and  there  ought  to  be  but  one  Account  ta- 
ken, otherwife  there  might  be  a  Multiplicity  of  SuitSj 
and  the  Defendant  liable  to  a  double  Account. 

Lord  Chancellor :  This  appears  to  have  been  a  Bond, 
as  well  feveral  as  joint  ;  and  as  the  Obligee  may  fue  it 
feverally  at  Law,  fo  may  he  alio  in  Equity  ;  if  it  were 
not  fo,  there  w^ould  be  no  Difference  in  Equity  be- 
twixt a  joint  Bond  and  one  joint  and  feveral  j    and 

Vol.  II.  4  L  if 

(rt)  i^..  aiifem.  Whether  if  the  Whole  or  Part  has  been  paid  by  any 
of  the  Obligors,  the  Defentlant  may  not  infift  on  it  in  his  Anfwer,  and 
not  be  obliged  to  bring  his  Bill  for  that  Purpofc? 
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if  any  of  the  Obligors  have  paid  aJI  or  Parr,  the  Obli- 
gor who  is  fued,  or  his  Reprelentative,  muft  bring  a 
Bill  and  have  it  allowed,  and  it  muft  alfo  lie  upon 
him  to  compel  the  other  Obligors  to  contribute  to- 
wards Payment  of  the  Debt ;  the  Creditor  lent  his 
Money  upon  Terms  to  have  a  Security  upon  which 
he  might  fue  the  Obligors  feverally  if  he  thought  fit, 
and  indeed  if  it  were  otherwife,  that  which  was  in- 
tended to  ftrengchen  the  Security  would  tend  to  hurt 
it  extremely,  for  I  might  not  be  able  to  find  them  all 
out,  and  by  the  fame  Reafon  that  all  the  other  Ob- 
ligors are  to  be  fued,  if  any  are  dead,  their  Heirs  as 
well  as  Executors  are  to  be  made  Parties,  and  then,  as 
it  would  be  difficult  to  commence  the  Suit,  fo  the 
Suit  when  commenced  would  be  fubjeft  to  continual 
Abatements,  which  would  be  a  great  Difficulty  on 
an  honeft  Creditor  who  lias  fairly  lent  his  Money. 

Whereupon  tlie  Demurrer  was  over-ruled  with  great 
Clearnefs. 


bu'Tan  R^  ^^^  Cuftom  of  the  Manor,  Copyholds  were  ufu- 
te  in  the  ■*-'   allv  granted  for  three  Lives  in  Poffeflion,    oi 


Cafe  90.  Moor ecr oft  verfus  DoToding, 

Lord  Chan- 
cellor Kinsj;. 

Eftate  in  the  ■*-'  ally  granted  for  three  Lives  in  Poffeflion,  or  for 
TrXe°who  <^"^  ^r  two  Llvcs  in  Pofteffion,  and  for  two  or  one  Life 
gives  a  Bond  in  Revcrfiou,  making  in  all  three  Lives,  and  A.  being  a 
mity'toa?'  Copyholder  for  two  Lives  of  this  Manor,  upon  his 
fign  the  E-  Marriage  covenants  to  furrender  his  Copyhold  to  the 
CejuTque^  Ufe  of  himfelf  for  Life,  Remainder  to  his  Wife  for 
Truj}  or  his  Ljfg  .  2j^j  likewife  covenants  to  purchafe  a  rever- 
fhaii  direa.  fionary  Eilate  for  one  Life  in  the  Copyhold,  and  to 
Cejhii  que     {xjiumAtx  the  fame  to  fuch  Ufes  as  thd  Hufband  and 

Truji  dies,  t  ^  •  a   i      •     •/! 

andhisExe-  Wife,  or  the  Survivor,  or  the  Executors  or  Adminilira- 
SlbJon'^he^oi's  of  the  Survivor,    ffiould  appoint. 

Bond,  and  4  The 

recovers 

Judgment  and  lias  the  Money  paid  him,  after  which  he  brings  a  Bill  to  liavc  a  Conveyance  of 

the  Eftate.     'IViiftce  decreed  to  cojivey  to  die  PlaintifF  and  to  account  for  tlie  Profits,    but  to 

difcount  and  be  allowed  tlie  200  /.  and  Lucreft  which  he  p;\id. 
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The  Hiifband  purchafes  a  reverfionary  Life  in  the 
Copyhold  expeftant  on  the  Death  of  the  two  Lives, 
and  purchafes  it  in  the  Name  of  a  third  Perfon,  who 
gives  a  Bond  in  200  /.  Penalty  to  the  Hufband,  to  fur- 
render  the  Copyhold  upon  Requeft  to  fuch  Perfon  and 
Ufes,  as  the  Huiband  and  Wife  or  the  Survivor,  or 
the  Executors  or  Adminiftrators  of  the  Survivor,  Ihould 
appoint. 

The  Hufband  and  Wife  died,  and  the  Adminlif  rator 
bringing  an  Action  upon  the  Bond  againtt  the  Tru- 
ftee,  recovered  judgment  for  the  200/.  Penalty,  and 
had  the  M«ney  paid  him,  but  yet  afterwards  brought 
this  Bill  againlt  the  Truftee,  to  compel  him  to  fur- 
render  the  Copyhold  to  the  Ufe  of  the  Plaintiff. 

Infifled  for  the  Defendant,  that  this  Bill  did  not  lie, 
in  regard  the  200/.  the  Penalty  of  the  Bond,  was  as  a 
fl:ated  Damage  for  the  Breach  of  Trulf,  and  that  the 
Plaintiff  had  his  Ele£lion  cither  to  bring  his  Bill  to 
have  the  Copyhold  and  a  fpecific  Execution  of  the 
Trufl,  or  might  if  he  pleafed  fue  the  Bond  and  con- 
tent himfelf  with  the  Penalty ;  but  that  there  was  no 
Colour  of  Reafon,  that  the  Plaintiff  Ihould  recover 
the  200  /.  upon  the  Bond  and  the  Copyhold  too,  which 
he  w^as  now  endeavouring  to  do. 

Lord  Chancellor :  There  is  no  Reafon  that  the  Plain- 
tiff ihould  have  the  200/.  on  the  Bond  and  the  Copy- 
hold ilkewifej  but  the  Defendant  being  a  plain  Tru- 
ilee,  and  continuing  a  Truilee  for  the  Pbilntlif,  until 
he  has  performed  the  Trufl:,  muft  account  for  the 
Profits  to  the  Plaintiff,  who  has  in  Equity  a  fpecific 
Right  to  the  Land,  but  in  that  Account  the  200/.  and 
Interefl  muft  be  dedufted,  and  the  Defendant  the  Tru- 
ftee  to  have  an  Allow^ance  for  the  fame. 

Eennet 
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'Y  S.  having  married  his  Daughter  to  one  Bennet  a 
J  *  Tradefman  in  London,  who  was  extravagant  and 


Cafe  91.  Bennet  verfus  Davis, 

At  the  Rolls. 

One  devifes 

Lands  in 

Fee  to  his  _  _  „ 

Daughter  jii  Debt,  the  Father  makes  his  Will,  and  devifes  the 
Covm  foT  Premifies  in  Queftion  (being  Lands  in  Fee)  to  his 
her  feparate  Daughter  (the  Wife  of  Bennet)  for  her  feparate  and  pe- 
out  appoint-  cuHar  Ufe,  exclulive  of  her  Huftand,  to  hold  the  fame 
'^^  T"^       to  her  and  her  Heirs,  and   that  her  Huftand  Ihould 

1  ruirccs  ;  ,  ,  p  i  i      r  i 

the  Hu(hand  not  be  Tenant  by  the  Curteiy,  nor  have  thele  Lands 
is  a  Trader-  ^     j  J    j^j^     J     ^^^^  j^g  furvivcd  hIs  Wife,    but  that 

man  and  be-  ,         ,  .^  ,  , 

comes  a       thev  Ihould  upoo  the  Wire  3  Death  go  to  her  Heirs* 

Bankrupt, 

yet  the  devifed  Premifles  not  fubje(S  to  the  Bankruptcy. 

Soon  after  this  the  Teftator  dies,  and  Bennet  the 
Huftand  becoming  a  Banitrupt,  the  Commiflloners  af- 
fign  the  Lands  in  Queftion  (being  the  Lands  thus  devi- 
fed) to  the  Defendant  Davis  in  Truft  for  the  Creditors ; 
and  upon  Davis's  bringing  his  Ejedment,  the  Bankrupt's 
Wife  by  her  next  Friend  prefers  her  Bill  againft  Davis 
the  Aillgnee  and  her  Hufband,  in  order  to  compel  them 
to  aflign  over  this  Eftate  to  her  feparate  Ufe. 

It  was  obje£led  on  Behalf  of  the  Defendant  the  Af- 
fignee,  that  he  being  a  Creditor,  and  having  the  Law 
on  his  Side,  it  would  be  hard  to  take  the  Benefit  of 
the  Law  from  him ;  and  that  tho'  the  Teftator  might 
intend  thefe  Lands  for  the  feparate  Ufe  of  the  Daugh- 
ter, yet  that  fuch  his  Intention  was  not  executed  ac- 
cording to  Law ;  forafmuch  as  by  Law  the  Hufband  du- 
ring the  Coverture  was  intitled  to  the  Wife's  Eftate  in 
her  Right;  and  tho'  the  Teftator  might  have  devifed  the 
Premifles  tp  Truftees  for  the  feparate  Ufe  of  the  W'ife, 
yet  the  Qiieftion  now  was,  not  upon  what  he  mighf 
z  have 
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have  done,  but  upon  what  in  Fail  he  had  done  ;  and  I 

I  mentioned  the  Cafe  of  Harvey  and  Harvey,  Vol.  I.  i  2  5. 
where  a  Man  had  devifed  Goods  of  Value  to  his  Daugh- 
ter a  Feme  Covert  for  her  feparate  Ufe,  and  it  not  being 
to  Truftees,  Lord  Cowper  apprehended  it  to  be  a  Cafe 
of  Difficulty,  but  declared  his  prefent  Thoughts  were 
that  the  Intention  of  the  Teitator  was  againll  the 
Rule  of  Law,  and  void  ;  and  I  urged,  that  the  Cafe 
of  a  Devife  of  a  Legacy,  or  of  a  Term  to  the  Wife  for 
her  feparate  Ufe  might  be  good,  becaufe  thefe  re- 
mained in  the  Executor  until  Affent,  and  Equity  would 
not  compel  the  Executor  to  affent,  whereby  the  Inten- 
tion of  the  Teftator  fhould  be  difappointed,  but  w^ould 
continue  the  Executor  a  Truftee  for  the  Feme  Covert ; 
whereas  in  the  prefent  Cafe,  the  Devife  being  of 
Lands  in  Fee  to  the  Wife  herfelf,  who  by  Virtue  of 
the  Will  only,  had  an  immediate  Title  thereto,  the 
Hufband  mult  confequently  be  intitled  to  the  Profits 
in  her  Right,  and  it  would  be  repugnant  to  the  Law 
to  fay,  that  he  fhould  not  take  the  Profits. 

That  here  was  no  Truft,  the  Teftator  never  having 
intended  to  trull  the  Hufband,    and    the  Wife  could  /  ' 

not  be  a  Truftee   for  herfelf;   befides,    the  Hufband  | 

could  not  properly  be  a  Truftee  for  the  Wife,    they  1 

both  being  but  one  Perfon. 

That  all  this  ftrained  Conftruftlon  was  to  do  that 
which  was  againit  common  Right,  (^/i?:.)  to  create  a  fe- 
parate Property  in  a  Feme  Covert ;  and  I  put  this  Cafe  : 

Suppofe  I  fhould  have  a  Rent-charge  in  Fee,   and  i 

my   Son   had  the   Land  fubjedf   to   the  Rent-charge, 
which  ihould  amount  to  near  the  Value  of  the  Land,  1 

after  which  I  fhould  devife  the  Rent-charge  to  my 
Son  (who  had  the  Land)  and  fay  by  my  Will,  that  the 

\o\.  II.  4  M  Rent  , 
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Rent  flioiild  not  be  fiibje6l  to  the  Debts  of  my  Son, 
in  this  Cafe  the  Rent  would  be  fubjeft  to  his  Debts,  in 
regard  it  would  be  merged,  and  yet  this  Rent  might 
have  been  given  to  Truftees. 

On  the  other  Hand  the  Plaintiff's  Counfel  would 
have  read  parol  Evidence  to  prove,  that  the  Teftator 
did  not  intend  thefe  Lands  iliould  be  hable  to  the 
Huiband's  Debts. 

But  the  Court  would  not  permit  fuch  Evidence  to 
be  read,  it  being  in  the  Cafe  of  a  Devife  of  Land, 
which  by  the  Statute  muft  be  all  of  it  in  Writing. 

As  to  the  chief  Point,  the  Mafler  of  the  Rolls  took 
it  to  be  a  clear  Cafe,  that  it  was  a  Trull;  in  the 
Hufband,  and  that  there  was  no  Difference,  where 
the  Trull;  was  created  by  the  ASl  of  the  Party  and 
where  by  the  A61  of  Law. 

If  I  fliould  devife  that  my  Lands  fliould  be 
charged  with  Debts  or  Legacies,  my  Heir  taking  fuch 
Lands  by  Defcent  would  be  but  a  Truftee,  and  no 
Remedy  for  thefe  Debts  or  Legacies  but  in  Equity  ; 
fo  in  the  principal  Cafe,  there  being  an  apparent  In- 
tention and  exprefs  Declaration,  that  the  Wife  fliould 
enjoy  thefe  Lands  to  her  feparate  Ufe,  by  that  Means 
the  Hufband,  who  would  other  wife  be  intitled  to  take 
the  Profits  in  his  own  Right  during  the  Coverture,  is 
now  debarred,  and  made  a  Truftee  for  his  Wife. 

And  admitting  the  Hufband  to  be  a  Truftee,  then 
the  Argument  of  the  Creditors  having  the  Law  of  their 
Side  was  immaterial ;  as  if  the  Bankrupt  had  been  a 
Iruitee  for  J.S.  his  Bankruptcy  fliould  not  in  Equity 
aft'e6l  the  Truft-Eftate ;  and  that  in  this  Cafe,  tho' 
2  the 
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the  Hufband  the  Bankrupt  might  be  Tenant  by  the 
Curtefy,  yet  he  ihould  be  but  a  Truftee  for  the  Heirs 
of  the  Wife. 

Alfo  when  the  Teftator  had  a  Power  to  devlfe 
the  Premiffes  to  Truftees  for  the  feparate  Ufe  of  the 
Wife,  this  Court  in  Compliance  with  his  declared  In- 
tention, will  fupply  the  Want  of  them,  and  make  the 
Hufband  Truftee  ;  and  the  Defendant  the  Ailignee, 
who  claiming  under  the  Huftand  can  have  no  better 
Right  than  the  Huft)and,  muft  join  in  a  Conveyance 
for  the  feparate  Ufe  of  the  Wife. 

Which  was  decreed  accordingly. 


DE 
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^^^"^92.  Dowihty  verfus  Bull, 

Lord  Chan  ^       ^ 

cellor  King. 

One  devifes  *TO  Q},cYt  Doughty  the  Plaintiff's  Father  being  feifed  in 
Truftees^in  Fee  of  Lands  in  Lincoln/Imr,  devifed  the  fame  to 

FeeJ"Truft  Xruftecs  (his  Wife  and  Son-in-law)  anjd  their  Heirs  in 
Profits  ^umi*!  Truft  to  apply  the  Rents  and  Profits  thereof  until 
Sale  for  the  g}      £      ^^^  Benefit  of  all  his  Children,  A.  B.  C.  and 

Benefit  of  all  '  .  i  •  r     1 

hisfourChii-  D.  and  the  Survivors  and  Survivor  or  them  equally 
s^vivors'^'  Part  and  Share  alike,  and  on  further  Truft,  that  as 
and  Survivor  foon  as  the  Truftces  fhould  fee  neceffary  for  the  Be- 
qua^rand  nefit  of  the  Children,  they  Ihould  fell  the  Premifles, 
on  further  gj-,^^  apply  the  Mouies  for  the  Benefit  of  his  Children 
as  foon  as"^  Part  and  Part  alike,  the  Shares  of  the  Sons  to  be  paid 
the  Truftees  ^j.  tweutv-one,  and  thofe  of  the  Daughters  at  twenty- 

Ihall  fee  ne-  -'        .  ^  ■' 

ceflary  for    oue  or  Mamage. 

the  Benefit 

of  the  Children,  they  fhould  fell  the  Premises  and  apply  the  Money  for  the  Benefit  of  his  four 
Children,  equally  to  be  paid  at  twenty-one  or  Marriage ;  J.  the  eldeft  of  the  four  Children  at- 
tained twenty-one,  and  married  and  died  without  IfTue  Inteftate,  leaving  a  Wife.  De- 
creed the  Land  being  in  all  Events  devifed  to  be  fold,  tho'  the  Time  for  Sale  was  left  to  the 
Executors,  was  perfonal  Eftate,  and  yf.'s  Widow  muft  have  a  Moiety  of  yf.'s  Sliare,  and  the 
Profits  of  the  Land  until  Sale  muft  go  as  the  Money  arifing  upon  Sale  would. 

A.  the  eleft  Son  attained  his  Age  of  twenty-one  and 

died  without  lilue  and  loteftate,  leaving  a  Wife,  upon 

4  which 
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which  the  PlalntiflF  B.  as  Heir  brought  a  Bill  againft  the 
Truftees,  praying  that  they  might  convey  to  the  PlaintifF 
the  decealed  Brother's  Share  of  the  Fee-iimple  and  In- 
heritance of  thefe  Lands,  and  likewife  for  a  Share  of 
the  Rents  and  Profits  of  the  PremiflTes  that  had  been 
received  by  the  Truftees. 

The  Mafler  of  the  Rolls  decreed,  that  the  Lands  being 
devifed  to  be  fold  were  thereby  rendered  perfonal  E- 
ftate,  and  that  all  the  Children  were  Tenants  in  com- 
mon, as  well  of  the  Rents  and  Profits  accrued  before 
the  Sale,  as  of  the  Money  arifing  by  the  Sale,  and  that 
the  Wife  of  the  deceafed  Son  ftiould  have  a  Moiety  of 
the  faid  deceafed  Son's  Share,  as  well  of  the  Rents  re- 
ceived in  her  faid  Hufband's  Life-time  as  of  his  Share 
of  the  Monies  which  were  to  arife  by  the  Sale.  Upon 
which  an  Appeal  was  brought  before  Lord  Chancellor 
Kin^,  and  it  was  obje£led,  that  as  to  the  Rents  acf- 
crued  in  the  Life  of  the  eldeft  Son,  who  was  dead, 
thefe  Rents  being  direfted  to  be  for  the  Benefit  of  all 
the  Children  and  the  Survivors  and  Survivor  of  them, 
they  were  Jointenants  thereof,  for  which  Reafon  the 
Widow  of  the  eldeft  Son  fliould  not  have  a  Share 
upon  the  Statute  of  Diftribution,  and  the  fubfequent 
Words  equally  to  be  divided  Part  and  Share  alike y  being 
only  Words  of  Implication,  and  fuch  as  in  a  Deed 
would  not  make  a  Tenancy  in  common  {a)  muft  give  (<?)  Vide  ante 
Way  to  the  exprefs  Words  by  which  thefe  Rents  were 
dire£l:ed  to  go  to  the  Survivor. 

Lord  Chancellor :  The  Rents  before  the  Sale  were  to  go 
in  the  fame  Manner  as  the  Monies  arifing  by  the  Sale, 
and  all  was  to  go  in  common.  (^  the  Direction  that 
it  lliould  go  to  the  Survivor  is  left  out  in  the  Devife  of 
the  Monies  arifing  by  the  Sale,  tho'  inferted  in  the  De- 
vife of  the  Rents  until  Sale.^  ) 

*  The  like  Claufe  of  Survivorfliip  in  Cafe  any  of  the  Children  had 
died  before  twenty-one,  appears  by  the  Rcgifter's  Book  to  have  been  an- 
nexed to  the  Devife  of  the  Monies  arifing  by  Sale. 

Vol.  II.  4  N  As 
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As  to  the  other  Point  (which  was  the  chief)  It  was 
objefted,   that  this  Qiieftion  was  now  purely  betwixt 
the  Heir  and  Adminiltrator,  Whether  upon  the  Words 
of  the  Will  this  Land  was  turned  into  perional  Eftate 
or  not?   That  the  eldeil  Son  who  was  dead  had  left  no" 
Creditor,    and  that  the  Land  was  not  abfolutely  and 
indefinitely  directed  to  be  fold,  but  as  foon  as  the  Tru- 
ftees   fhould  fee   it   necefl'ary  for  the  Benefit   of  the 
Children  ;    and  the  Truftees   being  made   Defendants 
did  by  their  Anfwer  upon  their  Oaths  fay,  that  they 
thought  it  was  not  for  the  Benefit  of  the  Children,  that 
the  Land  fhould  be  fold  ;  that  the  reft  of  the  Children 
were  Infants,  and  could  not  judge  one  Way  or  other  ; 
and  In  Point  of  Reafon  it  feemed  not  to  be  for  the  Be- 
nefit of  the  Children  (at  leaft  as  yet)  to  have  a  Sale  ; 
for  at  prefent  the  Children's  ProvHion  was  fafer,  while 
ifecured  by  terra  firma^  than  when  turned  into  Money, 
which  might  lie  dead  and  yield  no  Profit;   and  if  put 
out,    might    be  loft   upon   an  ill  Security  ;    whereas 
while  it  continued  upon  Land,    it  could  not  be  loft ; 
and  tho'  it  was  true,   that  (regularly  fpeaking)  Lands 
devifed  to  be  fold  are  thereby  turned  into  Money,  and 
conftrued  in  Equity  as  perfonal  Eftate,    yet  that  was 
not  fo  in  all  Cafes ;    as  fuppofe  Lands  were  devifed  to 
be  fold  for  Payment  of  Debts,    and  on   the  Teftator's 
Death  it  fhould  appear,  that  the  Debts  might  be  paid 
in  a  reafonable  Time  out  of  the  Profits,    or  by  a  Sale 
of  a  fmall  Part  only  of  the  Eftate ;  in  the  one  Cafe  no 
Part  of  the  Land,    and  In  the   other  but  a  fufficlent: 
Part  thereof  fhould  be  fold,  and  this  in  Favour  of  the 
Heir ;  fo  in  the  principal  Cafe,  in  Favour  of  the  Heir 
and  againft  the  Admlniftrator,    the  Land  not  being  as 
yet  fold,  nor  thought  proper  to  be  fold  by  the  Truftees, 
nor  decreed  to  be  fold  by  the  Court  in  the  Life  of  the 
eldeft  Son,  it  ought,  as  to  the  eldeft  Son  at  leaft,  to" 
4  be 
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be  efteemed,  as  in  Fa6l  and  in  Truth  it  was,  a  real 
Eftate. 

.  Lord  Chancellor :  The  Rule  being,  that  Lands  devifed 
to  be  fold  are  thereby  made  perfonal  Eftate,  this  Cafe  is 
within  fuch  Rule  ;  the  Lands  are  here  devifed  to  be 
fold,  and  only  the  Time  of  the  Sale  left  to  the  Dlfcre- 
tion  of  the  Truftees  ;  wherefore  this  Cafe  being  with- 
in the  general  Rule,  muft  be  determined  accordingly. 

Affirm  the  Decree. 


Stephens  verfus  Stephens.  ^'^"93. 

cellar  King. 

/^NE  felfed  of  a  Leafehold  Eftate  for  the  Life  of  a  Devife 
^-^  A.  held  of  the  Church,  makes  his  Will,  and  after  \tuVie  of  a' 
feveral  Legacies  devlfes  an  Annuity  out  of  the  Leafe-  Church- 
hold  PremiiTes  to  B.  for  his  Life,  and  dlre£ls  that  if  B.  the  Teftat^oi- 
furvives  A.  (the  Ce[lui  que  Fie  In  the  Leafe)  then  the  Te-  |jj'^'  Jj^"i^^ 
ftator's  Executor  Ihall  purchafe  the  Leafehold  Premiftes  ftator's  Exe- 
for  the  Life  of  C.  the  Teftator's  Kinfman  ;    and  then  j^^X" 
devlfes  that  his  Executor  out  of  the  Surplus  of  the  PremiiTes  for 
Leafehold  and  perfonal  Eftate  Ihall  keep  the  Premilfes  ?i;''the^ 
in  Repair;  but  if  the  Leafehold  Premiftes  could  not  be 'T^^'^^tor's 
fo  purchafed,  then  he  devifes  the  Surplus  of  the  Eftate  whctheTy. 
to  the  Plaintiff,  and  makes  J.  S.  his  Executor  in  Truft  f  "kes  any 

,  .    .  ,   .  r        11    T  Interell  by 

only,  giving  nim  a  imaJl  Legacy.  thisWiU? 

The  Executor  purchafed  the  Leafehold  Premiftes  for 
the  Life  of  C.  and  the  Qiieftion  was,  whether  the 
Plaintiff  or  the  Defendant  C  was  intitled  to  the  Sur- 
plus of  the  Profits  thereof? 

For  the  Plaintiff  it  was  urged  by  the  Solicitor  Ge- 
neral that  as,  if  the  Leafe  could  not  be  purchafed  for 
C's  Life,   the  Plaintiff  was  then  to  have  that  Money 

with 
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with  which  the  Purchafe  was  to  have  been  made,  fo 
now  the  I.eafe  was  purchafed  with  the  Teftator's  Mo- 
ney, the  Plaintiff  ought  to  have  this  Leafe,  and  that 
the  Tertator  mull  intend  fo,  otherwiie  he  would  have 
given  the  Money,  if  not  laid  out  in  the  Purchafe,  to 
the  Defendant  C.  which  the  Will  had  not  done; 
that  it  was  a  very  idle  Pretence  for  C.  to  claim  the 
Leafe  for  no  other  Reafon  but  becaule  he  was  one  of 
the  Lives  for  which  the  Leafe  was  taken,  which  could 
relate  only  to  the  Duration  of  the  Leafe,  and  did 
not  import  any  Benefit  to  the  Defendant.  Alfo  if 
there  was  no  Difpofition  of  the  Leafe  by  the  Will, 
then  the  Teftator  would  have  died  Inteftate  as  to  this 
Leafe,  and  confequently  it  mull:  have  gone  to  his  next 
of  Kin,  according  to  the  Statute  of  Diftribution  of 
Inteifates  Eftates. 

Lord  Chancellor:  The  Plaintiff  cannot  have  this  Leafe, 
the  Devife  to  him  being  upon  a  Contingency  \^hich 
never  happened,  (fi^-)  if  the  Leafehold  Premiffes 
could  not  be  purchafed  for  the  Life  of  the  Defendant, 
whereas  fuch  Purchafe  has  been  made  by  the  Executor. 

2flf/v,  The  Executor  cannot  claim  the  Leafe  he 
being  only  Executor  in  Truft,  and  having  an  exprefi 
Legacy,  neither  does  he  in  Fa£l  lay  claim  to  the  fame. 

3^/^,  The  next  of  Kin  will  not  be  intitled  thereto, 
it  appearing  that  the  Teffator  did  not  intend  to  die  in- 
teftate as  to  any  Part  of  his  Eftate.     But, 

^thly^  The  Defendant  C.  is  the  Perfon  intitled  to  the 
Leafehold  Premiffes,  this  being  the  Cafe  of  a  Weftern 
Manor  where  it  is  the  ufual  Way  to  put  in  a  Son's,  a 
Daughter's  or  a  Wife's  Life,  by  which  it  is  meant 
to  give  the  Eftate  to  fuch  Son  or  Daughter,  ilfc.  and 
this  the  rather  appears  to  have  been  a  beneficial  Devife, 
I  becaufe 
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becaiife  in  the  devifing  Claufe  the  Teftator  calls  the 
Defendant  his  Kin/man,  and  here  {lighter  Words  will 
ferve  to  give  the  Leafehold  Premiffes  to  the  Defendant, 
forafmuch  as  no  other  Perfon  can  take  them,  and  it 
is  a  dark  Will. 

But  afterwards  upon  a  Rehearing  (a),  for  the  Rea-  (a)  Merc. 
fons  given  by  the  Solicitor  General,  the  Chancellor  re-  ^J^b! 
verfed  his  former  Decree,  and  held  that  by  this  Will 
the  Plaintiff  was  intitled  to  the  Leafe. 


Eden  verfus  Fofter.  ^'^'  94- 

J  Lord  Chan- 

ccUor  King, 

HE  free  Grammar  School   of  Birminzham   was  ^'i^^'Jff 
founded  by  King  Edward  the  Vlth,  who  endowed  Lord  chief* 


T 

the  faid  School,  and  by  his  Letters  Patent  appointed  £^7"^'' 
perpetual  Governors  thereof,  who  were  thereby  enabled  The  King 
to  make  Laws  and  Ordinances  for  the  better  Govern-  ^^T'^\  ^    , 

r     J        r  •  1        I        I      1  I  1  School,  and 

ment  or  the  laid  School,  but  by  the  Letters  Patent  no  endows  it, 
exprefs  Vifitor  was  appointed,    and  the  legal  Eftate  of  JJ^^^^f' 
the  Endowment  was  vefted  in  thefe  Governors.  who  have  the 

legal  Eftate 
of  the  Endowment  vefted  in  them,  and  there  are  no  exprefs  Words  appointing  them  Vifitofs ; 
rcfolved  a  Commiflion  ma}'  iftue  to  vifit  and  call  to  an  Account  thefe  Governors. 

After  a  Commiilion  had  iflued  under  the  Great  Seal 
to  infpecl  the  Management  of  the  Governors,  and  all  the 
Exceptions  being  already  heard  and  over-ruled,  it  was 
now  obje£led  to  this  Commiflion,  that  the  King  having 
appointed  Governors,  had  by  Implication  made  them 
Viiitors  likewife,  the  Confequence  of  which  was,  that 
the  Crown  could  not  ilTue  out  a  Commiffion  to  vifit 
or  infpeft  the  Conduft  of  thefe  Governors,  according 
to  the  exprefs  Words  of  Lord  Coke  in  loth  Report, 
■^i.  a.  the  Caie  of  Sutton  s  Hofpital. 

Vol.  II.  4  O  The 
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The  Matter  firft  came  on  before  Lord  Chancellor 
Macclesfield,  and  afterwards  before  Lord  King,  who  de- 
lired  the  AlTiftance  of  Lord  Chief  Juftice  Eyre,  and 
Lord  Chief  Baron  Gilbert,  and  accordingly  the  Opi- 
nion of  the  Court  was  now  delivered  feriatim,  that 
the  Commiflion  was  good. 

ifl,  It  was  laid  down  as  a  Rule,  that  where  the 
King  is  Founder,  in  that  Cafe  his  Majefty  and  his 
Succeffors  are  Vifitors ;  but  where  a  private  Perfon  is 
Founder,  there  fuch  private  Perfon  and  his  Heirs  are, 
by  Implication  of  Law,  Vifitors. 

idly.  That  tho'  this  vilitatorial  Power  did  refult  to 
the  Founder  and  his  Heirs,  yet  the  Founder  might 
veft  or  fubftitute  fuch  vifitatorial  Right  in  any  other 
Perfon  or  his  Heirs, 

■^dly.  They  conceived  it  to  be  unreafonable  and  of 
mifchievous  Confequence,  that  where  Governors  are 
appointed,  thefe,  by  Conftruftion  of  Law,  and  with- 
out any  more  ftiould  be  Vifitors,  fliould  have  an  abfo- 
lute  Power,  and  remain  exempt  from  being  vilited  them- 
felves.     And  therefore, 

4thly,  That  in  thofe  Cafes  where  the  Governors  or 
Vifitors  are  faid  not  to  be  accountable,  it  muft  be  in- 
tended, where  fuch  Governors  have  the  Power  of  Go- 
(a)  Vide  vernment  only,  and  not  where  they  have  the  (a)  legal 
Duke's Cha-  Eft^te  and  are  intrufted  with  the  Receipt  of  the  Rents 
pag.  68.  uip.  and  Profits,  (as  in  the  prefent  Cafe)  for  it  would  be 
t'i'T/L^w  of  the  moft  pernicious  Confequence  imaginable,  that 
pitaiofSitt-  any  Perfon  intrufted  with  the  Receipt  of  Rents  and 
S^'ati     l^i'ofits,    and  efpecially   for   a  Charity,    though   they 

the  like  Dc-  Z  mil- 

termination 

in  the  Cafe  of  Hynjhaw  and  Pytlwcrs  verfus  TJje  Aluycr  and  CorforaUon  of  Alorpeih,  Duke's  Ch. 
6g.    which  the  Oliunccllor  and  Chief  Baron  cited  on  tliis  Occafion  and  affirmed  to  be  Law. 
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mlfimploy  never  fo  much  thefe  Rents  and  Profits, 
fhould  yet  be  unaccountable  for  their  Receipts;  this 
would  be  fuch  a  Privilege  as  might  of  itfelf  be  a 
Temptation  to  a  Breach  of  Truft. 

5?/;/v,  That  the  Word  [Governor]  did  not  of  itfelf 
imply  Vifitor;  and  to  make  fuch  a  Conftruftlon  of  the 
Word  againft  the  common  and  natural  Meaning  of  it, 
and  when  fuch  a  ftrained  Conftru6lion  could  not  be  for 
the  Benefit,  but  rather  to  the  great  Prejudice  of  the 
Charity,  would  be  very  unreafonable  ;  belides,  it  would 
be  making  the  King's  Charter  operate  to  a  double  In- 
tent, which  ought  not  to  be. 

6thlyi  Whereas  it  had  been  obje£led  that  the  Com- 
miflioners   by    this    Commiilion  had   a  Power   given  may  be  gi- 
them  to  make  By-Laws,  by  Virtue  whereof  fuch  By-  ^'^"toConi- 
Laws  might  be  made  as  would  deitroy  even  the  Di-  make  By- 
re£l:ions  of  the  original  Founder,  and  the  very  End  of  ^^J^i^tVih^" 
the  Charity :  Charity,  i^t 

where  the 
Power  given  to  fuch  Commiflioners  to  make  By-Laws  is  too  extenfive,  it  will  be  void  only 
pro  tanto. 

To  this  it  was  anfwered.  That  the  Power  given  to 
thefe  Commiflioners  for  the  making  of  By-Laws  mull  be 
intended  for  the  better  regulating  and  preferving  the 
Charities  given,  and  not  for  the  perverting  or  over- 
turning them;  and  if  the  Letters  of  CommlHion  gave  any 
larger  Power,  they  would  be  void  onlyjfjrf  tanto '■,  tho'  it 
was  obferved  with  Regard  to  the  Powers  given  by  the 
prefent Commiilion,  that  they  did  not  differ  from  feveral 
Precedents  of  the  like  Nature,  which  were  all  penned 
in  the  fame  Manner;  as  for  Inftance,  in  the  Cafes 
of  Winhiirne,  Bafingfioke,  and  Vlimoiah  Schools,  in 
all  which  Governors  were  appointed,  but  yet  thefe 
Schools  are,  and  have  been  vilited  ;  to  that  the  Ob- 


jecli 


ion 
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je£lion  was  over-ruled,  and  the  Commiflion  under  the 
Great  Seal  refolved  to  be  well  iiTued. 


Cafe  95.    J/>  Bam  bam  Rider  verfus  Sir  Charles 
Lord  Char,.  JVau'r  ^  al\  &'  e  cont . 

ccllor  King.  "-J 

A  Dmlral  Littleton  by  Will  dated  i  8  March  1713.  de- 
^  -*■  viled  to  his  Wife  fix  Houles  in  Bury-JIreet  London, 

in  the  PolTeffion  of  ■ in  Bar  of  Dower,  and  fub- 

je£l  to  his  Legacies  devifed  to  his  eldeft  Daughter  and 
her  Heirs  one  Moiety  of  his  real  Eftate,  as  alfo  one 
Moiety  of  his  perfonal  Eftate,  and  devifed  to  his 
you4iger  Daughter  and  her  Heirs  the  other  Moiety  of 
his  real  Eftate  and  alfo  of  his  perfonal  Eftate ;  he  de- 
vifed to  his  Godfon  James  Maflers  fecond  Son  of  Sir  Har- 
court  Maflers  500/.  Part  of  the  Money  owing  to  him 
by  Sir  Harcourt ;  the  reft  of  the  Money  owing  to  him 
by  Sir  Harcourt  he  gave  to  and  amongft  all  the  reft  of 
the  younger  Children  of  Sir  Harcourt,  the  fame  to 
remain  in  Sir  Harcourt^  Hands  until  the  Children 
Ihould  be  capable  of  receiving  it ;  and  the  Legacy  or 
Share  of  any  of  them  dying  before  fuch  Time,  to  go 
to  the  Survivors  and  Survivor  of  them. 

Afterwards  the  Teftator  married  his  eldeft  Daughter 
to  the  Plaintiff  Sir  Barnham  Rider,  giving  with  her 
a  Portion  of  5000  /.  in  Money,  and  previous  to 
that  Marriage,  by  Articles  dated  the  28  th  of  OEiober 
i'Ji']-  covenanted  to  fettle  one  Moiety  of  all  his  real 
Eftate  to  the  Ufe  of  himfelf  for  Life,  Remainder  to 
Sir  Barnham  and  his  intended  Wife  for  their  Lives, 
Remainder  to  the  younger  Children  of  the  Marriage 
in  Tail  General,  Remainder  to  Sir  Barnham  in  Fee,  and 
alfo  covenanted,  that  he  would  ftand  poiTefted  of  one 
Moiety  of  all  fuch  perfonal  Eftate  as  he  fliould  leave 
at  his  Death,  (fubjedl  only  to  his  Debts  and  fuch  Le- 
I  gacies 
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gacies  as  fhould  amount  to  5000/.)  in  Truft  for 
Sir  Barnham  and  his  faid  intended  Wife  for  their 
Lives,  and  afterwards  to  be  paid  to  their  younger 
Children. 

Subfequent  to  this  the  Teftator  made  a  Codicil  to 
his  Will,  thereby  reciting  that  he  had  by  Deed  dated 
the  fame  Day,  purfuant  to  a  Power,  limited  a  Join- 
ture of  400  /.  per  Annum  to  his  Wife  for  her  Life 
in  Bar  of  Dower,  and  then  gave  his  South-Sea  Stock 
(being  about  3000  A)  to  his  youngeft  Daughter,  and 
confirmed  his  former  Will  fubje£l  to  the  Arti- 
cles made  on  the  Marriage  of  his  Daughter  to  Sir 
Barnham  Ryder ;  and  the  Teftator  having  a  Debt  due 
to  him  from  one  Batfon  his  Brother-in-law  of  300/.  by 
his  Codicil  devifed  to  this  Batfon  the  Money  ov/ing 
from  him  to  the  Teftator. 

After  the  making  of  this  Will  and  Codicil,  the  Te- 
ftator and  his  Wife  mortgaged  the  laid  Eftate  to 
one  Clayton  for  3000/.  about  which  Time  Sir  Har- 
court  Mafiers,  who  at  the  making  of  the  Will  was 
indebted  to  the  Teftator  in  about  1000/.  did  at  the 
Teftator's  Delire  pay  in  this  1 000  /.  unto  the  Te- 
ftator. 

Alfo  Batfon  acquainting  the  Teftator  that  he  would 
pay  him  in  his  Debt,  the  Teftator  thereupon  ordered 
his  Agent  to  receive  the  fame  from  Batfon,  but  to  take 
no  Intereft. 

After  the  making  of  this  Will,  and  in  the  Life-time 
of  the  Teftator,  the  fecond  Son  of  Sir  Harcourt  Ma- 
fiers died,  but  Sir  Harcourt  s  other  younger  Sons  were 
then  living,  and  made  Plaintiffs  in  the  Crois  Caufe. 

Vol.  n.  4  P  Hereupon 
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A.  having  a  HerelipoH  the  Qiieftlons  were,  ifly  whether  the 
Debt  due  to  yom^ger  children  ot  Sir  Harcourt  M^fters  were  intitled 

him  from       Jo  r      i  i  •  i  i  i 

y.  s.  devices  to  any  Part  or  the  i  oco  /.  Debt  given  them  by  the 
w°b'.  tJ   '^'^'l^'    ^^^  received  by  the  Teftator  after   the  making 

the  Refidue     thcreof. 

of  it  to  C. 

but  does  not  mention  what  the  Debt  is  which  is  owing  from  jf.  S.     A.  receives  the  whole 

Debt  in  his  Life-time,  B.  dies  in  the  Teftator's  Life-time:    The  Teflator's  receiving  in  the 

Debt  in  his  own  Life-time  is  an  Ademption  of  the  Legacy,  as  to  the  Devife  of  tfe  Rifiduum 

of  the  Debt ;    but  it  may  be  otherwife  as  to  the  certain  Legacy  given  to  B.  if  B.  had  fur- 

vived  tlie  Teftator. 

^"  ''r'Le  ■'^"^  ^^  ^^  '■^^^  '^  ^^^  argued,  that  with  Refpe£l  to 

gacy  to  the  the  500 /.  Part  of  the  faid  Debt  given  by  the  Tefta- 
feccmd^Son^^  tot  to  the  fecond  Son  of  Sir  Harcourt,  if  the  fecond 
devifes  other  Son  had  futvived  the  Teftator  there  might  have  beeii 
d^?ot£r'°  f«"^e  Reafon,  that  tho'  the  Teftator  after  the  making 
Sons  of  7.5.  of  his  Will  had  received  the  fame,  yet  the  fecond 
that  iTany'  Son  of  Sir  Harcourt  Ihould  be  intitled  thereto,  becaufe 
oftheyoun-  Jt  was  a  Certain  Sum  of  500/.  which  was  given  by  the 
3^.  5.  ihouid  Will  to  the  faid  fecond  Son  5  and  where  a  certain  Sum 
die  before     jg  p;iven  out  of  anv  Fund,  if  the  Teftator  himfelf  in 

they  are  ca-    ,  .  °,  -r      •  •  •  i  ,         ,  •  r        i    i-n 

pabicof  re-  liis  Liie-time  receives  it,  whereby  his  perional  Lltate 
ceivmg  their  jg    Jncreafed,    this    muft   be  made  good  to  the  Lesa- 

bliare,  the  r     r  r        \         ~\ 

Share  or  Le-  tee  out  of  fouie  Other  Part  of  the  perfonal  Eitate  ; 
fodyingfti'aTi  ^^^^  whcrc  the  I'hing  given  is  fpecific,  (r/^.)  fuch  a 
go  to  the  Debt,  or  the  Refidue  of  the  faid  Debt,  and  the  Tefta- 
tiK Tcond  ^^"^  himfelf  afterwards  receives  in  this  Debt,  as  the 
Son  dies  in  Devife  is  fpecific,  and  the  Thing  in  Specie  by  the  A61  of 
tor's  Life-  the  Teftator  does  not  continue  to  have  any  Subliftence, 
time,  this  ^j^jg  jg  properly  and  reafonably  an  Ademption  of  the 
tothefm.nd  Lcgacy  J  and  that  it  is  a  material  Diftinction  where  the 
Son  (hail  not  Teftator  (a)  himfelf  calls  in  a  Debt  which  he  has  devifed 
(a)  ^are,  by  his  Will,  and  where  the  Debtor  unprovoked  or  un- 
Cafctf  the  ^''^^^^^  upon  pays  it  in ;  for  in  the  latter  Cafe  it  cannot 
Earl  of  be  faid  to  be  the  A61  of  the  Teftator,  and  therefore 
Si^r^ar/  '^vould  be  no  Ademption  nor  Revocation  of  the  Will ; 
of  Suffolk,  but  in  the  former  Cafe  f  and  which  was  the  prefent  Cafe) 
^'"'■■-  .  the 
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the  Admiral  called  for  the  Debt  from  Sir  Harcoun,  and 
having  received  it,  and  the  Legacy  of  the  Refidue  to 
the  younger  Children  of  Sir  Harcourt  being  fpecific, 
the  Teftator  himfelf  had  by  his  own  a£1  put  an  End 
to  the  Legacy  and  extinguiflied  the  fame. 

And  tho'  objefted  that  by  this  Will  it  was  declared, 
that  if  any  of  the  younger  Children  of  Sir  Harcourt 
Mafiers  Ihould  die  before  they  were  capable  of  recei- 
ving their  Share,  then  the  Share  or  Legacy  of  him  or 
her  fo  dying  ihould  go  to  the  Survivors  or  Survivor  ; 

Yet  the  Court  took  it,  that  this  mull:  be  intended  if 
the  Legatee  Ihould  have  furvived  the  Teftator,  fo  that  the 
Right  to  the  Legacy  became  vefted  in  him,  and  that  in 
fuch  Cafe  only  the  Survivor  Ihould  take;  but  that  where 
the  Legatee  died  in  the  Life  of  the  Teftator,  as  nothing 
could  ever  veft  in  the  Legatee,  fo  neither  could  it  fur- 
vive  from  him ;    but  at  the  fame  Time  the  Court  ad- 
mitted, that  where  a  Devife  is  to  J.  for  Life,  Remain- 
der to  B.  and  A.  dies  in  the  Teftator's  Life-time,   B. 
ftiall  take  prefently  ;    or  if  a  Devife  be  to  ^.  (a)  and  gjf^^g^'- 
B.  and  A.  dies  in  the  Teftator's  Life-time,  and  then  the 
Teftator  dies,  there  B.  fhall  have  the  whole  ;  for  thefe 
Cafes  feem  to  be  within  the  plain  Intention  of  the  Te- 
ftator; but  in  the  principal  Cafe  it  was  quite  a  Strain, 
to  fupport  a  Legacy  given  out  of  a  Fund  which  the 
Teftator  himfelf  had  by  his  own  voluntary  AS:  put  an 
End  to ;    for  which   Reafon    Lord  Chancellor   declared 
that    all   thefe   Legacies  to  the   younger  Children   of 
Sir  Harcourt  Mafters  were  extinft,    and  fliould  not  be 
made  good  ;   and  upon  this  Point  Were  cited  Raymond 
335.  Paula's  Cafe,  Swinbournc  7  Part,  cap.  20,  447*  m  aVern. 
and  the  Cafe  of  (b)  Orm  verfus  Smith,  681. 

Abridgment 


of  Cafes  in 
Equity  302. 


idly,  As 
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B.  owes  A.       2d!y,  As  to  the  Point,  where  the   Teftator  devifed 

by  WHi   '  to  Batfon    tlie  JMoney   which  he  owed    the  Teilator, 

gives  the  ^j-^j  ^vhich  he  afrerwards  hlmfelf  received,  Lord  Chan- 

and  after-'  cellov  laid  thls  alfo  was  clear;    for  though  the  EvI- 

v.ards  re-  ^q^^^qq   ^vas   Hot  fo  ftrons  as  to  the  Teftator's  calllnii 

ceives    It  1-1  1 

i.imfeif  m    in  the  Money,  yet  there  did  not  appear  to  have  been 

limeVttisis  3"y   Intention  in   him   to  forgive  any  Thing   but  the 

an  Ademp-   Intereft  of  this  Debt,  and  that  this  was  intended   to 

Legacy.'  ^    ^^  "^  Hiore  than  a  Releale  by  a  Will,  which  tho'   not 

{a)  I  Vent.  HI  {a)  Strlclnefs   a    Releale    (for   It    being    by    Will 

39-  &  2"fj   could  operate  only  as  a  Legacy,  and  mull  be   AfTets, 

Hot  verfus     and  liable  to  pay  the  Debts   of  the  Teflatorj    yet   it 

Davcr,port.    f^emed  only  Intended  as  a  Releafe  by  his  Will,  which 

Intention  w^as  altered  by  the  Teftator's  confenting  in 

his  Life-time  to  receive  the  Debt  hlmfelf,  and  the  Will 

intimated  no  more  than  that  the  Teftator's  Executors 

ftiould  not  after  his   Death   give  any  Trouble  or  Mo- 

Icftation  to  Batjon  for  this  Debt ;  and  therefore  as  to 

this  Legacy  claimed  by  Batjon^  the  Court  declared  that 

it  was  alto  extlnil. 

The  next  Point  was  concerning  the  Moiety  of  the 
real  Eftate  of  Admiral  Littleton^  which  he  covenanted  to 
fettle  to  the  IJfe  of  hlmfelf  for  Life,  Remainder  to  the 
Ufe  of  Sir  Barnham  Ryder,  i^c. 

A.  has  two  And  it  was  Infifted,  and  fo  held  by  the  Court,  that: 
B'!7nTa  tho'  this  was  but  a  Covenant,  and  therefore  at  Law 
anddevifes  j^y  Revocatlon  of  the  will  by  which  the  Teftator  had 
othisreai  dlfpofed  of  hls  real  Eftate,  yet  that  the  fame  being  for 
ar.d  peifoiiai  ^  valuable   Confideration,    was  in    Equity    tantamount 

hitate  to  /J.  1  r  i       •        >        • 

the  other  to  a  Convcyauce,  and  conlequently  m  Equity  a  Revo- 
ffslelirnd   c^^'""  ^^  t^^e  ^"^'^l^j   ^s  to  the  Moiety  of  the  fix  Houfes 

pcifonal  2  devlfcd 

Eflate  to  C. 

and  afterwards  J.  in  Confideration  of  Marriage  covenants  to  fettle  a  Moiety  of  his  real  Eftate 
upon  the  Hufb:uid  that  marries  B.  the  HuR-iand  fhall  have  one  Moiety  by  the  Settlement, 
and  the   Wife   the  Moiety  of  the  .other  Moiet)-  by  the  Will. 
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devifed  by  the  Teftator  to  his  Wife ;  fo  that  the 
Plaintiff  Sir  Barnham  Ryder  was  intitled  to  one  clear 
Moiety  of  the  real  Eftate,  and  to  an  Account  of  the 
Rents  and  Profits  thereof  from  the  Death  of  the  Tefla- 
tor.     But, 

As  to  the  fix  Houies  devifed  to  the  Teftator's  Wife, 
it  being  the  Teliator's  Intention  that  fhe  Ihould  have 
them,  the  Court  held  that  fhe  Ihould  have  a  Satisfa6tion 
out  of  the  remaining  Moiety,  and  that  the  Wife  fhould 
not  fuffer  by  the  Marriage  Articles,  there  being  enough 
out  of  the  other  Moiety  to  fupply  and  fatisfy  the  De- 
vifeof  the  fix  Houfes  to  her;  alcho'  on  the  other  Side 
it  was  objefted,  that  the  Wife  having  a  Jointure  of 
400  /.  per  Annum  made  to  her,  there  was  the  lefs  Rea- 
fon  for  the  Court  to  flrain  any  Thing  in  her  Favour 
againft  the  Coheir  the  youngeil  Daughter,  who  was 
left  but  indifferently  provided  for,  the  Remainder  of 
this  400  /.  per  Annum  Jointure  being  to  go  over,  after 
the  Jointreis's  Death,  to  collateral  Heirs  Male. 

In  the  next  Place,  as  to  the  other  Moiety  of  the 
real  Eflate,  it  was  decreed,  that  the  Teflator's  Widow  to  his  w'if? 
was  to  have  for  her  Life  fix  Houfes  Part  thereof,  and  ^r""}^^^'  , 
the  Refidue  of  fuch  Moiety  fubje(9:  to  the  Wife's  Eflate  the  reft  of  his 
for  Life  in  the  fix  Houfes,  to  be  divided  in  Moieties,  reaiEftatee- 

.  P  1  qually  to  his 

one   Moiety   thereof  to   go  to    the    elder    Daughter,  two  Daugh- 
and  the  other  to  the  younger ;  and  tho'  it  was  iniiited,  *"j  |Jf J^^' 
that  it  appeared  to  be  the  plain  Intention  of  the  Te-  warJsonthe 
ftator  that  both  Daughters  fhould  have  equal  Portions  his^'eTieft" 
by  the   5000/.  in  Money  given  to  the  eldeft  Daugh-  Daughter  he 
ter  on  her  Marriage,  and  the  5000  /,  which  the  I'ella-  fettle  one 
tor  referved  Power  to  difpofe  of  in  Legacies  by  his  Will,  M^-'ety  on 
and  that  it  was  a  very  {a)  common  Cafe,  where  a  Man  Hufband; 
by  Will  gives  a  Portion  of  1000  /.  to  one  of  his  Daugh-  ^jj^  ^^"''^  °^ 
ters,  and  afterwards  lives  to  marry  that  Daughter,  and  Houfcsfiiaii 

Vol.  11.    ,        4  0.  g»'«5  f;st:'::i 

the  remaining  Moiety         {a)  zVern.  115.  Preced.  in  Chan.   i8j. 
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gives  her  looo  /.  or  fome  greater  Portion,  to  conftrue 
iuch  Portion  to  go  In  Satisfa£lion  and  Difcharge  of  the 
Legacy,  it  being  as  If  the  Teftator  had  himfelf  paid 
his  own  Legacy  in  his  Life-time ;  and  that  it  was  with- 
in the  fame  Reafon  in  the  prefent  Cafe,  where  the 
Teftator  by  his  Will  gave  a  Moiety  of  his  real  and 
perfonal  Eftate  to  his  eldeft  Daughter,  and  afterwards 
in  his  Life-time  upon  her  Marriage,  gave  her  a  Moiety 
of  his  real  and  perfonal  Eftate,  that  this  ihoiild  be  a 
Satlsfadlion   and   Payment  of  the  Legacy : 

Yet  to  this   the  Lord  Chancellor  faid,    that    tho'  it 
might  be  the  Intention  of  the  Teftator,  it  was  never- 
thelefs    going    too   far    from  plain   Words;    and   this 
Cafe  was  the  itronger,  in  regard  that  after  the  Tefta- 
tor had  entered  into  thefe  Articles  for  the  giving  Half 
his  real  and  perfonal  Eftate  to  the  Plaintift'  Sir  Barti' 
ham  Ryder,  he   executed  a  Codicil    whereby   he   con- 
firmed   his    Will    fubje£l    to     the    Articles ;     w^hidi 
Confirmation   was  a    Republication  of  his  Will,  and 
as   if  he    had    wrote    it  over    again,    or   had    after- 
w^ards  for  a   valuable   Confideration    aftigned   over  a 
Moiety   of  his  real  and   perfonal  Eftate  to  his  eldelf 
Daughter,  by  which  the  faid  Moiety  thus  diipofed  of 
did    no   longer    continue   any  Part   of  the  Teftator 's 
F.ftate,  fo  that  the  Teftator  afterwards   by  deviling  a 
Moiety  of  his  real  and   perfonal  Eftate,  muft   be  in- 
tended to  have  meant  the  remaining  Moiety  only,  and 
to  have  divided  that  Moiety  into  Moieties. 

Pn^KL?"*  ^^^■'^'  ^^  ^^"^^  "^S^^  ^^^^  ^^'^^  Teftator  Admiral 
mortgages,  Littleton  and  his  Wife  having  joined  in  the  Mortgage 
cat'ion  0?!°"  ^y  Leafe  and  Releafe  and  Fine,  this  w^as  a  Revocation 
Will  only    of  the  Admiral's  Will : 

pro  ionto. 

Lord  Chancellor  replied,  that  it  could  only  be  a  Re- 
vocation pro  tanto. 

I  6thfy, 
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6thly^  It  was  contended  that  tin's  Mortgage  being  a 
Debt,  muft  be  paid  out  of  the  pertonal  Elkte,  nay  that 
it  Ihould  be  paid  out  of  the  perlonal  Eftate  prior  to  the 
ipecific  Legacies,  at   leaft  before  the  pecuniary  Lega- 
cies, and  it  was  fiid  to  have  been  determined  (4),  t'nat 
a  Mortgage   Ihould  be  paid  out  of  the  perfonal  Edare, 
in  Preference  to  the  Cullomary  or  (."Orphanage  Part  by 
the  Cullom  of  London  ;  which  lall  was  admitted  by  the 
Court,    becaufe   the   Cuftom    of  London  cannot   take 
Phice  till  after  the  Debts  paid,  however  it  was  after- 
wards  admitted  by  the  Counfel  on  both  Sides,  that  the  iiai^'iilreof 
Land  being  made  by  the  Teftator  himielf  a  Fund  for  "  fr-fwn 
the  Payment  of  the  Mortgage-Money,    tho'  the  fame  plied  to  pav 
ihould  be  eafed  a»;ainil  an   Adminiftrator  or  refiduarv  ^'lo"gages, 

T  •      n         IJ  I  r    i    r  ir  •        prefeiably  to 

Legatee,  yet  it  Ihould  not  be  ealed  io  as  to  d  11  appoint  theCuftoma- 
any  of  the  Debts,  or  even  C^)  Leveies  "iven  by   the  '^l  °'  ^''" 

XA'-U         •  \  r        -C  ^   /  O  ^  J  phanage 

VvilJ,  either  ipecinc  or  pecuniary.  Pan,  fo  a- 

gainft  a  re- 
fidiiary  Legatee,  but  not  againfl  a   pecuniary  or  fpecihc  Legatee.  (/>)  Vide  ante,  Davis 

Verfus  Gaydimr  187. 


Chejier  verfus  Painter,  cafe  96. 

Jt  the  Caun- 

cU. 

UPON  an  Appeal  to  the  King  in  Council  from  a  Onedcvife 
Decree  in  the  Court  of  Chancery  in  the  Ifland  of  g]™  p^*"/ 

Antigua:  *  whatfoever 

to  his  Wife, 
and  two  Thirds  of  all  his  real  and  perfonal  Eftate  to  his  Son  'J.  S.  and  his  Heirs  ;  the  Wife 
has  but  an  Eftate  for  Life  in  the  third  Part  of  the  real  Eftate,  the  Word  Ejlute  being  intended 
to  defcribe  the  Thing  only,  and  not  the  Intcrcft  in  the  Thing,  and  whenthe  Teftator  intends 
to  pafs  a  Fee,  he  adds  the  Word  Heirs  to  the  Word  EJiate. 

The  Cafe  was :  One  John  Painter  feifed  in  Fee  of  a 
real  Eflate,  and  poffelTed  of  a  perfonal  Eftate,  in  June 
1 7  1 1 .  made  his  Will,  and  thereby  gave  and  bequeathed 

one 

(a)  This  was  determined  in  the  Cafe  of  Ball  verfus   B.tll,  by  Lord 
Macclesfield  in  1720. 
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one  third  Part  of  all  his  Eflate  whatjoever  to  his 
Wife  Anne,  and  devifed  to  his  Son  John  Painter  and  to 
his  Heirs  two  Thirds  pf  all  his  real  and  perfonal  Eikte, 
upon  Condition  to  pay  his  Debts;  and   gave  to  J.  S. 

the  Sum  of  payable  at  twenty-one,  and  in  the 

merai  Time  he  to  have  the  yearly  Sum  of which 

did  not  amount  to  the  Tntereit  of  the  Legacy  given  to 
him.  J.  S.  died  under  twenty-one,  and  his  Execu- 
tors demanded  the  Legacy  prefently. 

Li  the  Privy  Council  were  prefent  inter  af  the  Lord 
Chief  Juftice  Raymond,  Sir  Jojeph  Jekyll  Mafter  of  the 
Rolls,  and  the  Lord  Chief  Juftice  Eyre',  and  the  Qtie- 
ft  ions  were, 

\fl,  Whether  the  Wife,  to  whom  the  third  Part  of 
all  the  Teftator's  Eftate  whatfoever  was  devifed,  fliould 
have  an  Eftate  in  Fee,  or  only  an  Eftate  for  Life,  ? 

idly,  Whether  the  Wife  fliould  have  a  third  Part  of 
the  perfonal  Eftate  free  from  the  Debts,  or  only  a 
third  Part  of  fo  much  as  ftiould  remain  after  Payment 
of  Debts? 

I  devife  w/y    Whether  the  Executor  of  J.  S.  fhould  be  paid 

100/.   to  ^.     ,   .-'   /'  ^        ,  .  •  I    r      1     r,.-  L    ^ 

athis  Ageof  this  Legacy  prelently,  or  wait  until  inch  lime  as  f.  S. 
T.'"^,"T'  would,    if    he  had  lived,    have  attained  his  Age  of 

//.dies  before  '  .  '  ° 

twenty-one,    TwCUty-One  ? 
his  Execu- 
tors fhall  not  have  the  Legacy  until  fuch  Time  as  A.  ftiould  have  come  to  twenty-one,  if  he 
had  lived. 

As  to  the  lirft,  the  Chief  Juflices  and  the  Mafler  of 
the  Rolls  without  Dif^cuky  held,  that  by  the  Devife 
of  a  third  Part  of  all  the  Teftator's  Eftate  whatfoever 
the  Land  did  pafs,  as  well  as  the  perfonal  Eftate,  by  Vir- 
tue of  the  Word  [whatfoever ;]  but  they  conceived 
that  the  Wife  fhould  have  but  an  Elfate  for  Life  therein, 
the  Word  [Eitate]  being  rather  a  Defcription  of  the 
I  Thing 
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Thing  icfelf,  than  of  the  Teftator's  Interefl:  in  it ;  and 
by  the  next  Claute  it  appeared,  that  where  the  Tellator 
intended  to  give  a  Fee,  there  he  took  Care  to  add  the 
Word  [Heirs]  to  the  Word  [Eftate.]  ^ 

But  as  to  the  two  other  Points,  the  Judges  and  the  Al^- 
^er  of  the  Rolls  took  Time  to  condder,  and  having  met 
together,  they  all  agreed,  and  Raymond  C.  J.  deHvered  it 
as  their  unanimous  Opinion  with  Regard  to  the  lecond 
Point,  that  the  Widow  lliould  have  her  I'hirds  not  liable 
to  the  Debts,  they  being  by  the  exprets  Words  of  the 
Will  fixed  upon  the  other  two  Thirds,  by  which  the 
Devite  to  the  Wife  was  rendered  clear  ;  and  upon  this 
Point  Were  cited  Dy.  59*^.    1^4.  a.  Goldsb.  149. 

As    to   the   third  Point   they  likewife   held    unanl- 
inoufly,  that  the  Executors  of  the  Legatee  ihould  (^a)  {a)  Vids 
wait  for  their  Legacy  until  fuch  Time   as  their  Te-  ^"^.^"""^l 

.     .  r  «       1  !•        1     <  -1  verlus   /F!/- 

ftator  mould,  in  Cale  he  had  lived,  have  attamed  twenty-  iiam^,  and 
One,  it  being  unreafonable  that  the  Executors  of  J.  S.  ttVdler'r' 
ftanding  in  his  Place  iliould  be  in  a  better  Cafe  than  J.  taken  be 
S.  himlelf  would  have  been,  had  he  been  living  ;  and  £ 
it  \vas  to  be  prefumed  that  the  firft  Teftator  had  made  Adminiftra- 
a  Computation  of  his  Eftate,  and  confidered  when  the  gatce  dying 
fame  would  beft  bear  and  allow  of  the  Payment  of  this  {^^^''^^^J/^ . 
Legacy;  and  there  could  be  noReafon  given  why  an  un-  meiu,  and 
certain  Accident  fliould  accelerate  the  Payment  of  this  theJ^eviiee 
Legacy  before  the  Time  whijch  was  at  rirlt  intended  for 
that  Purpofe.  See  in  Support  of  this  Refolution,  2  Fern. 
94)  ^99i  b'-i^  ^  Leo.  277.  Lady  Lodge's  Cafe,  contra. 

The  above  Cafe  was  reported  to  me   by  the  Right 
Honourable  Sir  Jofeph  Jekyll  Mafter  of  the  Rolls. 
Vol.  IL  4  R  Attorney 

*  But  fee  the  Cxkoi  Ibbetfon  vefRis  Beckmth, -^hefe:  the  Devife  was,  of 
all  my  Eftate  to  J.  for  Life,  and  to  T.  t).  after  her  Dea'h,  he  taking  the 
Teltator's  Name,  and  if  he  refufed,  to  M.  B.  c.rd  her  Heirs  fir  eva. 
The  Mefter  of  the  Rolls  Ireld  T.  D.  took  only  an  Eftate  for  Life  ;  but 
1 1  Dec.  1735.  Lord  'Talht  was  of  Opinion  T.  D.  had  a  Fee,  and  varied 
the  Decree  at  the  Rolls. 


tween  the 
xccutorsor 
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cife  97.        Attorney  General  verfus  Hooker, 

and 
Somner  verfus  Hooker. 


Lord  Chan- 
cellor Kin 


ofaWiS,^  I  'HIS  Suit  {inter  d)  was  for  a  Diftrlbutlon  of 
tho'anex-      X     the  Surplus  of  a  perfonal  Eftate : 

prefs  Lega-  *  ••■ 

cy  be  given  to  the  Executors,  yet  if  a  Legacy  isalfo  given  to  the  next  of  Kin,  this  is  equallv 
a  Bar  to  the  next  of  Kin,  as  to  the  Executors  ;  and  therefore  if  the  Surplus  be  not  difpofed  of 
by  the  Will,  the  Executors  fhall  have  it.     ^. 

The  Cafe  was,  one  having  a  Sifter,  who  was  next 
of  Kin,  and  having  feveral  Sums  of  Money  in  the 
South-Sea  and  Bank,  made  his  Will,  whereby  he  devlfed 
100  /.  per  Annum  to  his  Sifter  for  Life,  and  the  Reli- 
due  of  his  Bank-Stock  to  his  Executor,    and  devlfed 

per  Annum  out  of  his  South-Sea  Stock  to 

Remainder  of  his  faid  Stocks  to he  devlfed  the 

Furniture  of  his  Houfe  to  his  Executor  and  tlie  Heirs 
of  his  Body,  giving  an  exprefs  Legacy  of  a  Sum  of 
Money  to  his  Sifter,  and  making  one  who  did  not  ap- 
pear to  be  any  Relation  to  him  Executor ;  but  there 
was  no  Difpofitlon  of  the  Surplus  of  his  perfonal  Eftate. 
On  the  Death  of  the  Teftator,  the  Qiieftlon  was,  how 
the  Refidue  of  the  perfonal  Eftate  Ihould  go  ? 

Infifted  by  Mr.  Lutwyche  and  Mr.  Talbot  on  Behalf 
of  the  Sifter  the  next  of  Kin,  that  here  being  an  ex- 
prefs Legacy  to  the  Executor,  it  neceflarlly  implied 
that  he  was  to  have  no  more,  exprejjio  imius  efl  exchijio 
alterius,  the  Executor  could  not  have  all  and  fome  ; 
and  tho'  the  Sifter  had  an  exprefs  Legacy  as  well  as 
the  Executor,  yet  this  did  not  bar  the  next  of  Kin 
from  taking  (under  another  Will)  by  the  Statute 
of  Diftribution ;  tliat  in  moft  of  the  Cafes  which  had 
been  decreed  where  the  Executor  had  an  exprefs  Le- 
gacy, the  next  of  Kin  had  one  too,  which  yet  was  no 
4  Obje61io)i 
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Obje6llon  againft  letting  fiich  next  of  Kin  into  a  Diftrl- 
bution ;  they  admitted  the  Cafe  of  Ball  and  Smith  in 
Lord  Harcoun's  Time,  where  the  Tertator  marrying 
the  Widow  and  Executrix  oi'  one  Atkins,  who  as  Execu- 
trix was  poifeffed  of  a  confiderable  Qiiantity  of  Plate, 
and  the  I'eftator  Smith  by  his  Will  gave  to  his  faid 
W^ife  all  the  Plate  and  Goods  which  he  had  with  her, 
and  made  her  Executrix,  without  difpofmg  of  the  Sur- 
plus ;  this  being  in  the  Cafe  of  a  Wife,  Lord  Barcourt  de- 
creed the  Surplus  to  her ;  but  they  obferved  at  the  fame 
Time  that  the  Plate  and  Goods  were  what  fhe  alrea- 
dy had  as  Executrix  of  her  former  Hufband,  and 
therefore  the  Devife  thereof  to  her  was  in  Striftnefs 
void  ;  that  according  to  Lord  Macclesjield'?.  Opinion 
every  Executor  was  but  a  Truftee,  and  that  if  an  Ex- 
ecutor dies  inteftate,  all  the  perfonal  Ettate  the  Pro- 
perty whereof  is  not  altered,  will  go  to  the  {a)  Ad-  (e)  See  ths 
miniftrator  de  bonis  non,  isfc.  and  not  to  the  next  of  Kin  *^^*?  °!-j!"^ 

Dukecf  Rut- 
to  the  Executor.  land  ^zdus 

Duchefs  of 
Ruthndy  ante  97.  &  Farringttn  verfus  Knightley^  Vol.  I. 

Solicitor  General  contra:  It  is  a  very  ftrange  Conftruc- 
tion  that  becaufe  the  Teftator  not  knowing  (perhaps) 
how  far  his  perfonal  Filiate  will  hold  out,  gives  in 
all  Events  an  exprefs  Legacy  to  his  Executor,  there- 
fore the  latter  iliall  not  have  the  Refidue  as  Executor ! 
furely  he  fliall  ;  but  in  this  Cafe  it  is  the  flronger, 
iince  as  to  thefe  Stocks  out  of  which  particular  Annui- 
ties are  given  to  fome  Perfons  for  their  Lives,  the  Re- 
mainder is  deviled  to  the  Executor,  whicli  iliews  that 
the  Remainder  of  the  whole  was  intended  to  go  to 
him  ;  and  it  is  like  the  Cafe  of  the  Duchefs  of  {b)  Beaufort,  (i>)  SccFm-- 
where  the  late  Duke  of  Beanfon  g^ive  the  Ufe  of  his  Sv/S" 
Plate  to  his  Wife  for  Life,  and  after  her  Death  gave  ubi  lupra. 
the  Plate  to  his  Grandfon  (afterwai;ds  Duke  of  Beaufort) 
and  made  his  Wife  Executrix,  without  difpoling  of  the 
Surplus  of  his  perfonal  Eltate;    whereupon,    tho'  the 

Court 
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Court  of  Chancery  decreed  the  Surplus  to  go  to  the 
tiext  of  Kin,  yet  the  Houfe  of  Lords  reverfed  that  De- 
cree and  gave  it  to  the  "Wife. 


fc>" 


Lord  Chancellor  :  I  could  wifti  an  A61  of  Parlia- 
iment  was  made  to  reduce  this  Point  to  a  Certainty, 
for  if  it  were  once  fettled  either  Way  it  would  be  well 
enough ;  but  in  the  prefent  Cafe,  if  the  exprefs 
Legacy  to  the  Executor  be  allowed  to  exclude  him 
from  taking  the  Surplus,  by  the  fame  Reafon  the  ex- 
prefs Legacy  to  the  next  of  Kin  will  bar  her  likewife  ; 
and  then,  here  being  Exclufion  againlf  Exclulion,  th6 
Law  muft  take  Place,  and  the  Executor  have  the  Sur- 
plus as  Executor. 

As  to  what  has  been  urged,  that  if  an  Executor  dies 
inteftate,  all  the  perfonal  Eftate,  the  Property  whereof 
is  not  altered,  Ihall  go  to  the  Adminiftrator  de  bonis  non, 
ilfc.  and  not  to  the  next  of  Kin  of  the  Executor ;  this 
is  true,  becaufe  from  the  Time  the  Executor  dies  in- 
teftate, the  firft  Teftator  dies  inteftate  alfo,  and  it  was 
the  Executor's  own  Fault  that  he  did  not,  as  he  might, 
alter  the  Property. 

But  the  Law  fays,  and  the  general  Notion  of  Man- 
kind is,  that  the  making  a  Man  Executor,  is  giving 
(a)  See  the   him  (o)  all,  which  is  the  lefs  to  be  wondered  at,  when 
Executors     ^^  ^^  conlidered  that   perfonal  Eftates    were  not   near 
Chap.  I.      fo  large  formerly  as  they  are  at  prefent. 

and  5tl),  exprefs  to  this  Purpofe. 

Accordingly  it  was  decreed  in  the  principal  Cafe, 
that  the  Executor  Ihoiild  take  the  Surplus  as  Executor ; 
tho'  Mr.  Lumyche  faid  this  would  Ihake  many  Pre* 
cedents. 

i  Thomai 
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Thomas  verfus  BenUet,  cafe  q%. 

Lord  Chart- 

T  TPON  a  Marriage  Settlement  Pin-money  was  re-  Airann'uTi 
^*'  ferved  for  the  Wife,  (f/^.)    50  /.  ^er  Annum  for  Sum  fecured 
her  Apparel  and  private  Expences,  fecured  by  a  Term  wife's^  pin- 
for  Years ;  the  Hufband  died  and  foon  after  the  Widow  '"°'"^)'  for 
died,  upon  which  her  Executors  demanded  in  Equity  and  Expen- 
500/.  for  ten  Years  Arrears  of  this  Pin-money  ;  but  it  ^^^' '.''  '''^x 
appearing  that  the  Hufband  maintained  her,  and  on  g«ther  and 
the  other  Hand   there  bein<i  no  Proof  that  fhe  had  ever  '•^^.^uiband 

i  •  \  •         !•  1T11  maintain 

demanded  the  Pm-money,  this  Claim  was  diiallowed.   her,  the  Ar- 
rears of  Pin- 
money  are  not  recoverable.     See  ante  Powell  verfus  Hankey. 

idly,  (inter  at)  The  Cafe  was,  that  Bennet  mar- 
rying Mary  the  Niece  of  the  Teftator  Thomas,  the 
latter  by  Marriage- Articles  agreed  that  he  would 
at  the  Time  of  his  Death  leave  devife  or  otherwife 
convey,  Lands  and  Tenements  of  the  yearly  Value 
of  30  /.  to  the  Heirs  of  the  Body  of  his  Niece  Mary 
Bennet  by  her  faid  Hufband  and  to  their  Heirs,  pro- 
vided that  if  there  Ihould  be  more  than  one  Child  of 
the  Marriage,  then  the  Teflator  Thomas  fliould  be  at 
Liberty  to  difpofe  of  this  30/.  per  Annum  to  fuch  of  the 
Children  of  the  Niece  as  he  Ihould  think  fit;  and  in 
the  Beginning  of  the  Articles  it  was  faid  to  be  for  the 
better  Advancement  of  Bennet  and  his  intended  Wife, 
and  the  Iffue  of  the  Marriage. 

The  Teflator  Thomas  died,  Bennet  and  his  Wife 
were  living  and  had  feven  Children,  and  demanded 
for  the  Children  the  30/.  per  Annum  with  the  Arrears 
thereof  from  the  Death  of  the  Teflator  Tfjomas, 


Vol.  n.  4  S  Objefled, 
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Obie^led,  The  30/.  per  Annum  Is  to  be  left  to  the 
Heirs  of  the  Body  of  the  Niece  Maty  by  Bennct,  ilf 
nemo  efi  h^res  viventis,  fo  that  this  50  /.  per  Annum  is 
not  to  Gommence  until  after  the  Death  of  the  Niece 
Mary,  at  which  Time  all  her  Children  may  be  dead, 
coniequently  it  is  uncertain,  whether  the  Niece  Mary 
will  then  have  any  Heir  of  her  Body  by  Bennett  or 
who  will   be   that  Heir.  * 

Court  of  E-  Lord  Chancellor  :  This  is  a  Cafe  of  Articles,  in  the  Con- 
SudTin  ftru6lion  of  which  the  Court  has  a  much  greater  Lati- 
the  Con-  t-y(Je  than  in  the  Conftru£lion  of  Limitations  of  Eftates  : 
Anic'te. "  Thus  in  the  Cafe  of  (<^)  Marriage- Articles  to  fettle  Lands 
(a)v\de  Qj-j  j-j-^g  Huftand  and  Wife  for  their  Lives,  Remainder 
xerfus  Coif-  to  the  Hcits  Male  of  their  Bodies,  it  (hall  be  under- 
"""'■  flood  to  have  been  intended  the  firft  and  every  other 

Where  the    Sou  ',    fo  here  the  Words  [Heirs   of  the  Body  of  the 
meirtofthe^^^^^  by  her  Hufband]  (hall   be  conftrued  Children, 
Bodies  of  the  and  the  rather,  becaufe  it  is  faid  juft  afterwards,  and 
^Id^wffe     ^^  f^^^^  Heirs,  whereas  if  there  be  a  Son  of  the  Mar- 
and  their      ria"e,  it  muft  be  his  Heirs  alone  that  muft  take  ;  and 
£'col(Sued  the?  in  Cafe  there  had  been  only  Daughters,  the  Words 
Children,     [their  Heirs]  had  been  proper,  yet  here  are  Sons,  and 
it  cannot  be  intended  that  the  Provifion  was  for  Daugh- 
ters only,  when  not  fo  exprefled,  and  the  Provifo  that 
referves  a  Power  to   the  Tellator   Thomas   the  Uncle, 
if  he  thought  fit,   to  give  Preference   to  any  of  the 
Children  before  the  reif,  Ihews  that   all  the  Children 
were  to  take,    unlefs  the  Teflator  Thomas  the  Uncle 
fliould  think  proper  to  interpofe,  and  make  an  Appoint- 
ment of  the  30  /.  per  Annum  to  any  one  of  the  Chil- 
dren ;  moreover  the  Preamble  of  the  Articles  was,  that 
the  IlTue  fhould  be  advanced  as  well  as  the  Husband 
and  Wife,  for  which  Reafon  all  the  Children  of  Ben- 
net  by  his  Wife  Mary  that  were  born  at  the  Time  of 
the  Teftator's  Death,  ought  to  take  this  30  /.  per  An- 
i  numy 
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num^  and  are  intltled  to  the  Arrears  from  the  Death  \; 

of  their  Uncle  the  Teftator  Thomas. 

i^dly,  There  being  a  Claufe  in  the  Teftator  Thomas's  '^^^ere 
Will,    that  if  the   Eftate    given    by   his    Will   to  his  Prwiro  !n  a  ■ 

younger  Niece  Anne  Lewellin,  fhould  prove  of  greater  ^il''  ^''^'^ 
Value  than  what  he  had   before  given  to   his   Niece  is  left  to 
Mary  Bennet,  then  fo  much  Ihould  be  taken    from  his  ""^  l^a^g''- 

y  '  ,  ,  _  ter  (hall  ex- 

Niece  Anne  LewelUn,  and  be  refunded  to  his  eldeil:  Niece  cced  in  Va-  J 

Mary^  as  would  make  them  equal  ;  it   was  thereupon  i'l^^g'^''^^ ''  I 

objeded,  that  what  the  Children  of  Mary  were  intitled  other,  the  j 

to  by  the  fuid  Marriage-Articles  could  not  be  taken  as  ["^3  !lf  I 
given  to  Mary.                                                                   'anto  ■, 

what  is  "i- 
ven  to  either  of  tiie  Daughter's  Children  is  to  be  looked  upen  as  given  to  the  Daughter. 

But  Lord  Chancellor  interrupted  the  Counfel  in  this,  I 

declaring  it  to  be  clearly  his  Opinion,  that  what  by  the  -'• 

Marriage-Articles  was  provided  for  the  Children  of 
Mary  by  her  Friends,  ought  to  be  looked  upon  as  Pare 
of  the  Provilion  for  Mary,  and  as  done  for  her  ;   lince  ' 

it  was  doing  that  for  her  Children  which  otherwife  Ihe 
or  her  Hufband  Bennet  would  have  been  obliged  to  do 
themfelves. 


4thlyy  Here  being  a  Legacy  of   i  oo  /.  given  to  the  ^  Legac/ 
Executor,    and   the  Teftator   having  afterwards    con-  y.T.'  i^m 
trailed  a  Debt  of  25/.  with  the  Executor  (who  was  "ot  be  taken 
an   Attorney)   for   Fees  and  Bulinefs   done,    refolved  fadion  of  a 
without  Difficulty  that  this  Debt  being  contracted  fub-  j^^Jj'^"""' 
fequent  to  the  Will,  the  Legacy  could  be  (a)  no  Satif-  (^j  saik. 
fadion  for  the  fame.  ,^°?A, 
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Cafe  99.  Keyhvay  verfus  Keyhvay. 

Lord  Chan- 
cellor King. 

By  the  Stat,  f^  Obevt  Keylfpay  died  inteftate,  leaving  a  Wife  and  no 
?x7.^r/'af-  Child,  and  leaving  a  Mother,  three   Brothers,  a 

tertheDeath  Sifter,  and  two  Nleccs  the  Children  of  a  deceafed  Bro- 
any  of  \is"  ^^^^>  ^^^^l  polTeiTed  of  a  confiderable  perfonal  Eftate,  and 
Children       fhc  Qucftlon  being  touching  the  Diftribiitlon  thereof; 

(hall  die  in-  ^'^  b  & 

teftate  without  Wife  or  Children,  evefy  Brother  and  Sifter  and  their  Reprefentatives  (hall  have 
an  equal  Share  with  the  Mother.  The  Cafe  was,  after  the  Death  of  the  Father  the  Son  died  in- 
teftate leaving  a  Wife,  and  without  Children,  but  leaving  a  Mother,  Brothers  and  a  Sifter,  and 
two  Nieces  the  Children  of  a  deceafed  Brother.  Refolved  that  this  was  within  tht  Statute,  and 
that  the  Inteftatc's  Wife  (hould  have  but  one  Moietv ;  and  as  to  the  other  Moiety,  that  the  In- 
teftate's  Brothers  and  Sifter,  bV.  ftiould  come  in  for  an  equal  Share  thereof  with  the  Mother. 

ifl,  It  was  admitted  by  all,  that  the  Inteftate's 
Wife  was  to  have  one  Moiety  of  his  perfonal  Eftate 
by  the  Statute  of  Diftributlon,  22  "^  23  Car.  2.  cap. 
1  o.  fo  that  the  only  Difficulty  was,  as  to  the  remain- 
ing Moiety,  whether  the  Inteftate's  Mother  as  the  next 
of  Kin  ftiould  have  it,  or  whether  the  Inteftate's  Bro- 
thers and  Sifter,  ^c.  ftiould  come  in  for  their  Shares 
thereof  equally  with  tiie  Mother? 

4  Obje£led 
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Objefled  on  Behalf  of  the  Mother,  that  by  the  Sta- 
tute of  Diftributlon  the  Mother  as  next  of  Kin  was 
intitled  to  this  remaining  Moiety  julf  as  the  Father 
would  have  been,  and  that  the  Brothers  and  Sifter,  ilfc. 
could  not  be  thought  to  be  of  equal  Degree  of  Kin* 
dred  to  the  Inteftate  with  the  Mother  j  quod  fuit  cou" 
cejf'  per  Cur. 

Then  it  was  infifted,  that  this  Cafe  Was  not  within 
the  Stat,  of  Jac.  2.  c.  i-j.  fcB.  7.  the  Words  of  which 
are,  "  That  if  after  the  Death  of  the  Father  any  of  his 
"  Children  (liall  die  inteftate  without  Wife  or  Chil- 
"  dren  in  the  Life-time  of  the  Mother,  every  Brother 
"  and  Sifter  and  the  Reprefentatives  of  them  lliall  have 
"  an  equal  Share  with  the  Mother ;"  for  that  in  this 
Cafe  the  Inteftate  having  a  Wife,  it  was  not  within 
this  latter  Statute,  which  is  to  take  Place  only 
in  Cafes  where  the  Mother  before  the  making  there- 
of would  have  gone  away  with  the  whole  perlonal 
Eftate ;    whereas  here  ftie  would  take  but  Half. 

It  was  admitted  to  be  true,  that  the  Words  of  the 
Statute  are  in  the  Disjun£live,  (vi^.)  If  after  the  Death 
of  the  Father  the  Child  dies  without  Wife  or  Ifiiie, 
that  then  every  Brother  and  Sifters,  tfc.  fliould  have 
their  Share  equally  with  the  Mother;  which  Word  [orj 
might  be  thought  to  imply,  that  in  either  of  thete 
Cafes  the  Brothers  and  Sifters,  iffc.  ihould  be  admitted 
to  fliare  with  the  Mother. 

But  that  was  impoftible ;  becaufe  if  after  the  Death 
of  the  Father  the  Child  lliould  die  leaving  no  Wife, 
but  leaving  Children,  it  was  impoftible  that  the  Bro- 
thers and  Sifter  or  the  Mother  ftiould  any  of  them  have  a 
Share  of  the  Inteftate's  Eftate,  which  would  all  go  to  the 
Inteftate's  own  Children  j  and  therefore  the  Word  [or] 

Vol.  II.  4  T  ftiould 
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{a)  See  the    fl,ould  be  taken  for    [and]  as  is  {a)  done  in    a   great 

cbardfon^^r-  many  Cafes;    from   whence   it   was   concluded,    that 

i^^^P>;<"'Sy    this  Cafe  was  not  within  the  Statute  of  Jac.  2.  but 

refted  upon   that  of  Diftribution,    Car.  2.    by   which 

the  Mother  as  next  of  Kin  took  one  Moiety,  and  the 

Wife  would  be  intitled  to  the  other.     But 

Lord  Chancellor  decreed  the  contrary,  holding  the  In- 
tention of  the  Statute  of  Jac.  2.  to  be,  that  in  every 
Cafe  where  after  the  Death  of  the  Father  the  Child 
dies  without  liTue,  if  there  be  no  Wife,  the  Child's 
Brothers  and  Sifters  Ihall  come  in  equally  with  the 
Mother  as  to  the  Whole,  and  that  where  the  Mother 
before  that  Statute  came  in  for  Half,  there  the  deceafed 
Child's  Brothers  and  Sifters  Ihall  now  come  in  for  a 
Share  of  that  Moiety  ;  and  that  as  the  Intention  of  the 
Statute  of  Jac.  2.  was  in  Prejudice  of  the  Mother,  fo 
in  the  Cafe  which  had  now  happened,  the  Words  were 
plainly  againft  her,  they  being,  "  That  if  after  the 
"  Death  of  the  Father  any  of  the  Children  Ihall  die 
"  without  Wife  or  Children,  then  the  Brothers  and 
"  Sifters,  ^c.  ftiall  have  their  Share  with  the  Mother;" 
now  here  one  of  thefe  Contingencies  has  happened, 
and  therefore  the  Brothers  and  Sifter,  iffc.  Ihould 
come  in  with  the  Mother. 

He  admitted,  that  if  the  Inteftate  fhould  have  a 
Child  and  no  Wife,  and  a  Brother  and  Mother,  in 
fuch  Cafe  neither  the  Brother  nor  Mother  would  have 
any  Part,  but  the  Child  fhould  take  all,  becaufe  ori- 
ginally the  lineal  Defcendants  the  Children,  Ihould  be 
preferred  before  the  lineal  Afcendants  the  Father  or 
Mother;  and  the  lineal  Afcendants,  the  Father  and 
Mother,  fhould  be  preferred  to  collateral  Defcendants, 
the  Brother  and  Sifter.  But  this  being  altered  by  the 
latter  Statute,  therefore  it  was  now  decreed  that  the 
Mother  of  the  Inteftate  Keylxpay  Ihould  come  in  for 
4  no 
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no  more  than  her  Share  of  the  Moiety  of  the  perfonal 
Eftate  with  the  Intettate's  Brothers  and  Sifter,  and 
the  two  Nieces  the  Reprefentatives  of  the  deceaied 
Brother. 

This  Cafe  was  affirmed  to  be  Law  by  Lord  Chancellor  Hardwicke^  in 
the  Cafe  of  Stanley  verfus  Stanley,   15th  May  1739. 


Wehfler  verfus  Wehfler.  cafe  loo. 

At  the  Rills. 

NE  having  by  his  Will  devifed  the  Refidueof  his  Devife  ofa 
perfonal  Eftate   to   three  Perfons,    the  Qiieftion  peribnai 
was.    Whether  thefe  were  Tointenants  or  Tenants  in  ^^ 

^  -*  tnr 

joii 
and  ihall  furvive. 


o 


Eftate  to 
iree  is  a 
common  I*  joint  Devife^ 


It  was  urged  that  by  the  Civil  Law  fuch  a  Devife 
of  a  Refidimm  would  plainly  make  a  Tenancy  in  com- 
mon, and  tho'  by  our  Law  it  would  as  plainly  make 
a  Jointenancy,  yet  all  Matters  legatory,  and  relating 
to  perfonal  Eftates,  were  to  be  conftrued  according  to 
the  Ecclefiaftical  Laws ;  for  the  Spiritual  Court  had  the 
proper  ]urifdi£lion  of  thefe  Matters,  and  it  would  be 
very  inconvenient,  if  the  Legatees  by  fuing  here  (hould 
have  one  Judgment,  and  by  applying  to  the  Spiritual 
Court  ftiould  have  another. 

On  the  other  Side  it  was  urged,  that  in  this  Cafe  it 
appeared  the  Executors  had  affented  to  the  Legacy, 
from  which  Time,  it  having  become  a  legal  Pro- 
perty, the  fame  was  determinable  according  to  the 
Rules  of  the  Common  Law.  See  'Jones  (Tho.)  i  3  c. 
Baflard  verfus  Stukeley,  i  Vern.  482.  Lady  Shore  verfus 
Billingfey.  That  this  was  a  Cafe  of  very  great  and  ge- 
neral Concern,  and  that  it  had  been  conftantly  taken 
for  granted  lince  the  above-mentioned  Authorities,  that 
where  there  was  a  joint  Devife  of  a  Rcjidinm,  the  refi- 

duary 

> 
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duary  Legatees  were  Jointenants,  and  fuppofing  it 
to  be  otherwife,  if  one  of  the  Legatees  ftiould  die  in 
the  Life  of  the  Teftator,  his  Share  would  go  according 
to  the  Statute  of  Diftribution,  as  undifpofed  of. 

To  which  it  was  repHed,  that  tho'  what  had  been 
faid  concerning  the  Legacies  becoming  a  legal  Property 
by  the  Executor's  AfTent  might  be  true  in  the  Cafe  of 
fpecific  Legacies,  of  fuch  and  fuch  particular  Chattels, 
yet  when  the  Devife  was  of  the  Refidue  of  the  perfonal 
Ertate  after  Debts  and  Legacies  and  the  Charges  of  the 
Executorfliip  paid,  (as  it  was  in  the  prefent  Cafe)  tho' 
the  Executor  Ihould  affent  to  this  Eequeft  of  the  Refi- 
duiim,  yet  until  it  appeared  that  all  the  Debts  Le- 
gacies and  Charges  of  the  Executorlhip  were  paid,  it 
would  be  impoflible  to  know  what  the  Refiduum  was, 
and  confequently  no  Property  could  veft. 

The  Mafter  of  the  Rolls  faid,  this  Cafe  was  of  great 
Confequence,  for  which  Reafon  he  would  take  Time 
to  coniider  of  it ;  and  afterwards  gave  Judgment,  that 
in  this  Cafe  the  Survivor  ihould  take  the  Whole,  and 
retain  it  in  Equity  in  the  fame  Manner  as  if  it  had 
been  the  Cafe  of  a  Grant  at  Law. 

The  like  Decree  was  made  by  his  Honour  in  the 
(fl)Abr.  of  CR^e  of  (a)  Cray  and  Willis,   2^  June   1729. 

Cafes  in  Eq. 

243.  which  fee  alfo  poji,  with  the  Reafons  upon  which  that  Rcfolutipn  was  grounded. 
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JVe/i  verfus  Errijfey.    In  Scac'.       cafeioi. 

THE  Bill  was  to  have  the  Benefit  of  Marriage  Ar-  ^Siw\t~ 
tides  dated    23  December  1685,  ^"^1  made  on  ^"^"^'■"'''• 
the  Marriage  o^  Richard  Errijfey  with  Frances  the  Daugh-  Marriageto 
ter   of  Sir   Feter  Kill/grew,    and   that  the   Settlement  '""^'^  Lands 
which  (either  thro'  Miltake  or  Fraud)  was  made  in  a  andWifefot 
different  Manner  from  what  was  contained  in  the  Ar-  ^^"'^  Lives, 

.    ,  •    1       I         r         -1  Kemainder 

tides,  might  be  let  right.  to  the  Heirs 

Male  of  the 
Body  of  the  Hufband  by  the  Wife,  Remainder  to  the  Heirs  Male  of  the  Body  of  the  Hufband  by 
any  other  Wife,  Remainder  to  the  Heirs  Female  of  the  Body  of  the  Hufband  by  this  Wife.  A 
Settlement  is  made  before  the  Marriage,  and  faid  to  be  purfuant  to  the  Articles  whereby  the 
Lands  are  limited  to  the  Hufband  for  Life  fans  wafte,  and  with  Power  to  make  Leafes,  Re- 
mainder to  the  firft,  i^c.  Son  of  the  Marriage  in  Tail  Male,  Remainder  to  the  firfl,  tfr.  Son 
of  any  other  Marriage  in  Tail  Male,  Remainder  to  the  Heirs  of  the  Body  of  the  Hufband, 
There  are  IlTue  two  Daughters,  and  the  Hufband  fuffers  a  Recovery,  and  devifes  the  Premifles 
to  his  Sifter  ;  the  Daughters  may  in  Equity  compel  the  Devifee  to  convey  the  PremifTes  to  them. 

The  two  Plaintiffs  Mary  and  Frances  IVeJl  were  the 
Grandaughters  and  Coheirs  of  this  Richard  Errijfey  and 
Frances  his  Wife,  and  by  the  faid  Marriage  Articles 
'^ames  Errijfey  the  Plaintiffs  Grandfather's  Uncle  being 
ieifed  in  Fee  of  divers  Manors  and  Lands  in  Cornrval 
and  DevonJJjire,  4'^?  '^^  Confideration  of  the  Marriage 
and  Marriage  Portion,  covenant  to  fettle  great  Part  of 

Vol.  11.  4  U  '  the 
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the  PremlfTes  (mentioning  the  Parcels)  to  the  of  Ufe 
Richard  Errijfey  the  Plaintiffs  Grandfather  (the  then 
intended  Hiifband  of  Frances)  for  Life  without  Wafte, 
Remainder  as  to  Part  to  the  Ufe  of  Frances  the  intend- 
ed Wife  for  Life,  Remainder  of  the  whole  to  the  Heirs 
Male  of  the  Body  of  the  fa  id  Richard  Errijfey  by  Fran^ 
ces.  Remainder  to  the  Heirs  Male  of  the  Body  of  the 
faid  Richard  Errijfey  by  any  other  Wife,  Remainder  to 
the  Heirs  Female  of  the  Body  of  the  faid  Richard  Er- 
rijfey  by  Frances,  Remainder  over ;  with  Power  for  the 
faid  Richard  Errijfey  to  make  Leafes  for  three  Lives, 
and  to  make  a  Jointure. 

Afterwards,  and  before  the  Marriage,  by  Indenture 
dated  the  24th  of  March  m  the  fame  Year  1685,  ^ 
Settlement  was  made  of  the  Premiffes,  and  mentioned 
to  be  in  Purfuance  and  Performance  of  the  Articles,  by 
which  James  Errijfey  the  Uncle  conveyed  the  PrcmilTes 
to  the  Ufe  of  Richard  Errijfey  the  Hufband  for  Life 
fans  Walle,  Remainder  to  Frances  his  Wife  for  her 
Life  for  lier  jointure,  Remainder  to  the  firft,  iS'C.  Son 
of  the  Marriage  in  Tail  Male  fucccfilvely,  Remainder 
to  the  firil  and  every  other  Son  t)f  the  faid  Richard 
Errtffcy  by  any  other  Wife  in  Tail  Male  fucceffively. 
Remainder  to  the  Heirs  of  the  Body  of  the  faid  Richard 
Errijfey  by  the  faid  Frances,  Remainder  over. 

By  which  Settlement  there  was  an  Omiflion  of 
Truftees  for  fupporting  contingent  Remainders,  and 
inllead  of  limiting  a  Remainder  to  the  Daughters  of 
the  Marriage  the  Limitation  was  to  the  Heirs  of  the 
Body  of  Richard  Errijfey  by  the  faid  Frances,  which 
plainly  gave  an  Eilate-tail  to  Richard  Errijfey,  and  con- 
fequently  a  Power  to  bar  the  Daughters  of  that  Mar- 
riage, and  alio  the  Remainders  over  by  a  Recovery. 

»  Richard 
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Richard  Eniffey  had  IfTue  by  the  fald  Marriage  one 
only  Daughter  Mary  ;  and 

In  Trinity  Term  i^pR.  taking  Advantage  of  this 
Miftake,  fold  Part  of  the  Premises  to  the  Amount  of 
6000  /.  and  upwards,  and  having  iuffered  a  Common 
Recovery  of  iuch  Part  of  the  Premiiles  as  remained 
unfold,  by  Indenture  of  the  i6th  of  February  1709. 
conveyed  the  PremiiTes  unfold  to  Truitees  {Worth  and 
Herle)  and  their  Keirs,  in  Truft  to  himfelf  for  Life, 
Remainder  to  fuch  Trufts  as  he  fhould  declare  by 
Will. 

Afterwards  the  fald  Richard  Errijfey  by  Will  dated 
the  27th  of  December  1722.  deviled  the  PremiiTes  to 
his  Sifter  the  Defendant  Mary  Errijfey  and  her  Heirs, 
except  a  fmall  Tenement  which  he  devlfed  to  one  Bar- 
fable  and  his  Heirs,  and  having  made  the  Defendant 
Maty  Errijfey  Executrix,  died  in  January  folldwing. 

Mary  the  Daughter  of  Richard  Errijfey  by  Frances 
married  Col.  Wef}^  and  they  had  llTue  the  now  Plaintiffs 
Mary  and  Frances  Wefh  both  Infants  j  Mary  Wefl  the  Mo- 
ther died,  and 

The  two  Plaintiffs  Mary  and  Frances  Wefl  brought 
their  Bill  agalnft  Mary  Errijfey^  in  order  to  rectify  the 
Miftake  in  the  Settlement,  whereby  the  PremiiTes,  in- 
ftead  of  being  limited  in  ftridl;  Settlement  as  they  ought 
to  have  been  in  C?ornpliance  w)th  the  Articles  and  the 
Intent  thereof,  were  fettled  in  'i  ail  upon  the  \mA  Ri- 
chard Erriffcy  ;  but  as  to  the  PremiiTes  fold,  the  Bill 
did  not  leek  ro  difturb  the  Purchale,  only  to  recover 
the  Purchafe-money  out  of  the  Ailets  of  Richard  Er- 
riffey. 

The 
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The  Defendant  Mary  Errijfey  pleaded  the  Settlement 
of  1685.  the  Common  Recovery,  the  Will  of  Richard 
Erriffey,  and  the  long  Enjoyment  of  the  Premises; 
and  the  Plea  being  argued  before  the  Lord  Chief  Ba- 
ron Gilbert  and  the  other  Barons,  the  fame  was  over* 
ruled  unanimoufly. 

Afterwards  the  Caufe  coming  on  to  be  heard  before 
Lord  Chief  Baron  Vengelly  (who  had  fucceeded  to  that 
Place  on  the  Death  of  Lord  Chief  Baron  Gilbert)  and  the 
Barons  Hale,  Carter  and  Comyns,  the  Bill  was  difmifled 
^i-S^'^'  W  ^^'ithout  Cofts  ;  it  being  dangerous  (as  it  was  faid) 
to  fet  afide  a  Settlement  which  feemed  to  have  been 
deliberately  and  folemnly  made. 

That  it  appeared  the  Daughters  of  this  Marriage 
were  poftponed  to  the  Sons  of  a  fubfequent  Marriage, 
and  fo  their  Advancement  by  this  Reverlion  was  not 
fo  much  regarded ;  that  tho'  the  Cafe  of  Trevor  and 
{b)  Vide  Trevor  (b)  was  an  Inftance  in  Point,  where  Marriage- 
Articles  for  fettling  Lands  on  the  Hufband  for  Life, 
Remainder  to  the  Heirs  Male  of  his  Body  by  his  then 
intended  Wife,  had  been  conftrued  to  mean  his  firll 
and  every  other  Son  in  Tail  Male,  yet  where  there  had 
been  another  Remainder,  whereby  the  PremiiTes  were 
agreed  to  be  limited  to  the  Heirs  Female  of  the  Body 
of  the  Husband  by  the  Wife,  this  had  never  been  con- 
ibued  to  mean  Daughters,  the  Sons  being  more  to  be 
regarded  than  Daughters,  as  they  preferve  the  Name 
of  the  Family;  befides,  that  the  Settlement  of  i68^. 
had  been  atteited  by  Sir  Peter  Killigreiv  Father  of  the 
laid  Frances. 

From  this  Decree  an  Appeal  was  brought  in  the 
Bouje  of  Lords,  where  it  was  infixed,  \fl.  That  by 
the  Marriage-Articles   it   was  agreed  that   the   Eliate 

2  Ihould 
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lliould  be  limited  to  Richard  Errijfey  for  his  Life  Jans 
Wafte,  and  that  he  fhoiild  have  Power  to  make  Leafes, 
which  was  a  plain  Evidence  that  the  Eftate  was  in- 
tended to  be  limited  in  '^Indi  Settlement,  and  that  Ri- 
chard Errijjey  lliould  be  but  Tenant  for  Life,  and  have 
no  Power  lo  bar  either  his  Sons  or  Daughters  by  Fine 
or  Recovery. 

idly^  That  the  Settlement  took  Notice  of  the  Ar- 
ticles, and  was  exprefly  mentioned  to  be  made  /;;  ?//;•- 
fuance  and  Performance  thereof,  which  Words  were  a 
Demonilration  that  the  Parties  did  not  defign  to  depart 
from,  or  vary  the  Terms  of  the  Articles,  nor  had 
come  to  any  new  Agreement  for  that  Purpofe,  and 
that  it  was  apprehended  the  Limitations  in  the  Settle- 
ment under  which  Richard  Errijjey  by  Conftruftion  of 
Law  became  Tenant  in  Tail,  had  proceeded  from  the 
Miftake  or  Negligence  of  the  Counfel  who  drew  the 
fame,  and  not  from  any  Agreement  or  DejGgn  of  the 
Parties  to  vary  the  Terms  of  the  Articles  ;  of  which 
Miftake  or  Negleft,  the  Omiffion  of  the  common  Li- 
mitation to  Truftees  to  preferve-  contingent  Remainders 
was  a  plain  Proof 

3<3f/v,  That  the  Refpondent  was  a  Volunteer  under 
the  Will  of  Richard  Errijjey,  who  took  Advantage  of 
the  Miftakes  in  the  Settlement,  and  fulfered  a  common 
Recovery  to  bar  his  lifue,  altho'  Mary  his  Daughter 
w^as  then  living,  wdiich  was  apprehended  to  have  been 
a  manifeft:  Breach  of  Truft  in  him. 

Indeed  it  had  been  obje£led,  that  altho'  Courts  of  E* 
quity  had  in  like  Cafes  decreed  an  Execution  of  Mar- 
riage-Articles in  ftrift  Settlement,  in  Favour  of  Sons,  yet 
had  they  not  extended  it  in  Favour  of  Daughters,  who 
wxre  moft;  commonly  provided  for  by  a  Term  for  Years, 
to  raife  Portions  for  them  in  Cafe  of  Iffue  Male. 

Vol.  IL  4  X  But 


5^4  J^^  Term.  S.  Trin.  1726. 


But  furely  the  Reafon  feemed  to  be  as  ftrong,  that 
the  Expreflion  of  Heirs  Female  of  the  Body  contra- 
diftingulftied  from  Sons,  lliould  in  Marriage-Articles 
have  the  fame  Conftrudlion  in  Favour  of  Daughters, 
as  the  Expreflion  of  Heirs  Male  in  Favour  of  Sons, 
fince  both  were  equally  under  the  Contemplation  of 
the  Parties,  and  efpecially  fince  in  the  prefent  Cafe 
there  was  no  other  Provifion  for  Daughters  befides  the 
Limitation  intended  them  by  the  Marriage-Articles. 
And  according  to  the  common  Courfe,  where  a  Pro- 
vifion is  made  for  Daughters  by  a  Term  for  Years,  it  is 
always  fo  limited,  as  to  be  out  of  the  Power  of  the 
Father  to  bar  it. 

It  had  been  obje£led,  idly,  That  the  Settlement  be- 
ing made  before  the  Marriage,  it  was  to  be  prefumed 
that  the  Parties  came  to  fome  new  Agreement  to  vary 
the  Terms  of  the  Articles,  and  that  the  Settlement 
was  made  to  the  Satisfa£lion  of  Sir  Peter  Killigrew,  who 
was  a  Witnefs  to  the  Settlement,  as  he  had  been  a  Party 
to  the  Articles. 

Refp.  But  (it  feems)  the  Settlement  was  not  only 
exprefTed  to  be  in  Purfuance  and  Performance  of  the 
Articles,  but  the  Appellants  by  their  Bill  charging  that 
the  Parties  came  to  no  new  Agreement  after  the  Date 
of  the  Articles  to  vary  the  Terms  thereof,  the  Refpon- 
dent  Errijfey  by  her  Anfwer  had  admitted  Ihe  ne- 
ver pretended  that  the  Parties  after  the  Articles  cam6 
to  any  new  Agreement  to  vary  them.  And  as  to 
Sir  Veter  Kill/ererv's  hehw  a  Witnefs  to  the  faid  Settle- 
ment,  he  (as  mofl:  Gentlemen  in  like  Caies)  relied  up- 
on his  Counfel's  framing  the  Settlement  fo  as  to  an- 
fwer the  Intent  of  the  Articles,  being  himfelf  a  Stran- 
ger to  the  Forms  and  Method  thereof. 

2  Ohjefl. 


De  Term.  S.  Trin,  i^z6,  39<j 


ObjeB.  7,dly,  But  after  fuch  a  Length  of  Time  and 
an  Acquiercence  under  the  Settlement,  the  Appellants 
ought  not  at  this  Time  of  Day  to  have  Refort  to  the 
Articles  of  Marriage. 

Refp.  The  Appellants  were  Infants,  whofe  Title  did 
not  accrue  till  after  the  Death  of  Richard  Eniffey  the 
Grandfather  in  January  1722.  and  they  filed  their  Bill 
for  Relief  within  a  fhort  Time  after. 

4,thly^  It  had  been  obje6led,  if  the  Articles  of  Mar* 
riage  fliould  be  allowed  to  control  and  vary  the  Set- 
tlement, the  Purchafers  under  Richard  Erriffcy  would  in 
Confequence  be  affedled. 

To  which  it  was  anfwered,  that  the  Appellants 
Bill  was  not  brought  againft  any  Purchafer  ;  fince  as 
to  thofe  Parts  of  the  Eftate  which  were  fold  by  Richard 
Errijfey,  the  Appellants  only  prayed  that  they  might 
have  Satisfaction  for  the  lame  out  of  the  perfonal  Eilate 
of  the  faid  Richard  Erriffey,  which  had  been  principally 
acquired  by  thofe  Sales  in  Breach  and  Violation  of  the 
Trufts ;  and  that  by  the  Conditions  in  his  Will  annexed 
to  the  trifling  and  Fruitlefs  Bequefts  to  the  Appellants 
his  Grandaughters  and  Heirs  at  Law,  he  feemed  to  be 
aware  of  the  Injury  he  had  done  them,  and  that  his 
perfonal  Aflets  would  be  liable  to  their  Demands  in 
Refpe£l  thereof. 

Whereupon  the  HouCe  of  Lords   reverfed  (a)  this  ^February 
Decree  of  Difmiflion,    and  decreed  that  the  Truftees    '"'' 
Worth   and    Herle    and   the   Refpondent    Mary  Err/jfcy 
fliould  convey  fuch  of  the  Premifles  as  were  comprifcd 
in  the  Articles  to  Truftees,    to  the  Ufe  of  the  Appel- 
lants Mary  and  Frances  WeJ},    and  to  the  Heirs  Female 

of 
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of  their  Bodies  as  Tenants  in  common,  with  crois 
Reituinders  to  them  in  Tail  Female  ;  and  the  Refpon- 
dents  Mary  Errijjey  and  Barrable  to  account  for  the  Pro- 
fits and  to  pay  the  fame  to  the  Appellants  the  Infants ; 
alfo  Mary  Erriffey  the  Executrix  to  account  for  the  Pur- 
chafe  Money  that  had  been  received  by  the  fa  id  Ri- 
chard Err/jjey  for  fuch  Part  of  the  PremilTes  as  he  had 
fold,  and  pay  the  Intereft  thereof  to  the  Appellants 
Mary  and  Frances  Wefl  ;  and  the  Reipondents  to  bring 
their  Writings  into  the  Court  of  Exchequer,  and  de- 
liver up  the  Pofleflion  to  the  Appellants  the  Infanrs; 
but  as  to  the  principal  Monies  ariling  by  the  faid  Sales, 
thefe  were  to  be  laid  out  in  the  Purchafe  of  Lands 
in  Fee,  to  be  fettled  to  the  fame  Uies  as  the  Lands 
unfold  were  decreed  to  be  conveyed. 


Cafe  102.  j^^ij-  yerfus  Freckrick. 

Lorri  Lhan- 


IN  this  Cafe    {inter  at)  the  following  Point  arofe 


cellor  King. 
If  the  Mo- 
Widow  ad-   ■*"   Martha  Frederick   who  married   one    Holt  and  fur 
yances  a      yivcd  him,  had  three  Children,  two  Sons  and  a  Daugh- 

Child  and  i    i        •  r  i  r-n  • 

dies  inteftate  ter,  and  having  out  or  her  own  Eitate  given  i  coo  /. 
leaxMngma-  j-q  j^gj.  Daughter  in  Marriage,  died  inteftate,  leaving 
die  Child  thofe  three  Children;  and  the  (Xieftion  was,  whe- 
ftiairnot  ^^^^^  ^^^^  Daughter  who  had  received  this  looo  /.  from 
bring  what  her  Mother,  ought  to  bring  it  into  Hotchpot,  before 
from'^hiT  ^®  lliould  receive  any  further  Share  of  her  Mother's 
Mother  into  perfonal  Eftate  ? 

Hotchpot. 

On  Behalf  of  the  Daughter  it  was  urged  by  Dr.  Sayer 
and  others,  that  the  Mother  was  not  within  the  Claufe 
relating  to  Hotchpot ;  that  the  Statute  of  Diftribution 
was  grounded  upon  the  Cuftom  of  London,  which  did 
not  extend  to  Women,  tho'  free  of  the  City,  but  only 
to  Men  3  that  the  Statute  accordingly  fays,  "  If  a  Man 
4  "  dies 
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"  dies  intertate  leaving  a  Wife  and  Children,  the 
"  Wife  (hall  have  a  Third,  and  the  Children  the  two 
"  other  Thirds ;"  which  lliews,  that  none  are  with- 
in the  A£1:,  but  thofe  who  are  capable  of  having  a 
Wife ;  and  further,  that  the  Words  of  the  Statute, 
"  The  Children  of  the  Inteftate  not  being  Heirs  at 
*'  Law,  other  than  fuch  Children  as  {hall  have  been 
"  advanced  by  the  Inteftate  in  his  Life-time,  ^c^  are 
an  Argument  that  this  Claufe  relates  only  to  the  Fa- 
ther, and  that  it  is  he,  and  not  the  Mother,  who  is  to 
be  prefumed  capable  by  his  AcquHitions  of  advancing  a 
Child.  And  laftly,  there  could  not  be  produced  a  fingle 
Liftance,  lince  the  making  of  the  Statute  of  Dlftribu- 
tion,  of  a  Child's  bringing  into  Hotchpot  any  Ad- 
vancement that  was  given  him  by  the  Mother. 

On  the  other  Side  it  was  replied,  that  a  Mother 
furviving  the  Father  and  dying  inteftate,  was  within 
the  Statute  as  well  as  the  Father;  and  if  within  one 
Part  of  the  Aft,  why  not  within  every  Part  ?  That  a 
Woman  was  alfo  within  the  Aft  where  there  was  no 
Child;  that  the  Word  His  took  in  both  Sexes,  as  Mart' 
kind  comprehended  both,  and  Homo  was  hie  vel  h<ec 
Homo;  that  the  Aft  of  Parliament  intended  an  Equa- 
lity among  Children,  and  this  favourite  Doftrine 
in  Equity  ought  to  be  extended  as  well  in  Cafe  of  a 
Mother  as  a  Father.  A  Mother  was  as  much  a  Parent 
as  a  Father,  and  as  much  bound  by  the  Law  of  Na- 
ture to  provide  for  her  Children;  and  that  the  Reafon 
why  the  Cuftom  of  London  did  not  extend  to  Women 
was,  for  that  the  Cuftom  was  originally  provided  for 
thofe  who  were  concerned  in  Trade,  and  (generally 
fpeaklng)  were  Men,  not  Women,  and  all  Citizens  are 
prefumed  to  be  Traders, 

y 
Vol.  IL  4  Y  Lord 
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Lord  chancellor :  It  weighs  with  me,  that  this  Aft 
(^)Poft£rf-of  Diilribution  was  grounded  on  the  Cuftom  of  {a) 
wards  and  j^ondon,  which  never  afFe£led  a  Widow's  perfonal  E- 
ftate  ;  and  the  Aft  feems  to  inckide  thofe  within  tlie 
Claufe  of  Hotchpot,  who  are  capable  of  having  a  Wife 
as  well  as  Children,  which  muft  he  Husbands  only  ; 
and  fo  in  this  Cafe,  (tho'  without  much  Debate)  his 
Lordiliip  ruled  that  the  Daughter  Ihould  not  bring  the 
1000/.  which  fhe  had  received  in  her  Mother's  Life- 
time, into  Hotchpot. 


Cafe  103.  Cotton  verfus  Kinz. 

Lord  Chan- 


ce' 


cellar  King. 
If  a  Parent 
makes  a  vo- 


TH  E    Lady  Cotton,   Widow   of  Sir  Thomas  Cotton, 
had  ten  Children  by  her  firft  Husband  Sir  Tf;o' 

iuntary  r  i  •      t^       i  •     i      i 

Conveyance  mas,  and  about  a  Year  after  his  Death  married  the 
hisChiidren,  Defendant  Captain  King  her  fecond  Husband,  but  be- 
and  keeps  it  fore  the  Treaty  for  her  fecond  Marriage,  Ihe  being 
Power°r  feifed  in  Fee  of  an  Houfe  in  Chefiire  which  flie  herfelf 
in  tine  Hands  J^^d  purchafcd,  fettled  this  Houfe  to  the  life  of  her- 
and'this^is"  '  fclf  during  her  Widowhood,  Remainder  to  her  fecond 
got  from  Sq^-j  Stephen  by  her  firft  Hufband  Sir  Tijomas  Cotton  in  Tail, 
ought  not  to  the  Remainder  over  ;  and  being  feifed  of  an  Eftate  for 
bind  him ;     Ljfg  ^f  about  1 000  /.   pcr  Annum  in  other  Lands,  fhe 

but  where  a     ,./-,,  r^      l^  r  •  •         xr  -r   n 

Feme  ha-  demited  them  to  Trultees  for  ninety-nine  Years,  it  ihe 
hcr^fifft'""^  Ihould  fo  long  live,  in  Truft  for  herfelf  during  her  Wi- 
Hufband  dowhood,  and  afterwards  in  Truft  for  her  faid  fecond 
S?Pr^oJf-"  Son  Stephen  Cotton  by  her  Husband  Sir  Thomas',  and  like* 
fion  for  wife  by  an  Indenture  of  the  fame  Date  covenanted  to 
hcr'rieaty'^  transfer  looo/.  South-Sea  Stock  (of  which  flie  was 
for  a  fe-  then  poflefTed)  to  Truftees  in  Truft  for  herfelf 
riage,  this  for  her  Life,  if  fhe  fhould  fo  long  continue  a  Wi- 
''^°°'^'  f"'^  dow,  and  afterwards  in  Truft  for  her  faid  fecond  Son, 
be  avoided  but  the  Stock  was  never  transferred ;  and  all  thefe 
HuftanT"'^  three  Deeds  were  drawn  by  one  Brereton  an  Attorney 
I  imployed 
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imployed  by  her  for  that  Purpofe,  and  were  by  lier  de- 
livered into  the  faid  Breretons  Hands,  with  a  ftriil 
Charge,  that  he  fliould  not  part  with  them,  and  Ihe 
herfelf  had  oftentimes  declared,  that  Ihe  had  done  this 
for  the  Sake  of  her  Children  ;  but  Lady  Cotton  fwore, 
that  ilie  never  gave  Notice  of  any  of  thefe  Writings  to 
the  Defendant  Captain  King  her  fecond  Hufoand,  who 
alio  fwore  that  he  had  no  Notice  of  any  of  thefe 
Deeds  before  his  faid  Marriage  with  Lady  Cotton,  but 
on  the  contrary  that  Lady  Cotton  before  her  Marriage 
delivered  to  him  a  Particular  of  her  Eftate,  wherein 
were  comprifed  thefe  feveral  Houfes  and  Lands,  and 
this  loco  /.  South-Sea  Stock,  all  written  with  her  own 
Hand,  and  this  Particular  was  produced  and  proved 
to  be  her  Hand,  but  not  proved  to  have  been  delivered 
by  Lady  Cotton  to  Captain  King  before  the  faid  Mar- 
riage ;  it  moreover  appeared,  that  the  Lady  Cottons 
jointure  was  worth  i  ooo  /.  per  Annum. 

The  Bill  was  brought  to  have  thefe  Lands  and  Stock 
and  the  mean  Profits  iince  the  Marriage,  and  the  Deeds 
delivered  to  the  Plaintiff  the  fecond  Son. 

It  appeared  in  the  Caufe  that  the  Deeds,  of  which 
there  were  Duplicates,  continued  in  Breretons  Hands 
until  after  the  fecond  Marriage,  and  that  afterwards 
Lady  Cotton  fent  for  them,  and  that  fhe  received  them 
and  placed  them  in  another  Hand,  (one  Greys)  where 
they  were  left,  and  came  to  the  Executors  of  the  faid 
Grejij  who  were  made  Defendants  in  this  Caufe. 

Lord  Chancellor :   As  to  the  Lady  Cotton,  if  flie  had  See  the  Cafe 
executed  thefe  Deeds,  and  kept  them  in  her  own  Hands  ^ernff  g/a 
or  Cuitody,    and  they  had  been   got  from  thence,    I  ham,  Voi.  i. 
do  not  think  llie  fhould  have  been  bound  by  them ;  fo 
if  they  had   been  placed  in  the  Hands  of  her  Agent, 
for  her  Agent's  Hands  are  her  Hands,   and  Brereton 

feems 
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feems  to  have  been  her  Agent,  he  having  been  im- 
ployed  by  her  to  draw  thefe  Deeds,  and  no  other  Per- 
ion  privy  thereto. 

But  then  it  is  of  Weight  againft  Lady  Cotton,  tli,at 
there  were  Duplicates  of  thefe  Deeds,  and  that  there  is 
Evidence,  that  flie  had  declared  it  to  be  her  Intention 
and  Delire  to  put  this  out  of  her  Power,  fo  that  I 
ihould  make  no  Difficulty,  if  the  Lady  were  the  Sur- 
vivor and  the  only  Defendant  in  the  Caufe,  to  decree 
againft  her. 

But  as  to  the  Hufband,  who  had  no  Notice  of  any 
of  thefe  Deeds,  and  as  to  whom  the  Lady  Cotton  ap- 
peared the  vifible  Owner  and  in  Poffelhon,  it  is  hard 
to  decree  againft  him,  or  do  any  Thing  whereby  to 
expofe  him  to  be  hurt  by  thefe  Deeds  j  fuch  a  Settle- 
ment made  by  a  Woman  before  Marriage,  without  the 
Privity  of  the  Husband  feems  to  be  fraudulent. 

As  to  the  Deed  of  Covenant  to  transfer  the  i  ooo  /. 
Stock,  I  would  put  this  Cafe :  Suppofe  a  Woman  pri- 
vately before  Marriage  gives  a  Bond  without  any  Con- 
lideration  to  a  third  Perfon  for  looo/.  and  marries  one 
who  knows  nothing  of  this  Bond,  furely  Equity  would 
relieve  againft  fuch  Bond  ;  and  tho'  in  Cafe  of  a  Pro- 
vilion  for  younger  Children,  there  is  the  Confideration 
ot  Blood  and  natural  Afte^lion,  yet  all  thefe  Deeds, 
as  againft  a  Purchafer,  would  be  fraudulent  and  void. 
I  incline  to  give  no  Relief  in  this  Cafe. 

But  then  it  was  {ciid  that  the  Plaintiff"  defired  no 
Decree  againft  Captain  King  and  his  Wife  Lady  Cotton, 
only  as  to  the  Defendants  who  had  the  Deeds  in  their 
Cuftody,  and  were  willing  to  deliver  them  up  being 
indemnified,  and  had  really  no  Right  to  them,  it  was 
hoped  thefe  Deeds  Ihould  be  delivered  up,  for  that  they 
I  belong 
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belong  to  the  Plaintiff  Stephen  Cotton,  for  whofe  Benefit 
they  were  made. 

Lord   Chancellor :     This   deferves    to    be    confidered, 
wherefore  1  will  give  my  Judgment  therein  to  morrow. 

Accordingly  the  next  Day  his  I.ordfhip  decreed  the 
Defendants  the  Executors  g^  Grey  to  deliver  up  the  Deeds 
to  the  Plaintiff,  and  that  the  Plaintiff  might  fue  in  the 
Name  of  the  Truftees,  without  Prejudice  to  any  Relief 
that  the  Defendant  King  might  have  on  his  Bill,  and 
the  Bill  to  be  difmiffed  as  to  the  Defendant  King  and 
his  Wife  without  Cofts.     Vide  poft.  King  verfus  Cotton. 


Carrick  verfus  Efrington.  ^-^'^^  '^4^ 

Lord  Chan- 
cellor King. 

^DIVARD   Errington    feifed    In   Fee   of   Lands    in  The  Statute 
Northumberland^    by  Leafe    and  Releafe  in  1714.12^"^' 

fettled  the  fame  to  the  Ufe  of  himfelf  for  Life,  Re-  cap.4.  which 
mainder  to  his  firft,  ^c.  Son  in  Tail  Male  fuccefllvely,  ftlZm'' 
Remainder  to  Thomas  Errington  a  Papift  for  Life,  Re-  p'Tchafing 
mainder  to  Truftees  and  their  Heirs  during  the  Life  aWes'him 
of  Thomas  Errington  the  Papiil  to  preferve  contingent  ^^°'^  ^^'"'"g 
Remainders,  Remainder  to  his  firft,  iD'c.  Son  in  Tail  and  confe^-'^' 
Male  fucceffively,    Remainder   to  William  Errington  a  i^entiyfrom 

n  PtTd  •      ^  nnfi  11'      t'll^'ng  by 

Proteltant  tor  Lire,    Kemainder  to  Trultees  and  their  Devife. 
Heirs  during  the  Life  of  William  Errington  to  preferve 
^c.  Remainder  to  his  firft,  iffc.  Son  in  Tail  Male  fuc- 
celiively,  Remainder  to  his  own  right  Heirs. 

Edward  Errington  died  without  Iffue,  leaving  Sifters 
who  were  his  Heirs  at  Law  and  Proteftants,  and  one 
of  the  Queftions  was,  what  lliould  become  of  this  E- 
ftate,  and  who  fliould  take  the  Profits  thereof  during 
the  Life  of  Thomas  Errington  the  Papift,  whether  the 

Vol.  II.  4  Z  Heir 
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Heir  at  Law  of  Edward  the  Grantor,  or  the  Remain- 
der-man ? 

And  firft  it  was  ruled  by  Lord  Chancellor,  and  given 
up  by  the  Counfel  on  all  Sides,  that  lince  the  great 
Cafe  of  Roper  and  Radcliffe,  which  was  refolved  in  the 
Houfe  of  Lordsj  the  latter  Claufe  of  the  Statute  of 
11  i^  I  z  W.  ■^.  cap.  4.  for  preventing  the  Growth  of 
Popery,  and  which  difables  a  Papift  from  taking  any 
Land,  or  Truft  or  Intereft  in  or  out  of  Land,  by  Pur- 
chafe,  muft  not  only  be  underftood  to  prevent  a  Papift 
from  buying  Lands,  but  alio  to  diiable  him  from  ta- 
king any  Lands  by  Purchafe,  and  therefore  in  the  afore- 
laid  Caie,  where  the  Devife  was  of  Lands  to  be  fold 
for  the  Payment  of  Debts,  and  the  Surplus  to  the  Pa- 
pift, forafmuch  as  the  Papift  would  be  intitled  to  the 
Surplus  of  the  Eftate,  paying  the  Debts,  this  was  con- 
ftrued  a  void  Devife,   as  to  the  Papift. 

Devife  to  y^,  idly.  That  if  the  Cafe  were  no  more  than  that 
for  LiTe,Re-  Lauds  Were  limited  by  Leafe  and  Releafe  to  the  Ufe  of 
mainderto  J,  a  Protcftaut  fot  Life,  Remainder  to  D.  a  Papift 
for  Life^Re-  ^OY  Life,  Remainder  to  C.  a  Proteftant,  and  A.  dies,  in 
cl^Prote"  ^^^^  ^^^^  ^^^^  Remainder  to  B.  the  Papift  being  void, 
ftant;  J.  the  ncxt  Remainder  to  C.  (hall  take  Effeft  prefently, 
f,!!.^'^''^^  in  the  fame  Manner  as  if  a  Remainder  were  limited 

ing  a  rapiit  ,  .^  p    - 

is difabied to  to  H  Mouk  lor  Life,  or  to  one  who  reluies  to  take; 
fhaS'takt'^'  °^  ^^  ^^^^  Remaiudet-man  were  dead,  and  there  had 
prefently,  in  ncvcr  been  fuch  Limitation. 

the  fame 

Manner  as  if  the  Remainder  had  been  to  a  Monk. 

Devife  of  In  the  next  Place  the  Court  declared,  that  the  faid 

for  Lifc'°Re-  Statute  extending   to  Trufts  as  well  as  legal  Eftates, 

maindcr  to  i  f  ]lg 

Jl  a  Papift 

for  Life,  Remainder  to  Triiftees  for  the  Life  of  S.  in  Truft  to  let  B.  take  the  Profits  and 
to  prcferve  the  contingent  Remainders.  The  Truft  to  let  B.  the  Papift  take  the  Profits  lb  void  ; 
but  the  Truft  to  prcferve  (he  contingent  Remainders  good.  And  in  this  Cafe  the  Grantor  and 
his  Heirs  being  Proteftants  fnal!  have  the  Profits  during  the  Life  of  B.  the  Papift,  and  after  B.'s 
Death  then  they  fliall  go  to  B.'s  Son,  being  a  Proteitajit. 
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the  Remainder  limited  to  Truftees  to  preferve  contin- 
gent Remainders,  as  to  fuch  Part  and  lo  much  as  vv^as 
declared  to  be  in  Triift  to  let  Thomas  Errington  the 
Papill  take  the  Rents  and  Profits  during  his  Life, 
was  a  void  Trull: ;  but  that  the  Truft  to  preferve 
contingent  Remainders  to  the  firft,  ^c.  Son  of  Thomas 
Errington  the  Papift  was  good. 

3^/v,  In  the  principal  Cafe  it  was  held,  that  in  re- 
gard if  the  Eilate  Ihould  go  to  the  fubfequent  Re- 
mainder-man William  Errington  the  Proteftant,  it  could 
not  afterwards  go  back  to  any  Sons  of  Thomas  Erring- 
ton the  Papill  who  might  be  Proteftants ;  and  this  being 
an  Hardfhip  and  Wrong  to  a  third  Perfon,  therefore  the 
Rents  and  Profits  of  this  Eftate,  during  the  Life  of 
Thomas  Errington  the  Papift,  ought  to  go  back  to  the 
Sifters  and  Heirs  at  Law  of  Edward  Errington  the 
Grantor,  and  that  thefe  Sifters  and  Heirs  at  Law  of 
Edward  Errington  being  Proteftants,  ftiould  have  the 
Rents  of  the  Premiftes  from  the  Death  of  Edward  Er' 
rington  the  Grantor. 

Notwithftanding  it  was  ftrongly  obje61:ed,  that  the 
Conveyance  being  by  Way  of  Leafe  and  Releafe,  the 
whole  Eftate  pafled  out  of  the  Grantor,  and  could  not 
return  to  him  again,  but  muft  go  to  the  next  in  Re- 
mainder capable  of  taking  ;  and  further,  that  fince  this 
was  a  Truft  in  the  Truftees  during  the  Life  of  Thomas 
Errington  the  Papift,  and  a  Truft  was  a  Creature  of 
Equity,  the  Court  which  had  the  Power  and  Direc- 
tion thereof,  ought  to  let  William  Errington  the  next 
Remainder-man  into  the  Poftellion  of  the  Premiftes, 
and  that  in  Cafe  Thomas  Errington  the  Papift  ftiould 
leave  Proteftant  Sons,  then  the  Court  would  order  the 
Truft  for  the  Benefit  of  fuch  Son,  and  fecure  the  Pro- 
fits to  him. 


But 
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But  Lord  Chancellor  fald,  this  would  be  making  Ufe 
of  an  extraordinary  Power  of  direfling  and  difpla- 
cing  Eftates,  which  he  would  not  take  upon  himfelf 
to  do;  and  that  the  Intent  and  Meaning  of  the  Sta- 
tute was  in  a  more  plain  and  eafy  Manner  complied 
with,  by  conftruing  the  Eftates  and  Trufts  to  be  void, 
as  to  the  Papift  only,  but  not  to  let  the  next  Proteftant 
Remainder-man  into  Pofteilion  before  his  Time,  fo  as 
to  prejudice  or  endanger  a  Third  Perfon,  the  Son  or 
Sons  of  Jhomas  Errington  the  Papift,  ti'c.  wherefore  let 
the  Heir  at  Law  of  the  Grantor  take  the  Eftate  for 
fo  long  a  Time  only,  as  the  fame  is  undifpofed  of  by 
the  Grantor. 

wa^s^bofe  4^%  ^^  was  held,  that  as  to  the  former  Claufe  of 
the  Age  of  this  Statute,  which  difables  Papifts  from  taking  by 
fix  Months  E)efcent,  unlefs  they  conform  within  fix  Months  after 
when  this  Eighteen,  if  they  (the  Papifts)  were  above  fix  Months 
mil.  III.  after  Eighteen  before  the  making  the  Statute,  fo  as  it 
was  made  a-  ^y^g  impoftible  to  comply  with  the  Statute,  then  fuch 
pifts,heisout  Perfons   are  not  within   the   Claufe,   nor   ftiall  fuffer 

oftheformer  L^    "j. 
Claufe  of  the     J 
Statute. 

{a)  May  This  Decrec  was  afterwards  affirmed  {a)  on  an  Ap- 

peal in  the  Houfe  of  Lords. 


"22. 


Cafe  105.  Watts  verfus  Thomas. 

At  the  Rolls. 

Hufband  af-  '  I  'HE  Hufbaud  purchafed  a  Term  for  Years  to  him- 
ter  Marriage    J.     f^jf  ^^^^  |^jg  ^y|£     ^^^^  j|^g  Survivor,  and  the  Ex* 

purchales  a  '  '^ 

Term  to  4  eCUtOrS 

himfelf  and 

Wife,  and  the  Survivor  and  the  Executors,    Adminiflrators  and  Afligns  of  fuch  Survivor ; 

Hufband  afligns  the  Term  in  Mortgage,  Provifo  to  be  void  on  Payment  of  the  Money  by  him 

or  Wife,  or  the  Executors  of  him  or  Wife.     Provifo  that  the  Hufband,  his  Executors  or  Ad- 

miniftrators  (hall  till  Default  of  Payment  quietly  enjoy.     Hufband  fcycn  Years  after  con- 

trafts  Debts  and  dies.    Decreed,  that  this  Settlement  of  the  Term  being  after  Marriage,  in  the 

Power  of  the  Hufband,  and  the  Equity  of  Redemption  being  referved  to  him  as  well  as  to  his 

■Wife,  and  being  alio  in  the  Cafe  of  Creditors,  was  Aficts  to  pay  Debts. 
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editors,   Adminiftrators  and  Afligns  of  fuch  Survivor 
for  the  Refidue  of  the  Term. 

This  Purchafe  ^Vas  made  after  the  Marriage,  and 
the  Hufband  being  a  Tradefman,  and  having  Occafion 
for  Money,  mortgaged  the  Term  without  the  Wife's 
joining  (as  he  might  do)  and  the  Provifo  for  Redemp- 
tion was,  that  if  the  Hufband  and  Wife,  or  either  of 
them,  or  their  or  either  of  their  Executors  or  Admi- 
niftrators fliould  pay  or  caute  to  be  paid  the  Mortgage- 
Money  and  Intereft  at  the  Day,  then  the  Mortgage 
fliould  be  void. 

And  the  laft  Provifo  was,  that  until  Default  t)f  Pay- 
ment, the  Hufband,  his  Executors  and  Adminiftrators, 
fhould  quietly  enjoy. 

The  Hufband  feven  Years  after  contra6led  Debts, 
and  died,  leaving  his  Wife  Executrix,  the  Mortgage- 
Money  unpaid. 

The  Qiieftion  was,  whether  the  Equity  of  Redemption 
of  this  Term  was  AfTets  for  the  Payment  of  the  Huf- 
band's  Debts,  or  fliould  go  to  the  Wife  as  Survivor? 

By  Talbot  Solicitor  General,  the  Provifo  is,  that  upon 
Payment,  whether  it  be  by  the  Hufband  or  the  Wife, 
or  the  Executors  of  the  Hufband  or  of  the  Wife,  yet 
ftill  the  Mortgage  fhall  in  any  of  thefe  Cafes  be  void ; 
and  if  void,  then  all  Things  muft  be  in  their  former 
State,  and  confequently  the  Wife  muft  have  it  as  Sur- 
vivor ;  ^ecus  if  the  Provifo  had  been  that  upon  Pay- 
ment, the  Mortgagee  fliould  reaifign  to  the  Hufband, 
his  Executors  or  Adminiftrators,  for  this  indeed  had 
been  a  total  Alienation  ;  but  in  the  prefent  Cafe  it  was 
but  a  conditional  Alienation,  and  io  void  upon  Pay- 
ment of  the  Money. 

Vol.  II.  5  A  Mafler 
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Mijfter  of  the  Rolls :  The  Settlement  of  this  Term 
upon  the  Wife  being  after  Marriage,  is  a  voluntary- 
Conveyance,  and  being  only  a  Term  for  Years,  it  was 
always  in  the  Power  of  the  Hufband  to  forfeit  or  alien, 
and  the  Mortgage  is  an  Alienation  ;  for  tho'  if  the 
Mortgage-Money  were  paid  before  the  Day,  the  Mort- 
gage would  have  been  void,  and  coniequently  all 
1  hings  would  have  been  in  ftatu  quo.,  yet  the  Mortgage 
being  forfeited,  the  Equity  of  Redemption  (always  in 
the  Hufband's  Power)  is  now  become  a  Creature  of 
Equity,  and  it  being  in  the  Cafe  of  Creditors,  and  the 
Redemption  given  as  well  to  the  Executors  of  the  Huf- 
band, as  to  the  Executors  of  the  Wife,  and  the  laft 
Provifo  being  that  the  Hufband,  his  Executor?,  ilfc. 
may  enjoy  till  Default  of  Payment, 

Decree  the  Equity  of  Redemption  of  this  Term  to 
be  Ailets. 


Cafe  106.  Heath  verfus  Heath. 

At  the  Rolls. 

Onefeifedin  /^  N  E  feifed  in  Fee  of  Lands,  and  pofTefled  of  a 
\\mzir'  ^"^  perfonal  Eftate,  having  Children  and  owing  Mo- 
and  poflcfTcd  ney,  gives  Legacies  by  his  Will,  and  direfls  that  they 
Eftate^by^  I^^^^^  be  paid  out  of  his  real  Efiate^  and  gives  his  perfonal 
Wiiidireas,  Eftate  to  his  Children. 

that  liis  Le- 
gacies be  paid  out  of  his  real  Eftate,  and  devifcs  his  perfonal  Eftate  to  his  Children  ;   his  Chil- 
dren ftiall  liave  his  perfonal  Eftate  free  from  the  Legacies,  but  charged  with  the  Debts,  and 
the  real  Eftate  only  fliall  be  charged  with  the  Legacies. 

Mafler  of  the  Rolls:  If  the  Legacies  had  been  only 
charged  upon  the  real  Eftate,  yet  the  perfonal  Eftate 
Ihould  have  been  firft  applied  to  pay  them,  and  fo 
(a)  Vide  ftiould  it  have  been  againft  a  refiduary  (a)  Legatee ;  but 
in  this  Cafe  the  real  Efiate  being  the  Fund  appointed,  and 
the  whole  perfonal  Efiate  given  arvay  by  the  Will,  there- 
I  fore 
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fore  the  Legacies  mufl:  be  paid  out  of  the  real  Eftate 
only;  but  the  Debts  fhall  llill  be  paid  out  of  the  per- 
fonal  Eftate,  the  Will  not  ordering  the  Debts  to  be 
paid  out  of  the  real. 

Wat  kin  [on  verfus  Bernadijlon,        cafe  ,07. 

At  the  Rolls. 

TN  this  Cafe  it  was  decreed  by  the  Mafler  of  the  On  zShipS 
-*-  Rolls,  and  feemed  to  be  admitted  by  the  Couniel  on  ej""? 'r^R*-' 
both  Sides,  that  if  a  Ship  be  in  the  River  Thames,  and  yern, 


/MmcSt 


Money  be  laid  out  there,  either  in  the  Repairing,  fit-  ouj^'j"'''' 
ting  out,  new  Rigging,  or  Apparel  of  the  Ship,  this  is  with  ww 
no  Charge  upon  the  Ship,  but  the    Perfon  thus   im-  ASllVthe 
ployed,  or  who   finds  thefe  NecelTarles,  nuift  refort  to  t^hip  itfeif  is 
the  Owner  thereof  for  Payment,  and  in  fuch  a  Cafe,  but  tiie'''^' 
in  a  Suit  in  the  Court  of  Admiralty  to  condemn  the  owners. 
Ship  for  Non-payment  of  the  Money,  the  Courts  of  paimi  o/fit- 
Law  will  grant  a  Prohibition  ;  and   therefore,  if  the  ^'^  °"' " 
Owner,  after  Money  thus  laid  out,  mortgages  the  Ship,  the'Mafter 
tho'  it  be  to  one  who  has  Notice  that  the  Money  was  ^'°"<^ /"^y 

r      1    -J  J         ^         -J  r     1     X*  -11   hypothecate 

10  laid  our,  and  not  paid,    yet  luch  Mortgagee  is  well 
intitled,  without   being  liable  for  any  of  the  Money  s^eSaik 
thus   laid   out  for  the  Benefit   of  the  Ship  as  afore- the Cafe' of' 
faid,   and  the  Ship  is  no  more  liable  for  this  Money  Jlf^'J^'^' 
than  a  Carpenter  laying  out  Money  in  the  Building  of 
an  Houfe  has  a  Lien  upon  the  Houfe  in  Refpeft  there- 
of, tho'  by  the  Law  of  Holland  he  has ;    but  this  not 
being   the  Law   of  England,  fuch  Carpenter  muft  re- 
fort  to  thofe  who  imployed  him,  or  to  the  Owner  of 
the  Houfe  for  his  Money. 

But  it  is  true,  that  if  at  Sea  where  no  Treaty  or 
Contrail  can  be  made  with  the  Owner,  the  Mafter  im- 
ploys  any  Perfon  to  do  Work  on  the  Ship,  or  to  new 
rig  or  repair  the  fam.e,  this^  for  Necefllty  and  Incou^ 
ragement  of  Trade,  is  a  Lien  upon  the  Ship,    and  in 

fuch 
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fuch  Cafe  the  Mafter  by  the  Maritime  Law  is  allowed 
to  hypothecate  the  Ship. 

Cafe  108.  Jerz'oife  verfus  O Carrol, 

Lord  Chan- 

An  Order  ^  I  'HE  Minutiss  of  an  Order  in  this  Caufe  were  taken 
forapiT^aring  -■-  differently  in  the  two  Regifters  Books,  in  Mr.  GoUj' 
pife's  'the"  horougl)%  that  the  Defendant  fhould  at  the  Hearing 
Words,       appear  pvatis.  and  tray  no  Day  over,  but  in  Mr.  Prices 

not  the  De-  ^  ^ ,       >  '         ,     '^    ,  1        T^   r       1  n         11 

fendant  jhaii  Book  It  was  Only,  that  the  Uerendant  mould  appear 
pray  no  Day  gratis,  leaving  out  the  latter  Part. 


The  Order  was  drawn  up  with  the  latter  Part  in 
it,  that  the  Defendant  fliould  appear  ^r^m,  md pray  no 
Day  over;  upon  which  a  Petition  was  exhibited  for  the 
leaving  out  of  thefe  latter  Words,  and  Mr.  Attorney 
General  iniifting  on  the  Behalf  of  the  Petitioner,  that 
the  Court  had  given  no  Order  for  inferting  them, 

Lord  Chancellor  asked  Mr.  Attorney  General.,  what  was 
the  Import  of  thefe  Words,  That  the  Defendant  /Jjall 
appear  gratis  ? 

Mr.  Attorney  General :  Thefe  Words  are  taken  to  fup- 
ply  the  Want  of  Service  of  a  Subpoena.,  that  the  Defen- 
dant fhould  be  as  much  bound  to  appear,  as  if  proved 
he  had  been  ferved,  and  are  no  more  than  admitting 
Service. 

Lord  Chancellor:  Confenting  to  an  Order  that  the 
Defendant  fhould  appear  gratis  mull  mean,  that  he 
Ihould  appear,  and  is  not  to  make  Default ;  fo  that 
the  former  Words  plainly  imply  the  latter. 

For  which  Reafon  let  the  Order  rtand  as  drawn  up, 
and  the  Petition  be  difmiifed. 

2  Attorney 
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Attorney  General  verfus  Gill.         cafc  109. 

Lord  Chan- 

|NE  by  Will  devlfed  an  Annuity  of  50/.  -j^er  An-  ^"'^'"  King. 
num^  and  alfo  1 00  /.    in  Money  to    A.  and   his  r)evife  of 
Heirs,  and  if  A.  died  without  Heirs,   then  to  a  Cha-  l^^ohfer 
ricy;  A.  died  without  llTue  in  the  Life  of  the  Tefta-  ^"mm  to /f. 
tor,  and  then  the  Teftator  died,  and  an  Information  'Heirs,"'and 
was  brought  againft  the  Executors  to  eftablifh  the  Cha-  '^^-  ^'^ 
rity,  to  which  the  Executors  demurred.  Heirs,  then 

to  a  Charitv. 
A.  dies  without  IfTue,  living  the  Teftator;  the  Will  void  as  to  the  Whole,  and  the  Chaiitv 
cannot  take. 

Infilled  for  the  Demurrer,  that  this  Cafe  came  now 
as  fully  before  the  Court  as  it  could  do  upon  a  Hear- 
ing ;     and  as  to  the   Money,  the  Devife  over  after  a 
Death   without  Iffue  was  void  ;    and  with  Regard  to 
the  Annuity  it  was  urged,  that  the  Words  If  A.  died 
rvithout  Heirs,    and  not  faying  Heirs  of  his  Body,    but 
Heirs  generally^  would   be  void ;  and  that  this  was  the 
Difference  in  (a)  Cro.  Car.  57.  Heme  verfus  Allen,  that^^^  Seeaifo 
if  the  Devifee  over  was  a  Brother  or  Coulin,  or  any  t^'s  Diftinc- 
Perfon  that  was  inheritable,  in  fuch  Cafe  it  being  im-  Vo".  i!  ^m- 
poffible  that  the  firft  Devifee  fhould  die  wathout  Heir,  ''".?£'""  ^'^'■- 
while  the  Devifee  over,  who  was  a  Brother  or  Coufin     J"" "' 
fiiould  be  living,  this  Ihewed  the  Intention  of  the  Te- 
llator  to  be,  that  the  Words   Dying  without  Heir  muft 
be  underftood,  dying  without  Heir  of  his  Body;  Jecus 
if  the  Devifee  over  was  a  Brother  by  the  Half  Blood, 


or  a  Stranger. 


idly.  As  to  A.  the  Devifee's  dying  In  the  Life  of  the 
Teftator,  this  was  faid  to  be  wholly  immaterial;  for 
if  the  Will  was  void  at  the  making  of  it,  fubfequent 
Accidents  would  not  make  it  good ',  quod  ab  initio  non 
valet,   traSiu  temporis  non  convnlefcet. 

Vol.  II.  5  B  Mr.  At' 
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Mr.  Attorney  contra  :  ifl,  A  Will  ought  to  be  taken 
agreeable  to  the  Intent,  and  fuch  Intent  muft  be  con- 
ttrued  according  to  common  Parlance  ;  a  Man  is  faid 
to  die  without  Heirs,  or  to  have  no  Heir,  when  he  is 
dead  without  Ifl'ue,  and  this  Conlbu6tion  ought  the 
rather  to  prevail  in  the  pretent  Cale,  the  Remainder  be- 
ing limited  to  a  Charity. 

idh,  Suppofing  the  firft  Devlfe  to  be  In  Tail,  fince 
the  Devifee  in  Tail  is  dead  without  IfTue  in  the  IJfe  of 
the  Tellator,  the  Remainder  (which  in  the  prefent 
Cafe  is  to  the  Charity)  ought  to  take  prefently  ;  which 
the  other  Side  admitted. 

^dly.  The  Court  ought  not  to  fuffer  this  Matter  to  be 
fllfled  on  a  Demurrer,  fince  It  Is  poffible  the  Infor- 
mation Itfelf  may  not  have  fet  out  the  Will  truly  or 
fully,  all  which  will  appear  at  the  Hearing. 

Lord  Chancellor :  if  the  Information  does  not  fully 
fet  out  the  Will  which  gives  this  Charity,  It  is  your 
own  Fault ;  befides  It  will  not  conclude  you,  for  you 
may  amend  your  Information. 

As  to  what  Is  faid,  that  the  Devlfe  of  the  Remain- 
der ought  to  be  fupported  as  given  to  a  Charity  ;  fup- 
pofing  it  void  If  given  to  a  common  Perfon,  fo  fhall  ic 
be  alio  when  given  to  a  Charity.  The  Devlfe  being 
to  A.  and  his  Heirs,  and  if  A.  die  without  Heirs  to  a 
Charity,  fuch  Devlfe  over  is  void,  and  the  Word  Heirs 
fliall  not  be  conftrued  to  fignify  Heirs  of  the  Body, 
\yhere  the  Devifee  over  is  not  Inheritable. 

And  the  Death  of  the  firfl:  Devifee  in  the  Life-time 
of  the  Tettator   can   make  no  Alteration,  if  the  Will 


was  void  at  the  making. 


Laflly, 
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Ln^ly^  This  Caufe  comes  before  the  Court  as  fully 
Upon  the  Demurrer  as  it  would  do  upon  the  Hearing, 
and  faves  Charges  to  the  Parties. 


Wherefore  allow  the  Demurrer. 


huke  of  Chandos  verfus  Talbot  Lf  Ux.  C'f"^  '^o. 

Lord  Chan- 

I  'HE  Duke  of  Chandos  brought  his  Bill  again  ft  tlie  MoihnflL 
-*-      Defendants  Tdbot  and  his  Wife,  to  compel  iheni  ^'''^'• 
to  perform  Articles  entered  into  by  the  Hufband  for  rlie  ^'^'^g"iaiiy 
Sale  of  the  jManor   of  Shaws  in   the  County  of  Berks,  of  a  Feme 
being  the  Wife's  Inheritance,    and   late  the  Eilate    of  p''"^  '*" 
Sir  Thomas  Doleman,  to  whom  Ihe  was  Heir.  ought  to 

have  an  Ol- 
der to  warrant  it ;  but  if  the  Feme  Covert's  feparate  Anfwer  be  put  in  without  an  Order  and 
the  fame  be  a  fair  and  honeft  Anfwer,  and  deliberately  put  in  with  the  Confent  of  the  Huf- 
band, and  the  Piair.tifF  accepts  of  it,  and  replies  to  it,  the  Court  will  not  at  the  Motion  of  the 
Wife,  or  of  her  Executors,  fet   it  afide. 

The  Wife  anfwered  feparately,  inlifting  that  fhe 
Was  not  bound  by  the  Hufband's  Articles,  however, 
provided  {lie  might  have  i  3 ,000  /.  of  the  Purchafe-mo- 
ney  to  difpofe  of  to  her  feparate  Ufe  (the  whole  Pur- 
chafe-money  being  20,000/.)  and  the  Timber  to  be 
valued,  flie  was  willing  the  Sale  fliould  go  on. 

The  Defendant  the  Hulhand  alfo  anfwered,  and 
defired  that  the  Articles  might  be  performed  ;  the 
Plaintiff  replied  to  both  the  Anfwers ;  and  fome  of 
the  Relations  of  the  Wife  infilling,  that  the  Wife's 
Anfwer  was  gained  by  Threats  and  Fraud,  it  was 
by  the  Court  referred  to  the  Mafter,  to  examine  how 
and  in  what  Manner  this  Anfwer  was  gained  from 
her ;     Alfo 

There 
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There  being  no  Order  for  the  Wife's  anfwering  fepa- 
rately,  it  was  referred  to  the  Maiter,  to  ftate  whether 
her  Anfvver  was  regularly  put  in  or  not. 

The  Mailer  reported,  that  the  Defendant  the  Feme 
Covert  did  advife  about  the  putting  in  of  this  Anfwer, 
and  was  fully  apprifed  thereof,  and  did  it  with  great 
Deliberation  ;  and  as  to  the  Matter  of  Regularity,  he 
reported,  that  it  being  put  in  feparately,  in  her  Fa- 
vour, at  her  Defire,  and  with  the  Confent  of  her  Huf- 
band,  and  the  Plaintiffs  having  accepted  thereof  and 
replied  thereto,  he  conceived  it  to  be  regular. 

In  the  mean  Time  the  Wife  died,  but  before  her 
Death,  Exceptions  to  the  Mailer's  Report  were  filed  as 
to  the  Regularity. 

Lord  Chancellor  called  to  his  Afliflance  the  Mafler  of 
the  Rolls  ;  and  on  hearing  Counfel  they  both  held,  that 
in  regard  it  was  reported  that  the  Anfwer  was  put  in 
by  the  Wife  deliberately,  by  good  Advice,  that  fhe  was 
fully  apprifed  thereof,  confented  thereto,  and  that  it 
was  done  at  her  Requell,  with  the  Confent  of  her 
Hufband,  and  that  the  Plaintiff  had  accepted  of  it, 
and  replied  to  the  fame,  therefore  the  Feme  Covert,  or 
any  on  her  Behalf  could  not  adign  that  which  was 
done  in  her  Favour,  as  an  Irregularity. 

.  And  the  Mafter  of  the  Rolls  inilanced  in  the  Cafe 
of  an  Effoin  being  granted  to  a  Defendant,  where  it 
ought  not  to  have  been,  that  there  the  Defendant  him- 
felf  could  not  ailign  this  for  Error,  it  being  done  in 
his  Favour  ;  no  more  could  the  Defendant  the  Feme 
Covert,  or  any  on  her  Behalf,  obje£l  to  her  having 
put  in  a  feparate  Anfwer,  when  it  appeared  to  have 
been  for  her  Advantage. 

I  For 
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For  which  Reafon,  the  Feme  Covert's  Anfwer  was 
refolved  to  be  regularly  put  in,  and  the  Exceptions 
to  the  Mailer's  Report  over-ruled. 


Blakeivaj  verfus  Earl  of  Strafford,     cafe  m. 


T 


Lord  Chan- 

HE  Plaintiff  brought  his  Bill  againft  the  Earl  of  "'^"'  ^'"°- 

n        rr      I  ^       ■     •  (\  -111  tmi  One  owing 

Strafford,    as  Adminiltrator  with   the  Will  an-  a  Debt  by 
nexed  of  Sir  Henry  Johnjon,  to  be  paid  out  of  Affets,  ^JS'^amd' 
and  Ihewed  by  his  Bill,  that  he  was  a  Sail-maker,  and  by  the  Sta- 
was  imployed  by  Sir  Henry  from  \6^6.  to  July  1707*  mStbn^'" 
to  fit  Sail-cloths,  and  other  Tackle  to  Sir  Henrys  Ships,  devifes 
on  which  Account  Sir  Henry  was  indebted  to  the  Plain-  i'*r"ft  to"pay 
tiff  in  343  /.  and  that  in  December  1 7  1 4.  the  Plaintiff  re-  ii's  Debts, 
ceived  50  /.  in  Part  of  his  Debt,  and  that  Sir  Henry  died  tho'  ba^ed 
the  29th  of  September  1 7  i  9.  having  made  his  Will,  and  ^y  ^^^  ^^^' 
deviled  his  Lands  to  his  Executors  in  Trufl  to  pay  his  vived  by  the 
Debts,  and  that  his  Executors  renouncing,  the  Defen-  ^''^'"" 
dant  the  Earl  of  Strafford  adminiftred  with  the  Will 
annexed. 

The  Defendant  pleaded  the  Statute  of  Limitations, 
and  that  neither  the  Defendant,  nor  (as  he  believed) 
Sir  Henry,  made  any  Promife  to  pay  the  Debt  in  Qiie- 
ftion  within  fix  Years  before  the  Bill  brought. 

For  the  Plea  it  was  faid  \fl.  That  this  Plea  of  the 
Statute  ought  not  to  be  difcouraged  any  more  than 
that  of  the  Statute  of  Fines  ;  it  being  made  equally 
for  the  Qviiet  and  Repofe  of  the  Subjedl,  efpecially  in 
the  Cafe  of  an  Executor  or  Admin iiirator,  as  the  pre- 
fent  Cafe  was,  who  might  not  be  fuppcfed  to  be 
able  to  prove  Payment,  as  the  Inteftate,  if  alive, 
would   have  been. 
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2^/y,  That  by  the  Statute  of  Limitations  the  Debt 
was  barred,  extinft  and  become  as  no  Debt,  and 
therefore  the  Will  of  Sir  Benry  Johnson  fubjecling  the 
Lands  to  the  Payment  of  his  Debts,  muft  be  con- 
ftrued  to  mean  inch  Debts  as  were  then  fubfilling, 
not  Hale  Demands  barred  by  the  Statute,  for  that  a 
contrary  Conftru£lion  would  give  Way  for  vexatious 
Demands,  and  occafion  People's  raking  up  old  dor- 
mant Pretences. 

On  the  other  Side  it  was  argued,  ly?.  That  the  Statute 
of  Limitations  was  far  from  extinguilKing  the  Debt, 
which  was  flill  iubfilling,  and  to  be  barred  only  by 
pleading  the  Statute,  which  the  Defendant  was  not 
bound  to  do ;  that  it  was  plain  the  Debt  was  not  ex- 
tinguiflied,  becaufe  the  very  Acknowledging  of  it, 
would  revive  and  take  it  out  of  the  Statute. 

^dly^  That  in  this  Cafe  Sir  Uenry  Johnjori'i  having 
paid  50  /.  in  1714.  in  Part  of  the  Debt  was  an  Ac- 
knowledgment that  the  Reft  was  due,  and  that  this 
was  taking  the  Cafe  out  of  the  Statute,  Sir  Henry 
dying  in  1 7  1 9. 

^dly.  That  the  Will  of  Sir  Henry  fubjefling  his  Lands 
to  the  Payment  of  his  Debts  did  create  a  Trujij  which 
was  not  barred    by  the  Statute  of   Limitations  ;    and 

Saik^i%  ^^^^y  ^^^^^  ^^^  ^^^^  °^  ^^)  Staggers  verfus  Welby,  where 
2Vern.i4i.  it  was  decrccd  by  Lord  Cowper,  that  fuch  a  W^ill  fub- 
^himT''  jelling  Lands  to  the  Payment   of  Debts   did  raife   a 

Truft,    and   revive  a  Debt  barred   by   the  Statute   of 

Limitations. 

Lord  Chancellor :  I  would  be  cautious  of  giving  any 

Relief  againft  an  Acl  of  Parliament ;    but  it  is  plain 

2  the 
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the  Debt  is  not  extlnguillied  by  the  Statute  of  Limi- 
tations, fince  the  Statute  muft  be  pleaded,  which  the 
Defendant  is  not  bound  to  do  ;  and  if  he  afterwards 
will  acknowledo;e  the  Debt,  it  takes  it  out  of  the 
Statute. 

But  let  me  be  attended  with  the  Cafe  of  Staggers 
verfus  Welbyj  which  accordingly  was  done;  and  there- 
upon his  Lordlhip  over-ruled  this  Plea  of  the  Statute 
of  Limitations. 

Upon  an  Appeal  brought  in  the  Houfe  of  Lords 
this  Decree  was  reverfed,  and  the  Plea  ordered  to  ftand 
for  an  Anfwer. 


DE 
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Cafe  112. 
At  the  Rolls. 


Metcalfe  verfus  Beckmth, 


fettle  the      ^^^N  2.  Bill  to  fettle  the  Boundaries  of  the   Manor 


Boundaries    \J  of  Dalc,  of  vvhlch  the  Plaintiff  was  Lord,  and 

of  a  Manor,      p     .  r    i>    i  i*iii  i  r 

it  was  dc-  or  the  Manor   or  Sale   which  belonged  to  the  Delen- 

elc^Part  dant,  the  Plaintiff   and  Defendant  infifling  upon  dif- 

(houid  give  ferent   Boundaries,     it    was   ordered  that  the   Parties 

rNote'oT  fl^ould  give  a  Note  to  each  other  of  their  Boundaries, 

their  Boun-  and  that  the  Matter  Ihould  be  tried  in  a  leigned  liliie. 

daries,   and 

that  it  fliould  be  tried  in  a  feigned  liTue.  And  the  Iffue  being  found  for  the  Defendant  on  the 
firft,  fecond,  and  third  Trial,  the  Defendant  was  not  only  allowed  the  Cofts  of  all  the  Trials 
at  Law,  but  alfo  the  Cofts  in  Equit)',  in  Regard  the  Defendant  had  no  Bill,  and  the  PlaintifF 
might  ha\e  tried  it  at  Law  without  coming  into  Equity.  On  a  Bill  of  Partition,  no  Cofls  on 
cither  Side,  becaufe  it  is  for  the  Benefit  of  both  Parties. 

Whereupon  a  Trial  was  had,  in  which  the  Vcrdi£l 
was  for  the  Defendant,  and  afterwards  a  new  Trial 
granted,  and  after  that  a  third  Trial,  upon  a  Certifi- 
cate of  the  Judge,  that  the  lalf  was  againil  Evidence ; 
but  upon  the  third  Trial  alfo  the  like  Verdi^l  was 
found  for  the  Defendant,  fo  that  the  Boundaries  ap- 
peared to  be  as  they  were  given  in  by  the  Defendant, 
and  contrary  to  what  had  been  alledged  by  the  ilain- 
tiff's  Bill. 

2  And 
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And  now  upon  the  Equity  referved,  It  coming  on 
before  the  Mafier  of  the  Rolls,  it   was  urged  for  the 
Plaintiff,  that  as  to  the  Colts  of  the  three  Trials,  the 
PlaintiflP  muft  fubmit  to  pay  them ;  but  with  Regard 
to  the  Suit  in  this  Court  the  Bill  feemed  to  be  in  the 
Nature  of  a  Bill  of  Partition,  where  neither  Side  pay 
Cofts,  it  being  for  the  Benefit  of  both  Parties,  to  have 
their  Shares  in  Severalty,  and  that  in  the  prelent  Cafe, 
there  was   by  this  Trial  a   plain  Advantage  to  the  De- 
fendant by  the  Bounds  of  his  Manor  being  fet  out  by 
this  Verdict,  in  the  fame  Way  as  they  probably  would 
have  been  in  a  Bill  of  Partition  ;  for  which  Reafon  the 
Plaintiff  ought  to  pay  no  Cofts,  and  the  rather  in  this 
Cafe,  in  Regard  the  Plaintiff  had   a  probable  Caufe  of 
Suit,  and  it  muft  be  prefumed  that  at  the  Hearing  there 
was' Evidence  on  both  Sides;    and  therefore,  to  latisfy 
the  Coiifcience   of  the  Court,  it  had  been  fent  to  a, 
Trial,  under  which  Circumftances   it  would  be  hard 
to  make  the  Plaintiff  pay  the  Charge  of  fatisfying  the 
Confcience  of  the  Court,  when  the  Thing  was  in  its 
Nature  doubtful. 

But  for  the  Defendant  it  was  faid,  that  the  Plain- 
tiff's Bill  in  this  Cafe  ought  to  be  difmiffed,  and  the 
Defendant  having  no  Bill,  the  DifmilTion  ought  to  be 
with  Cofts ;  otherwife  an  Encouragement  might  be 
given  for  great  Vexation,  without  any  Profpedl  of  the 
leaft  Recompence. 

Mafter  of  the  Bolls :  The  Objection  that  this  Bill 
was  in  Nature  of  a  Bill  of  Partition,  feems  to  be  of 
fome  Weight;  but  as  the  Defendant  has  no  Bill  here, 
and  the  Plaintiff  might  have  tried  this  Matter  at  Law, 
and  more  efpecially  fince  no  Part  of  the  Iffue  is  found 
for  the  Plaintiff,  who  is  in  the  Wrong  in  toto,  why 
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why  ftiould  he  not  be  within  the  common  Rule,    and 
pay  Cofts  throughout?  Difmifs  the  Bill  with  Cofts. 

We  113.  Gyles  verfus  Ha/I. 

Lord  Chan- 

■ceiiorK\ni.  ^pjg  Plaintiff's  Bill  was  to  compel  a  Re-affignment 
d^'*°fM^^"'  ^^  a  Mortgage,  and  to  ftop  the  Payment  of  In- 

gage Money,  tercft  from  the  25th  of  September  1722,  there  having 
!o  be  reafon- ^^^^^  then  E  Tender  made  of  1000/.  the  Mortgage- 
able Notice   Money  and  Intereft. 

ef  paying  it 

in  ;  and  if  the  Tender  be  infifted  on  to  flop  Intereft,  the  Money  muft  be  kept  dead  from  tliat  Time, 
beaufe  the  Party  is  to  be  uncore  prijf.  Six  Months  Notice  given  to  pay  in  the  Mortgage-Mo- 
ney at  Lincohi's  Inn  Hall,  tho'  this  be  not  the  Place  mentioned  in  the  Provifo  of  the  Deed,  yet 
where  Money  was  lent  in  Town,  and  noObjeftion  made  to  the  Notice,  no  Rcafon  for  a  per- 
gonal Tender,  or  to  make  a  Man  carry  a  great  Sum  to  a  Perfon  in  the  Country. 

It  appeared  that  on  the  Day  before  the  25  th  of 
March  1722,  the  Mortgagor  gav^e  perfonal  Notice  in 
Writing  to  the  Defendant  the  Mortgagee,  that  he  would 
tender  the  Money  and  Intereft  between  the  Hours  of 
ten  and  twelve  in  the  Morning  at  Lincoln's  Inn  Hall  on 
the  25th  of  September  1722,  which  accordingly  was 
done. 

OhjeSt.  by  Solicitor  General  Talhot^  Lincoln  s  Inn  Hatl 
is  not  named  in  the  Provifo  in  the  Mortgage  Deed,  as 
the  Place  for  the  Payment  of  the  Money,  and  there- 
fore the  Tender  muft  be  to  the  Perfon. 

Lord  Chancellor :  The  Money  being  lent  in  Town, 
and  after  perfonal  Notice  given  for  the  Payment  there- 
of, and  no  Objeftion  made  by  the  Mortgagee  to  the 
Place  at  the  Time  of  the  Notice,  it  would  be  very 
hard  to  make  the  Mortgagor  travel  with  this  great  Sum 
of  Money  to  Oxford,  where  the  Mortgagee  lived. 

But  in  this  Cafe  it  ought  to  appear,  that  the  Mort- 
gagor from  that  Time  always  kept  the  Money  ready ; 
2  whereas 
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whereas  the  contrary  thereof  being  proved,  that  the 
Mortgagor  was  not  ready  to  pay  it,  therefore  the  In- 
tereft  mull  run  on  ;  and  decree  the  Defendant  to  re- 
alTign  to  the  Mortgagor,  or  his  Order. 


lomtfend  Pla'mtiff,   Cafeii4. 


^ohn  L  mxiton  Soxi,  Edivardi  dut  King" 

Lmvton,    John  Lavjtojy^Defendants, 
Juii'  and  Montague 


Y  a  Settlement  on  the  Marriage  of  the  Defendant  Sge^^Lands 
John  Lawton  Senior,  Lands   vvTre  limited   to   his  are  fettled  to 


he 


B 

Ufe  for  c)C)  Years,  if  he  (houid  fo  long  live.  Remain*  Yeln,^f  _ 
der  to  the  Defendant  Montague  and  other  Truftees  (of  ^°  '°"g  live, 
which  Montague  was  the  Survivor)  for  the  Life  oi  John  tofi!'lndTis 
Lamon  Senior,  to  preferve  contingent  Remainders,  Re-  Heirs  during 
mainder  to  his  Wife  for  Life,  Remainder  to  the  firft  ^.tofupport 
and  fecond,  tfc.  Sons  of  the  Marriage  in  Tail  Male  r""^'";^^"' 
fucceilively,  Remainders  oven  Remainder* 

to  the  firi\, 
i^c.  Son  ofy/.    J.   has  two  Sons,  C.  and  Z).    A.  the  Father  having  mortgaged  the  Premises 
he  and  his  Son  C.    covenant  to  fuffer  a  Recovery,  and  to  procure  B.  the  Trurtee  to  join,  B. 
the  Trultee  by  Anfwer  fubmits  to  the  Court :  Court  will  not  compel  the  Truftee  to  join    un= 
lefs  D.  the  fecond  Son  of  the  Marriage  will  Gonfent. 

The  Wife  was  dead,  and  the  Defendants  Hdward 
Lawton  and  John  Laveton  were  the  only  IfTue  of  the 
Marriage,  and  the  Defendant  John  Lawton  the  Father 
having  mortgaged  the  Premises  to  the  Plaintiff,  and 
the  Defendant  Edward  Lawton  the  Son  being  come  of 
Age,  the  Father  and  Son  entered  into  Articles  with 
the  Plaintiff,  and  thereby  covenanted,  that  they  would 
fuffer  a  Recovery,  and  procure  Mr.  Montague  the  fur* 
viving  Truftee  to  join  therein :  But, 

Mr.  Montague  refufing  to  join  in  making  a  Tenant  to 
the  Puci^e,  the  Plaintiff  brought  this  Bill  to  compel  a 

fpecific 
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fpecific    Performance    of    the    Covenant,    and    that 
Mr.  Montague  might  join  in  fuffering  the  Recovery. 

Mr.  Montague  by  Anfwer  fubmltted  to  do  as  the 
Court  Ihould  direft,  and  John  Lawton  the  younger 
Son  was  made  Defendant. 

Lord  Chancellor  asked  if  the  younger  Brother  would 
confent  that  the  Truftee  fliould  join  in  makir.g  a  Te- 
nant to  the  Precipe?  and  being  told  No;  his  Lordfhip 
faid,  then  he  would  not  decree  the  Truftee  to  join,  lor 
that  he  would  not  take  away  any  Man's  Right. 

Hereupon  it  was  infifted,  that  the  Court  had  done 

(a)  Vol.  I.  ^^'^^  1^^^  ^"  ^^""^  C^f^  ^^  (^)  ^'^^'  '^yinnington  the  eldeft 
^  poft^  Son  of  Sir  Francis  IVinnington,  upon  his  Son's  Marriage 
Man/ell.  with  Mrs.  Rcadj  where  Mr.  Winnington  the  Father 
brought  a  Bill  againft  the  Truftee  for  preferving  con- 
tingent Remainders  (he  himfelf  being  only  Tenant  for 
^C)  Years)  to  compel  him  to  join  in  making  a  Tenant 
to  the  Precipe  for  a  common  Recovery,  and  the  Court 
decreed  he  Ihould  do  it,  in  order  to  make  a  new  Mar- 
riage Settlement. 

Lord  Chancellor :  I  alfo  would  do  fo,  were  the  like 
Cafe  to  come  before  me;  in  the  Cafe  cited,  the  Truftee 
was  decreed  to  join,  in  order  to  preferve  the  Eftate  in 
the  Family;  but  in  the  principal  Cafe  you  would 
have  the  fame  done,  with  a  View  only  to  alien.  Dif- 
mifs  the  Bill  as  to  Mr.  Montague  and  the  younger  Son 
with  Cofts ;  but  decree  John  Lamon  the  Father,  and 
Edward  the  Son  fpecifically  to  perform  the  Covenant 
with  the  Plaintiff. 


Duh 
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'Duke  of  Devon  verfus  Atkins.        cafens. 

Lgrd  Chan^ 

/jAron  Kinton  being  felfed  of  a  Leafehold  Eflate  for  "  °^  '"^' 
three  Lives,  and  having  upon  his  Daughter's  Mar-  fo"  threr 
riage  fettled  the  fame  upon  Truftees,  in  1  ruft  to  the  Lives  grant 
Daughter  for  her  Life,  Remainder  to  her  Hufband,  Executors 
Remainder  in  Truft  to  her  Children,  and  for  Want  of  ^"'^  ^^'""l"' 
fuch  Children,  then  in  Trull  to  the  faid  Aaron  his  Ex-  pcrfonai  e- 
ecutors  and  Adminiftrators ;  and  the  Daughter  beine  ^"[f'  ""1, 
dead  without  leaving  any  Child,  Death  be 

liable  to  all 
his  Debts  by  fimple  Contract  as  a  Leafe  for  Years  would  be, 

Aaron  Kinton  makes  a  Will,  and  devifes  the  Rever- 
lion,  which  was  thus  referved  to  himfelf  and  his  Exe- 
cutors, to  his  Wife  for  Life,  and  afterwards  to  his 
Sifter,  and  then  to  his  Sifter's  Son,  and  dies. 

On  a  Bill  brought  by  the  Duke  of  Devon  who  was 
a  conliderable  Creditor  of  Aaron  Kinton,  to  charge 
this  Eftate  with  his  Debts,  it  had  been  decreed  by  {a)  ^"1  ^^^'"• 
Lord  Cotvper,  that  the  Reverfion  of  this  Eftate  for  Lives 
referved  to  Aaron  Kinton,  his  Executors  and  Adminiftra- 
tors, was  by  the  Statute  of  Frauds  and  Perjuries  made 
perfonal  Eftate,  and  being  made  fuch  could  not  be  de- 
vifed  away  by  the  Teftator  in  Prejudice  of  his  Credi- 
tors, but  ought  to  be  liable  to  his  Debts,  and  fold  for 
that  Purpofe. 

But  the  Devifee  in  Remainder  after  the  Death  of 
Aaron  Kinton  the  Teftator,  not  being  made  Party  to 
that  Suit,  and  the  Teftator's  Wife  the  Devifee  for  Life 
being  dead,  he  now  brought  this  Matter  over  again. 

And  it  was   infifted  upon  by  Talbot  Solicitor  Gene- 
ral, that  tho'  the  Remainder-man  could  not  be  bound 
Vol.  IL  5  E  by 
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by  the  former  Decree,  not  hav^ing  been  a  Party  there- 
to, yet  fo  far  might  that  Decree  be  made  life  of,  to 
fhew  it  to  have  been  the  Opinion  oi:  that  great  Man 
my  Lord  Corrper,  that  an  Eilate  pur  auter  vie,  wlien 
limited  to  Executors,  was  perfonal  Kftate,  and  as  fuch, 
(a)  diftribiitable  within  the  Statute  of  Diftribution. 

Mr.  Attorney  General :  Before  the  Statute  of  Frauds 
and  Perjuries,  it  is  plain  an  Eftate  pur  auter  vie  was  not 
coniidered  as  perlonal  Eftate ;  and  that  Statute  fays,  that 
where  it  is  limited  to  the  Heir,  it  Ihall  not  go  to  the 
Executors  or  Adminii1:rators.  Put  the  Cafe,  that  one 
feiled  in  Fee  Ihould  convey  to  the  Ufe  of  himfelf  for 
Life,  Remainder  to  his  Executors,  would  that  be  per- 
fonal Allets?  And  if  the  Executors  are  fpecial  Occu- 
pants, or  take  by  Occupancy,  then  it  cannot  be  AiTets. 

Lord  Chancellor:  The  Cafe  put  of  Lands  in  Fee  be- 
ing limited  to  Executors,  is  different ;  here  the  Execu- 
tors and  Adminiftrators  are  made  fpecial  Occupants 
and  alfo  take  as  Executors,  whereby  the  Premiifes  are 
perlonal  Eftate  as  naturally  as  if  limited  originally  to 
Executors. 

Wherefore  I  fhall  decree  this  to  be  perfonal  Eftate, 
and  confequently  that  it  could  not  be  devifcd  away 
by  the  I'eftator  from  his  Creditors  ;  neverthelefs  be- 
ing a  fpecific  Devife,  all  the  reft  of  the  Teftator's  per- 
fonal Eftate  not  fpecifically  devifed  muft  be  firft  ap- 
plied to  pay  the  Debts,  and  if  there  be  any  other  fpe- 
I  cific 


{a)  Vide  Salk.  464.  t?  Carth.  376.  Oldham  verfus  Pickeritig,  contra. 
However,  though  in  the  Spiritual  Court  an  Eftate  pur  auter  vie  be  not 
diftrlburable,  on  account  of  "its  being  a  Freehold,  yet  it  feems  as  if  in  a 
Court  of  Equity  it  fliould  be  diftributable,  and  that  the  Adminiflrator 
fhould  be  taken  to  be  a  Triiftee  foV  general  Legacies,  if  any  •,  and  if  no 
Will,  then  for  the  next  of  Kin :  And  as  the  Adminiftration  may  be 
gjrartted  fo  one  only  as  principal  Creditor,  he  ought  ndt  to  go  away  with 
the .  Rcfidue  ol'  the  Ellate  pur  auter  vie,  as  Adminiflrator. 
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cific  Devife,  the  fame  ought  to  come  in  Average  with 
this  and  pay  its  Proportion  ;  but  if  that  will  not 
ferve,  all  muft  be  fold  to  pay  the  Tellator's  Debts. 


Blackler  verfus  Wchh  bf  al\         are  116. 

JyA-d  Char.- 

CAMVEL  Bagwell  poffefTed  of  a  confiderable  per- ^^^^^'^ ^'"^^• 
^  fonal  Eftace,  and  having  had  leveral  Children,  hJ^five^'"^ 
fome  of  whom  being  dead  leaving  Children,  made  Children,  yf. 
his  Will  dated  the  3d  of  December  17  i").  and  after  and £.■£. is 
feveral  Legacies  thereby  given,  bequeathed  the  Sur-  ''^-^^  '"^^'"S 
plus  or  his  perlonal  Eitate  equally  to  his  Son  yjwi?^,  dien,  and  iw 
and  to  his  Son  Peters  Children,  to  his  Dauohter  Tra-  i^','" H'''^.r" 
verfe  and  to  his  Daughter  Ifehh  s  Children,  and  his  the  ReAdue 
Daughter  Man,  and  made  his  Son-in*law  BcHJamin  Tra-  °j,j  ^^^^l  °l 
verfe  fole  Executor.  J^is  Son  J. 

■^  and  to  B.'s 

Children,  and  to  his  Daughter  C.  and  D.'s  Children,  and  to  his  Daughter  E.  ;  D.  is  living 
and  has  Children ;  decreed  tlie  Ciiildren  of  B,  and  the  Children  of  D.  fliall  take  per  CapitU 
and  not  per  Stirpes,    as  if  all  named. 

The  Fa£l  was,  that  at  the  making  of  the  Will  the 
Teftator's  Son  Peter  was  dead  leaving  feveral  Children, 
the  Teftator's  Daughter  Hannah  Webb  was  living,  but 
her  Hulband  was  in  low  Circumftances,  and  had  been 
twice  a  Bankrupt,  and  therefore  the  Teilator  by  his 
Will  made  fome  Provifion  for  her  feparate  Ufe. 

The  QLieftion  was,  how  thefe  Children  and  Grand- 
children lliould  take,  whether  per  Stirpes  or  per  Capita  ? 

Mr.  Solicitor  General  infilled,  that  the  Grandchildren 
fhould  take  per  Stirpes,  it  not  being  likely  that  the  ' 
Teilator  fhould  intend  his  own  Children,  his  Son  James 
and  his  two  Daughters  Traverfe  and  Man  to  take 
no  greater  Share  of  his  perlonal  Ellate  than  each  of 
his  Grandchildren,  fome  of  which  were  of  very  tender 
Years,  and  whole  Maintenance  and  SubfiAence  w^ould 

con- 
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confequently  require  a  very  fmall  Expence ;  but  that  the 
Conftru6llon  in  this  Cafe  fbould  be  according  to  the 
Statute  of  Dlftribution  of  Inteftates  Eftates,  where,  in 
Cafe  of  Children  taking,  they  take  only  the  Share  of 
their  deceafed  Parent  and  as  Reprefentatives  of  the 
Stock. 

Mr.  Attorney  General  contra :  Such  Part  of  the  Sur- 
plus of  the  perfonal  Eifate  as  is  given  to  the  Grand- 
children mull:  be  the  fame,  and  have  the  fame  Con- 
ll:ru£lion,  as  if  the  Teftator  had  particularized  each 
Grandchild  by  Name,  as  John,  Thomas,  iffc.  when 
there  could  be  no  Qiieftion  but  that  the  Grandchildren 
muft  have  taken  -per  Capita  and  not  per  Stirpes. 

And  as  to  the  Statute  of  Diftribution,  it  is  not 
likely  that  the  Teftator  in  this  Cafe  underftood  the 
Statute  or  the  Conftruftion  thereof,  or  had  any  Allu- 
lion  to  it ',  neither  could  this  Will  come  within 
that  Part  of  the  Statute  of  Diftribution,  in  regard 
the  Teftator's  Daughter  Webb  was  living,  and  therefore 
her  Children  could  take  nothing  by  Reprefentation 
within  that  Statute. 

To  which  it  was  added,  that  there  was  a  particular 
Reafon  why  the  Children  of  the  Teftator's  Daughter 
Webb  were  inferted  in  the  Will,  becaufe  their  Father 
was  in  very  low  Circumftances  and  unable  to  provide 
for  them  ;  and  as  to  the  Teftator's  Children,  they  all 
had  Portions  given  them  before  in  his  Life-time ;  and 
this  being  additional,  it  was  but  reafonable  that  the 
Grandchildren  fhould  take  an  equal  Share  of  the  Sur- 
plus with  the  Teftator's  own  Children. 

Lord  Chancellor  at  firft   feemed   inclinable  that  the 

Grandchildren  fliould  take   per  Stirpes  only  ;    yet  at 

Length  he  decreed  that  the  Teftator's  Son  James,  and 

I  the 
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the  Children  of  the  Teftator's  deceafed  Son  Peter  and  his 
Daughter  Traverfe,  and  the  Children  of  the  Teftator's 
Daughter  Wehb,  and  his  Daughter  Man,  (being  in 
all  fourteen  in  Number)  fhould  each  of  them  take  per 
Capita^  as  if  all  the  Grandchildren  had  been  named  by 
their  refpe£live  Names ;  and  that  the  Grandchildren 
could  not  take  according  to  the  Statute,  or  in  Allufion 
thereto,  forafmuch  as  the  Teftator's  Daughter  IVebb 
was  living,  and  fo  her  Children  could  not  reprefent 
her  ;  and  to  determine  that  the  Grandchildren  Ihould 
take  per  Stirpes  would  be  to  go  too  much  out  of  the 
Will,  and  contrary  to  the  Words,  when  the  Meaning 
of  the  Teftator  might  be  according  to  his  Words,  and 
that  Meaning  a  reaionable  and  feniible  one. 


Lorti  Cliffords  Cafe.  cafe  ny. 

(Firft  Seat  after  Michaelmas  Term,  before  the  Mafter  of 
the  Rolls,  in  the  Abfence  of  Lord  Chancellor.) 

A    Sequeftiation    was  granted,  unlefs  Caufe,  againft  ^"^^  ^j^^r!^'. 
^  -*-  the  Defendant  Lord  Clifford  for  Want  of  an  An-  nm. 
fwer  ;  afterwards  he  put  in  an  Anfvver,  which  beins;  ^  Sequefira- 

A  ^  O    tlOn  Tli/l   IS 

reported  infufficient,  it  was  now  moved  for  a  Seque-  the  firft  Pro- 
ftration    abfolutely,    an  infufticient  Anfwer  being  no  "peeT'of 
Anfwer,    and  in  fuch  Cafe  the   Plaintiff  is    to  go  on  Member  of 
where  he  left  off  before  the  infufticient  Anfwer  was  commoJ,°^ 
put  in.  tiio'  this  is 

fume  Hard- 
(liip;  but  if  there  be  a  Sequeftration  nifi  againft  a  Peer  for  Want  of  an  Anfvver,  and  the  Peer 
puts  in  an  Anfwer  which  is  infufficient,  yet  tlie  Order  for  Sequeftration  fhall  not  be  abfolute, 
but  a  new  Sequeftration  niji. 

Mafler  of  the  Rolls :  As  in  Cafe  of  a  Peer,  or  Mem- 
ber of  the  Houfe  of  Commons,  it  is  an  Hardftiip 
upon  them  that  a  Sequeftration,  which  in  fome  Re- 
fpefts  Is  in  Nature  of  an  Execution,  is  the  firft  Procefs; 
fo  when  a  Sequeftration  is  granted  againft   a  Peer  nifi 

Vol.  IL  5  F  for 
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for  Want  of  an  Anfwer,  it  is  good  Caufe  againft  fuch 
Order  nifi,  to  fhew  that  the  Anfwer  is  put  in,  which 
muft  be  allowed  for  Caufe,  and  when  that  Anfwer  is 
reported  infufficient,  the  Plaintiff  muft  move  again  de 
novo  for  a  Sequeftration  niji,  which  Goldsborougb  the 
Re"ifter  faid  was  the  Courfe  of  the  Court. 

Cafe  1 1  s.  Strle  verfus  St.Eloy, 


At  the  Rolls. 


fcs  /^"^NE  feifed  in  Fee  of  Lands  near  Godalmin  in  Surry 
his  ^""^  ^^^^  ^^^^^  ^'^  Mortgage,    and  likewife  feifed  in 


One  devifcs 
his  Lands 
D.  to  A.{h 

Coufinj  an  Fee  of  Other  Lands,  deviled  his  Lands  in  Godalmin  to 
Ageoftwen-  his  CouHn  and  God-daughter  Jane  Styles  at  her  Age 
^y'r°^^'  1"^-  of  twenty-one,  juhjeSi  to  the  Incumbrances  that  were  there- 
incumbran-  upon,  and  Ordered  that  the  Rents  and  Profits  of  the 
ces  there-     Premifles  ihould,  durine  the  Infancy  of  his  faid  God- 

upon,  and  '  ^  -r-itrt  ri 

the  Rents  daughter,  be  paid  to  her  Father  tor  her  iole  Ufe, 
inSy  to  ^"d  ^evifed  other  Lands  to  Truftees,  in  Truft  to  pay 
be  paid  to  her  the  Teftator's  Debts. 

Father,    and 

devifes  all  his  other  Lands  to  Truftees  to  pay  his  Debts,  the  Lands  in  D.  being  mortgaged,  this 

Mortgage  fhall  be  difcharged  by  Monies  arifing  from  the  Sale  of  other  Lands, 

Ohj.  The  Lands  in  Godalmin  are  devifed  fithjeSl  to  th& 
Incumbrances  thereupon,  for  which  Reafon  the  Devifee 
muft  take  them  cum  onere,  and  be  contented  to  pay  off 
the  Mortgage. 

I 

Mafler  of  the  Rolls  contra :  The  Devife  of  the  Eftate 
fubje^l  to  the  Incumbrance  is  no  more  than  what  is 
implied,  for  the  Teftator  could  not  do  it  other  wife  ; 
but  when  the  Teftator  devifes  other  Lands  to  pay  his 
Debts,  this  muft  be  intended  all  his  Debts,  and  con- 
fequently  the  Debt  by  Mortgage  of  Godalmin  is  Part  of 
thofe  Debts  which  are  to  be  paid  off  out  of  the  Money 
arifing  by  Sale  of  tlie  Truft-Eftate  ;  and  this  is  the 
ftronger,  by  the  Teftator's  having  appointed  the  Rents 
and  Profits  during  the  Infancy  of  his  God-daughter  to 
4  be 
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be  paid  to  the  Infant's  Father  for  the  fole  Ufe  of  the 
Infant,  which  is  as  much  as  to  fay,  that  they  fliall  not 
go  or  be  applied  in  Difcharge  of  the  Mortgage. 

And  tho'  the  Infant  by  her  own  Bill  had  fubmitted 
to  pay  off  this  Mortgage,  yet  his  Honour  faid,  he  muft 
take  Care  of  the  Infant,  and  not  fuffer  her  to  be  caught 
by  any  Miftake  of  her  Agent. 

Wherefore  paying  the  Cofts  of  the  Day,  let  the  In- 
fant amend  her  Bill. 


Anonymm.  Cafe  1 19. 

l^OTE'j  the  Courfe  of  the  Court  is,  That  where  a  where  the 
Caufe  is  brought  on  upon  Bill  and  Anfwer,  and  brought"oii 
the  Plaintiff's  Bill  is  difmiffed  as  againit  a  Defendant,  °"'y°".-^''' 
in  fuch  Cafe  only  40  s.  Cpfts  is  to  be  paid  by  the  i,"theBnnI' 
Plaintiff;  but  if  the  Plaintiff  has  a  Decree  againft  the  ^i'^'^feJa- 
Defendant,  tho'  upon  Bill  and  Anfwer  only,  if  the  the  Detin- 
Plaintiff  has  Cofts  siven  him,  it  muft  be  Cofts  to  be  ^'T'  '^'"' 

o  '  only  40  s, 

taxed.  Cofls  are  to 

be  paid  ;  but 
if  the  PlaiiuifFhas  a  Decree  againft  the  Defendant,  tho*  only  on  Bill  and  Anfwer,  there  Cofts 
muft  be  taxed. 


Peck  verfus  Halfey.  ^^^ ''°- 

^t  the  Rolls. 

THE  Teftatrix  Mrs.  Peck  by  her  Will  inter  d\  after  <^"^  l''^- 
r  I       r    1         n    I      •  I        queaths  to 

Legacies  ^iven  to  ieveral  or   her  Relations,    be-  herCrand- 

queathed  to  her  two  Grandchildren  A.  and  B.  fome  ^'/fome  Jfher 
her  befl  Linnen,  and  made  J.  S.  reliduary  Legatee.  fceftLinnen; 

this  void  for 
the  Uncertainty  ;  yet  the  Court  recommended  it  to  the  Executor  to  give  feme  of  tlie  beft 
Linnen  to  the  Legatee, 


^o" 


M^fler 
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A  Bequeft  of      Maflcr  of  the  Rolls :    This   Is  a  void  Legacy  for  the 
fuch  of  the    Uncertainty  ;   the  bcfi  of  my  Linnen  Is  uncertain,  but 

beft   Lin-  ■'  ,    n    t  •  •  •       il-n         -C   ' 

nen  as  the  jome  Of  my  bejt  LinneTi  is  more  uncertain  Itill ;  it  it 
ftouU^think  ^^'^^^  i\xd\  or  fo  much  of  my  beft  Linnen,  as  they 
fit,  or  as  the  fhould  chufe,  or  as  my  Executors  fliould  chufe  for 
ftouTdchufc  them,  this  would  be  good,  and  by  the  Choice  of  the 
had  been  Legatees  or  Executors  Is  reducible  to  a  Certainty,  but 
in  this  Cafe  it  is  merely  void  for  the  Uncertainty. 


good. 


However,  afterwards  forafmuch  as  thefe  were  fo 
near  Relations  to  the  Teiiatrix  as  Grandchildren,  and 
having  no  other  Legacy  by  the  Will,  and  fince  it  was 
plain  the  Teftatrix  intended  fome  Linnen,  his  Honour 
did  by  the  decretal  Order  recommend  it  to  the  reiiduary 
Legatee,  to  give  fome  of  the  beft  of  the  Teftatrix's 
Linnen  to  thefe  Legatees  A.  and  B.  which  Recommenda- 
tion in  the  like  Cafes  (he  faid)  the  Court  had  lome- 
tlmes  made. 


Cafe  lit.  Cla-vering  verfus  Clavering. 

Lord  Chan- 
cellor King. 

Tenant  for       I   'HE  Defendant  was  Tenant  for  Life  of  Lands  in 
LifeofCoai-    X    Durham,  but  not  without  Impeachment  of  Wafte; 

Mines  may  .  ^  .      .  '^  .  .,  ,     . 

open  new     the  Plaintift  was  the  Remainder-man  in  Tail,  and  in 
Sr't°h?'''''^^'  thefe  Lands  there  were  feveral  Mines  of  Coals,  which 
working  the  Were  opcn  before  the  Defendant  the  Tenant  for  Life 
Coais.^'"°    came  to  the  Eftate,    and  the  Tenant  for  Life  opened 
the  Earth  in  feveral  Places,  but  (as  it  was  faid)  with 
Defign  only  to   purfue  the  old  Vein  of  Coals.     And 
the  Plaintiff  moved  for  an  Injunftion  to  ftay  the  De- 
fendant from  opening  the  Earth  in  any  new  Place. 

Lord  Chancellor:    This  was  determined  in  the  great 

Caufe  of  Hellier  verfus    Trviford,    in   w  hich  I  was  of 

Counfel,  the  Matter  was  tried  at  the  Aflizes  in  Devon- 

4  fJjire 


US 

m 
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/Ijire  before  Mr.  Juftice  Poivel,  and  held  great  Parr  of 
the  Day  ;  there  it  was  proved  by  WitnelTes  to  be  the 
Courfe^  of  the  Country,    and  a  Pra£lice   well  known  ''^ 

in  thofe  Parts  among  the  Miners,  that  any  Perfon  ha- 
ving a  Right  to  dig  in  Mines  inay  purfue  the  Mine, 
and  open  new  Shafts  or  Pits  to  follow  the  fame  Vein  ; 
and  that  otherwife  the  working  in  the  fame  Mines 
would  be  imprafiicable,  becaufe  the  Miners  would  be 
choaked  for  want  of  Air,  if  new  Holes  (hould  not  he 
continually  opened  to  let  the  Air  in  to  them  ;  and  the 
fame  Vein  of  Coal  frequently  runs  a  great  Way,  and 
(as  Lord  Chancellor  exprelTed  it)  the  fame  Mine  of  Coals 
was  very  knowable  and  eafy  to  be  difcerned  ;  befides, 
that  to  Hop  the  Working  might  be  the  Ruin  of  the  Hazaido 
Colliery  for  ever ;  and  in  the  prefent  Cafe  it  appeared  himal 
that  there  was  a  Fire-Engine  kept  by  the  Tenant  for  t«%'.the 
Life  of  thefe  Mines,  which  carried  off  the  Water,  a  Coai""  ° 
v/ithout  which  the  Mines  would  be  loft,  and  the  ^'"''• 
working  of  this  Fire-Engine  coft  40  or  50/.  a  Week. 

Then    it  was  objefled  by  the  Attorney  General,  that  One  feifed 
thefe  Mines  were  not  opened  when  the  Settlement  was  of  Lands 
made  ;  having  been  opened  by  the  Perfon  who  by  that  Jh'ereTre 
Settlement  claimed  an  Eftate-tail,  and  was  fmce  dead  Coai-Mines 
without  Iflue,  whereas  the  Settlement  gave  only  the  Be-  JSdeTthe ' 
nefit  of  the  Mines  then  opened  to  the  Tenant  for  Life.  ^^^IrRt 

maiiider  to  B.  for  Life,  J.  opens  the  Mines,  works  them,  and  dies  without  Iflue;   B.  may 
continue  working  in  all  Mines  lawfully  opened. 

Sed  per  Cur:  It  feems  as  if  the  Tenant  for  Life  may 
work  all  Mines  which  were  lawfully  opened  by  the  pre- 
cedent Tenant  in  Tail,  tho'  fubfequent  to  the  Settle- 
ment. 

So  deny  the  InjunsElion. 
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Care  ,a..  Thomas   Davis  Leffee    of?  pf^j^^jj 
John  Peirce,  S  ^ ' 

Crefwkk  Norton  if  Mary^j^^^^^^^^^^^^^ 

.^.  feifedin    ^  I  "HIS  was   an  Eje£lment  tried  at  Chelmsford  Sum 
Son' 5. 'and    "^     Hier   Afllzcs    1 7  26,  and  the  Lands   in  Qiieftioi 


2 Sifter c  being  of  fmall  Value,  and  depending  merely  on  the 
vifes  his  Words  of  a  Will,  it  was  by  Confent  made  a  Cafe  to 
s'on  5  Tn^''  ^^  determined  by  the  Opinion  of  Mr.  Juftice  Reynolds, 
Tail  gene-   who  tried  the  Caufe. 

ral,  and  if 

his  Son  B.  (hould  die  without  Iflue,  and  his  Wife  {hould  furvive  him,  then  the  Wife  to  have 
the  Premiffes  for  Life,  Remainder  to  C.  in  Fee  ;  B.  the  Son  dies  without  Iflue,  but  Teftator's 
Wife  dies  before  him ;  C.  is  not  intitled  to  the  Remainder  in  Fee,  becaufe  the  Contingency  is 
annexed  to  all  the  Devifes  over. 

The  Cafe  was,  Thomas  Hooker  the  Defendant's  Uncle 
was  feifed  in  Fee  of  Lands  in  SeewardStone  in  the 
Parifh  of  Waltham-holy-crofs  in  EjfeXy  and  had  a  Wife 
Alice^  an  only  Son  William  Hooker,  and  a  Sifter  Mary 
Stratton. 

Thomas  Hooker  the  Father,  by  his  Will  dated  the 
'5th  of  July  1705,  devifed  his  Lands  to  his  Son 
William  Hooker  and  the  Heirs  of  his  Body,  and  if  his 
faid  Son  Ihould  die  without  liTue  of  his  Body,  and 
the  faid  Teftator's  Wife  Alice  Hooker  ftiould  furvive 
his  the  faid  Teftator's  Son,  then  the  Teftator's  Wife- 
Alice  Ihould  enjoy  the  Premiftes  for  her  Life,  and  after 
her  Deceafe,  that  the  Premides  fliould  be  enjoyed  by 
the  'I'eftator's  Sifter  Mary  Stratton  for  her  Life,  and  af- 
ter her  Deceafe  [the  Teftator's  Son  William  Hooker  be- 
ing dead  without  Iflue  as  aforefaid]  then  the  Teftator 
devifed  the  Premifles  to  the  Lcfior  of  the  Plaintift^ 
John  Peirce,  and  to  two  others  Pigborn  and  Randal 
I  (both 
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(both  fince  dead)  and  to  their  Afligns  for  ever.  The 
Teftator  Thomas  Hooker  died,  the  Wife  Alice  did  not 
furvive  the  Teftator's  Son  William  Hooker ^  but  died  l)e- 
fore  him. 

The  6  th  of  September  1709  the  Son  J  Villi  am 
Hooker  died  without  Ifliie;  upon  which  Mary  Stratton 
the  Teftator's  Sifter  and  Heir  entered,  enjoyed  the 
Premift'es  for  her  Life,  and  died  the  icth  of  OSiohcr 
1723. 

'Pighorn  and  Randal  two  of  the  Devifees  over  in  Fee 
died,  and  the  other  Devitee  John  Peirce  furvived,  and 
was  the  Leftcir  of  the  Plaintift^ ;  and  the  QLieftion  was, 
whether  John  Peirce  the  furviving  Devifee  took  any 
Thing  by  this  Devife,  in  Regard  Alice  Hooker  the 
Teftator's  Widow  died  in  the  Life-time  of  the  Tefta- 
tor's Son  William  Hooker ;  fo  the  Contingency  of  the 
Son  dying  without  Ift'ue  in  the  Life-time  of  the 
Teftator's  Wife  had  not  happened,  and  whether  this 
Contingency  was  annexed  to  all  the  fubfequent  Eftates 
and  Limitations,  and  prevented  any  one  of  them  from 
taking  Effea  ? 

Objected  by  Serjeant  Baines,  ifi,  That  the  Remainder 
devifed  to  Alice  Hooker  the  Teftator's  Widow  was  a 
vefted,  and  not  a  contingent  Remainder ; 

zdly.  That  if  the  Remainder  to  the  Teftator's  Wi- 
dow was  a  contingent  Remainder,  yet  this  Contin- 
gency did  not  extend  to  the  fubfequent  Limitations ; 
but  the  Devife  to  the  Lefibr  of  the  Plaintiff  (Peirce) 
was  to  be  taken  as  a  fubftantive  Devife,  without  any 
Regard  had  to  the  Contingency  of  the  Teftator's  Son 
dying  without  Kfue  in  the  Life-time  of  the  Teftator's 
Wife;  That  the  principal  Cafe  did  not  difi^er  froni  the 
Cafe  of  a  Devife  to  my  Son  in  Tail,  and. for  Want  of 

ia\ie 


592.  De  Term.  S.  Micbaelis,  1726. 

IfTue  of  rny  Son  the  Remainder  to  my  Wife,  or  of  a 
JDevife  to  my  Son  and  the  Heirs  of  liis  Body,  and  if 
he  die  without  Iffue,  then  the  Remainder  to  my  Wife; 
in  which  Cafe  the  Words  [if]  or  [then""]  would ^-be 
inligniPicanr,  and  no  more  than  the  Law  implied,  ^ 
exprejjio  eorum  qu,c  tacit e  injunt  nihil  operatur  y  and  that 
in  the  Limitation  of  the  Remainder  to  the  Wife  lor 
her  Lxft,  the  Words  [in  Cafe  fhe  be  living  at  the  Time 
of  the  Son's  dying  without  lilue]  muft  plainly  be  im- 
material and  inlignificant ;  for  it  the  Teilator's  W^ife 
was  not  then  living,  ilie  could  not  take;  and  it  was 
the  ftronger,  as  it  was  but  an  Eftate  for  Life  which 
was  given  to  the  Wife,  and  was  the  fame  Thing  as  if 
the  Devife  were  to  A.  for  Life,  and  if  B.  furvives  A. 
then  to  B.  for  Life,  in  which  Cafe  this  would  be  a 
veiled  Remainder  in  B.  and  the  W^ords  [if  R  furvives 
J.]  would  be  void,  and  no  more  than  implied,  be- 
caufe  B.  could  not  take  unlefs  he  furvived  A. 

Or  fuppofing  this  to  be  a  precedent  Condition,  or 
a  precedent  Contingency  to  the  vefting  of  the  Eftate  for 
Life  to  Alice  the  Teftator's  Wife,  yet  the  Devife  of  the 
Remainder  in  Fee  to  Teirce  and  the  two  others  upon.: 
the  Death  of  the  Teftator's  Son  without  IfTue,  was  a 
good  Subiiantive  Devife,  and  confequently  the  LelTor 
of  the  Plaintiff"  well  Intitled. 

Mr.  Juftlce  Reynolds :  If  the  Devife  had  been  to 
the  Teftator's  Son  and  the  Heirs  of  his  Body,  and 
if  the  Teftator's  Son  ftiould  die  without  Iftue,  and 
the  Teftator's  Wife  ftiould  furvive  him,  then  to  the 
Wife  lor  her  Life,  it  might  be  reafonable  to  take  it  to 
I  be 

'  *  fFhen  and  Then  are  Adverbs  of  Time,  and  when  rhey  refer  to 
a  Thing  diat  muft  of  NecclTity  happen,  as  when  an  Infant  might 
come  to  twenty-one,  then  thele  ^A'^ords  do  not  make  a  contingent  Re- 
mainder, 3  Co.  21.  a.  Bor^Jiofi's  Cafe  •,  but  in  this  Cale  it  is  wholly  un- 
certain whether  the  Son  fliould  die  without  Ifllie  in  the  Tife  of  the  Mo- 
tlicr,  and  therefore  not  within  the  Rule  of  Borajlon\  Cafe. 


'  "~    ~  — ^^^^^— ^^         I  I  I  M^ . 
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be  a  veiled  and  a  common  Remainder  to  the  Te- 
flator's  Wife,  upon  the  Son's  dying  without  IfTue; 
but  as  it  would  have  been  plainly  other  wife,  if  the 
Devife  had  been  to  the  Wife  in  Tail^  or  in  Fee,  in 
Cafe  the  Son  fhould  die  without  Iffue,  and  the  Te- 
ftator's  Wife  fhould  be  then  living  ;  fo  in  the  pre- 
fent  Cafe  it  is  the  fame  as  if  the  Devife  upon  this 
Contingency  had  been  to  the  Teftator's  Wife  in  Fee, 
becaufe  all  thefe  Remainders  are  but  as  one  Eftate  a* 
tiling  upon  the  fame  Contingency,  and  as  from  one 
Root. 

Moreover  this  Devife  to  Pe'trce  and  the  two  others 
in  Fee,  on  the  Teftator's  Son's  dying  without  Ilfue,  can- 
not be  taken  as  a  fubftantive  Devife,  becaufe  the  De- 
vife is  to  Peine  and  the  two  others  in  Fee,   the  Tefta- 
tor's Son  being  dead  without  IfTue  as  aforejaid ;  which 
Words  [as  aforefaid]  imply  as  in  Manner  aforefaid,  or 
as  if  thefe  Words  had  been  repeated,  (liiii.)  in  Cafe  my 
Son  dies  without  Iffue,  my  Vyife  then  living;  for  which 
Reafon  the  Contingency  not  happening,  the  Devife  to 
Fierce  and  the  two  others  is  void ;  and  if  this  were  but 
doubtful,  yet  by  doubtful  Words  an  Heir  ought  not  to 
be  dilinherited. 

Whereupon  the  Judge,  after  fome  Days  taken  in 
conlidering  of  the  Cafe,  delivered  out  the  Poflea  to  the 
Defendant,  with  thefe  Words  fubfcribed, 

I  am  of  Opinion,  that  the  Remainder  limited  to  the 
Leffor  of  the  Plaintiff  by  the  Will  of  Thomas  Hooker  is 
a  contingent  Remainder  depending  on  the  Death  of 
William  Hooker  without  Iffue  in  the  Life  of  Alice  the 
Teftator's  Wife ;  and  as  that  Contingency  never  hap- 
pened, the  Remainder  which  depended  thereon  could 
never   arife ;    therefore   let  the    Affociate    deliver  the 
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Toftea  in   this  Cafe  to  the  Defendants    or  their    At- 
torney. 

Dec.   19.    172^.  James  Reynolds] 


Cafe  123.  Anonymiis,     On  Petition. 

Lord  Chan- 

Creditor"^  T  JPON  the  Petition  of  a  Bankrupt  complaining 
coming  in  ^^  that  A.  One  of  his  Creditors  had  come  in  under 
Commiffion  ^^e  Commilllon  and  proved  his  Debt,  yet  had  arretted 
ofBankrupt-  fhe  Bankrupt,  and  praying  to  be  difcharged :  The  Coun- 
to'protc°his^  fel  of  the  other  Side  infilled,  that  by  the  Statute  of 
Debtandop-  jj^g  j  ^  £//^,  ^ap. '] .  it  is  enafted,  that  if  a  Creditor  be 
Bankrupt's  not  fully  fatisfied  out  of  the  Bankrupt's  EfFefts,  he 
CenSe'^  may  notvvithftanding  take  his  Courfe  at  Law  againft 
yet  he  {hall    the  Bankrupt   for  the  Relidue  of  his  Debt,  and  tho* 

Bankru?at  ^Y  ^^^^  ^  ^^^'  ^^P'  ^^'  ^^  ^^^  Bankrupt  has  his  Certifi- 
Law,uniefs  cate  figned  by  four  Fifths  in  Number  and  Vahie  of 
aTiBcnefit'of  ^^^^  Creditors,  and  allowed  by  the  Lord  Chancellor,  then, 
theCommif-  and  not  otherwife,  the  Bankrupt  is  diicharged  of  his 
ly^as'to^e  Dcbts,  yet  in  this  Cafe  the  Bankrupt  was  not  within 
Dividends,    xho.  latter  Statute,  fo  as  to  have  his  Debts  difcharsed, 

but  as  to  his    %        y        •  i*y^*r  ii  i  ^ 

voting  a-      he  having  not   got   his  Certmcate   allowed,    and  was 
Bankru'?s    ^^^'^^^^  ^^^  Statute  of  the    i  3  £//^.  liable  to  be  fued  by 
gaining  his    the  Creditor  for  the  Debt,  efpecially  in  this  Cafe,  the 
Certificate.    (^jj-etUj-Qj-  coming    iuto  the  Commiilion  for  no  other 
Reafon  but  to  oppofe  the  Bankrupt's  having  his  Cer- 
tificate, which  he  would  have  had,  if  the  Creditor  had 
not  come  in  and  proved  his  Debt. 

That  the  Creditor  was  willing  to  waive  taking  any 
Advantage  of  the  Bankrupt's  EfFe£ls  or  Eftate,  and 
therefore  it  was  fit  he  Ihould  be  at  Liberty  to  fue  the 
Bankrupt  at  Law,  he  not  having  got  any  Certificate, 
otherwife  the  Creditor  might  be  under  a  Dilemma,  if  he 
2  had 
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had  not  come  in,  the  Bankrupt  would  have  gained  his 
Certificate  ligned  by  four  Fifths  of  his  Creditors  in 
Number  and  Value,  and  now  he  had  come  in,  tho' 
for  no  other  End  than  to  oppofe  the  Bankrupt's  havine; 
the  Certificate,  yet  Endeavours  were  ufed  to  deprive 
him  of  the  Benefit  of  the  Law  againft  the  Bankrupt. 

Lord  Chancellor:  It  has  been  the  Conftru(£lion  of  the 
Court  of  Equity,  upon  the  latter  Statute  which  dis- 
charges the  Bankrupt  of  liis  Debts,  on  his  procuring 
a  Certificate  figned  by  four  Fifths  of  his  Creditors,  and 
allowed  by  the  Chancellor,  that  where  a  Trader  be- 
comes a  Bankrupt,  and  any  one  of  his  Creditors  comes 
in  before  the  Commillion  to  prove  his  Debt,  tho'  with 
Defign  only  to  oppofe  the  Bankrupt's  Certificate,  yet 
this  Proceeding  of  the  Creditor  is  an  Ele6lion  to  take 
his  Remedy  for  his  Debt  under  the  CommilTion,  and 
if  pending  that,  the  Creditor  fues  and  arrefts  the  Bank- 
rupt, it  is  taken  to  be  an  Oppreflion.  Therefore  let 
the  Creditor  at  his  own  Expence  difcharge  the  Bank- 
rupt out  of  Cuftody. 

But  if  fuch  Creditor  will  waive  having  any  Benefit 
under  the  Statute,  flay  a  reafonable  Time,  and  there 
is  an  Improbability  of  the  Bankrupt's  being  able  to 
gain  his  Certificate  figned  by  four  Fifths  in  Number 
and  Value  of  his  Creditors,  or  allowed  by  the  Court, 
in  fuch  Cafe,  if  the  Creditor  applies  to  the  Court, 
declaring  his  Confent  to  waive  any  Right  or  Share  of 
the  Bankrupt's  Eftate  under  the  Commilhon,  and 
praying  that  he  may  fue  the  Bankrupt,  I  think  it 
might  be  reafonable  for  the  Court  to  give  Leave  to 
fuch  Creditor  to  proceed  at  Law  againif  the  Bankrupt 
for  his  Debt. 


Ex 
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Cafe  124.   Ex  parte  of  the  Eajl- India  Company. 


Lord  Chan- 
ce 0,  ing.  Trader  contra6led  with  the  Company  at  one  of 
ISmg^  at  ^  their  Sales  for  the  Purchafc  of  a  Parcel  of  Eafl- 
Common  jy^^:^  Goods,  to  be  paid  for  at  a  future  Day  and  be- 
niol^idTome  fore  the  Day  of  Payment  he  became  a  Bankrupt. 

inonaCoiTi- 

miflion  of  Bankruptcy  but  fuch  as  were  Creditors  at  the  Time  of  the  Bankruptcy,  becaufe 
the  Bankrupt  could  not  afterwards  cliarge  his  Eftate.  But  now  (iince  the  7  Geo.  i.  cap.  31.J 
If  A.  sives  a  Note  under  Hand  payable  at  a  future  Day,  before  which  Day  A.  becomes  a 
Bankrupt  -,  in  this  Cafe  fuch  Creditor  by  Note  fliall  come  in.  But  a  Contrad  by  A.  at  art 
Eaft-l»d\a  Sale  to  buy  a  Parcel  of  Goods,  before  which  Day  A.  becomes  a  Bankrupt,  this 
hot  within  the  above-mentioned  Statute:  Neither  is  a  Bond  or  Note  to  pay  Money  on  a  Con- 
tini2;cncy,  before  the  happening  of  which  Contingency  the  Obligor  or  Giver  of  tlie  Note  be- 
comes a  Bankrupt,  within  the  faid  Statute. 

Lord  Chancellor :  Formerly  in  cafe  a  Trader  contrafl;ed 
a  Debt  payable  at  a  future  Day,  and  afterwards  (but  be- 
fore the  Day  of  Payment)  became  a  Bankrupt,  this  not 
being  a  Debt  until  after  the  Bankruptcy,  at  which  Time 
the  Bankrupt  could  not  do  any  Aft  to  alien  or  lefTen 
his  Eftate  to  the  Prejudice  of  his  Creditors,  fuch  Con- 
trail was  held  void,  and  the  Creditor  not  allowed  to 
come  in  for  a  Satisfa£lion  under  the  Commiflion. 

And  in  fome  Cafes  it  was  thought  hard,  that  if  one, 
on  the  Buying  of  Goods,  or  for  other  valuable  Confi- 
deration,  Ihould  give  a  Note  under  his  Hand  payable 
at  a  future  Day,  and  aclually  had  the  Goods  delivered 
to  him,  or  the  Money  lent  him,  and  before  the  Day 
of  Payment  the  Debtor  fhould  become  a  Bankrupt, 
that  in  this  Cafe  the  Creditor  could  not  come  in  un- 
der the  Commiffion  with  the  reft  of  the  Creditors ; 
wherefore  for  the  remedying  of  this,  the  Statute  of 
7  Geo.  I.  cap.  5  i.  was  made.  But  the  prefentCafe  is  not 
within  that  Statute,  becaufe  the  Goods  were  not  deli- 
vered, nor  was  the  Contra£l  figned  by  the  Party  {a). 
2  And 

[a)  See  the  Statute,  in  which  there  are  no  exprefs  Words  to  thi:;  Purpole< 
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And  at  this  Day^  if  a  Bond  or  Note  be  given  by  a 
Trader  upon  a  Contingency,  and  before  it  happens  the 
Trader  becomes  a  Bankrupt,  and  then  the  Contin- 
gency happens  ;  this  is  not  within  the  AdT:,  neither 
Ihall  the  Debt  ariling  {a)  after  the  Bankruptcy  be  fa- 
tisfied  under  the  Commillion. 


Bays  verfus  Bird.  cafe  125. 

Lord  Chan- 

IV/fR.  Zouch  late  of  Odyham  in  the  County  of  Hants  ^' 

^^-B-  deceafed,  by   Deed  of  Settlement  in    1702  ere- peeof^Land 
ated  a  Term  of  500  Years  in  the  Manor  of  Odyham,  'l^emifed  ti:e 
and  the  Waftes  and  Commons  there,  in  Truftees  the  to  Xniftecs 
Defendants  Field,  Jervoije  and  Redyard,  in  Trull:  to  pay  ^  ^-  ^"'^ 
Debts,  and  for  a  Charity,  upon  which  Premises  there  Years  in 
was  great  Qiiantity  of  Timber  growing,  and  the  Term  JebfsTnd^^ 

was  not  without  Impeachment  of  Wafte.  for  a  Cha- 

rity ;  B.  one 

of  the  Truftees  being  in  PoiTeffion,  and  as  a  Receiver  appointed  by  the  Court,  cuts  down 
1000/.  worth  of  Timber,  D.  one  of  the  other  Truftees  confenting;  B.  the  Truftee  for  the 
Charity,  or  as  Receiver,  ought  not  to  take  Advantage  of  his  having  Pofleflion,  without  which 
he  could  not  cut  down  the  Timber,  yet  the  Timber  muft  be  valued  according  to  what  it 
would  be  worth  at  the  End  of  the  Term  of  500  Years. 

Upon  Zoucl/s  Death  the  Reverfion  defcended  to  his 
Heir,  who  fold  the  Reverlion  and  Inheritance  to  Field 
one  of  the  Truftees  of  the  Term,  who  was  aUo  ap- 
pointed Receiver  of  the  Eftate  by  the  Court. 

Field  cut  down  from  the  Waftes  and  Comm.ons  of 
the  PremilTes  above  1800/.  worth  of  Timber,  but 
left  fufficient  for  Repairs  and  Botes  for  the  Tenants. 

Vol.  II.  5  I  .  The 


(«)  But  if  the  Contingency  happens  before  tlie  Bankrupt's  Eftate  be 
fully  diftributcd,  fuch  Creditor  fhall  come  in  fro  rata.  Vide  pofb  Ex 
parte  Cafwell,  i^c~,WrMfiy 
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The  QLieilion  was,  whether  the  Defendant  Field 
fhould  make  any,  and  what  Satisfa£lion  to  the  Trull 
for  the  Timber  which  he  had  cut  down? 

Obj.  for  the  Charity  :    Tho'  the  Timber  was  Part  of 
the  Inheritance,  and  Field  was  Owner   of  the  Inheri- 
tance, yet  if  he  had  not  been  a  Trullee  of  the  Term 
nor  Receiver  of  the  Eftate,  he  could  not  have  juftified 
entring  upon  the  PremliTes  during  the  Term  to   cut 
A  Truftec  of  down  any  Timber;  and  it  was  compared  to  a  Copy- 
aCha^Ttyr   ^^^^^  whtxc,  tho'  the  Right  to  the  Timber  be  in  the 
fubjed  to      Lord,  yet  cannot  the  Lord  enter  to  cut  it  down ;  and 
chafes^'the"^  tho'  the  Timber  If  blown  down  would  belong  to  the 
Reveriion  in  Lord,   or  to  the  Owncr  of  the  Inheritance,  yet  this 
not  cut     *  would  be  the  Afl:  of  God ;  but  the  Lord  or  Reverfioner 
down  the     cannot  by  his  own  A£1  entitle  himfelf  to  the  Timber, 

I  imber,   if  ,         .    -»  _  „  i         /!•  i  i 

Ik  does  lie    which  m  the  prelent  Cafe  ought  to  be  eitimated  accord- 

SaliftaSiot  ^"§  ^o  ^^"'^  ^^^^  ^"^  Value  it  would  yield  at  the  End 
to  the  Cha-  of  the  Term  of  500  Years,  at  which  Time,  if  ftanding, 
"'^'  it  would  however  be  decayed  and  rotten  and  of  little 

Value ;  and  tho'  the  Defendant  Field  was  a  Truftee,  he 
ought  not  to  make  Ufe  of  that  PolTeilion  to  the  Preju- 
dice of  the  Truft,  much  lefs  make  an  ill  Ufe  of  the 
PolTeflion  he  had  as  Receiver,  that  being  to  be  looked 
upon  as  the  Hand  of  the  Court,  and  therefore  the 
Court  ought  to  make  him  pay  as  much  as  it  w^ould 
have  been  worth  his  While  to  have  given  the  other 
Truftees  for  their  Leave,  If  it  had  been  asked  for  the 
cutting  down  this  Timber,  which  ought  (It  was  faidj 
to  be  Half,  and  that  it  would  be  very  well  worth  the 
Defendant  Field's  While  to  give  Half  for  fuch  Licence, 
in  regard  whatever  he  got  thereby  was  clear  Gain,  and 
the  Termors  had  a  fpecial  Property  in  the  Trees,  as  to 
the  Mail  and  Shade. 

I  Upon 
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Upon  this  it  was  proved  by  Field,  that  Redyard,  an- 
other of  the  Truftees,  gave  him  Leave  to  cut  down  the 
Timber ;  and  as  to  the  Termors  Property  of  the  Maft 
and  Shades,  it  would  hardly  fatisfy  the  Charity  to  have 
an  IlTue  to  try  the  Value  of  the  Maft  or  Shade  during 
the  Term. 

That  during  the  Term,  and  before  the  End  there- 
of, it  was  likely  by  fome  Tempell  or  Accident  the 
Trees  might  be  blown  down,  and  then  Field  would 
be  entitled  thereto ;  alfo  that  this  being  a  Common 
or  Wafte,  (and  not  Inclofures)  the  Jury  would  give 
but  little  Damages  for  the  LelTor's  entring  upon  the 
Land  and  cutting  the  Timber. 

Lord  Chancellor:  It  is  plain  that  Field  as  the  Pur- 
chafer  of  the  Reverfion  could  not  enter  upon  the  Pre- 
miffes  to  cut  down  the  Timber ;  and  as  to  Redyard  the 
Co-Truftee's  Aflent  to  the  Cutting  down  of  the  Tim- 
ber, it  was  a  Breach  of  Truft  in  him,  of  which  the 
Defendant  Field  ought  not  to  take  any  Advantage,  fo 
that  fomething  ought  to  be  paid  to  the  Charity  or 
Truft  for  their  Leave. 

And  on  his  Lordftiip's  propofing  220  /.  both  Parties 
agreed  thereto,  and  fo  the  Matter  was  compromifed. 

Another  Point  arofe  in  this  Cafe,  which  was,  that 
the  faid  Mr.  Zouch  by  his  Deed  in  1702  granted  his 
Hundred  and  Manor  of  Odyham  in  HampJJjire,  and  his 
Manor  of  Woking  in  Surry,  and  all  his  Manors,  Lands  and 
Premiffes  in  Odyham  and  Woking  aforefaid.    Whereupon 

The  Qiieftion  was,  Whether  the  Grantor's  Manor  ^^p  p^^^^s 
of  HartleroTP,  which  was  within  the  Hundred  of  Ody  aii  Hundred. 
ham,  but  not  wathin  the  Manor  of  Odyham  or  Woking, 
fhould  pals  by  this  Deed  ?     And  after  Debate, 

Lord 
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Onefcifcdin       Lord  chancellor:   An  Hundred  is  only  a  Franchife 
HmidreT     con{irtlng  of  a  Court  called  the  Hundred  Court,  and 
and  of  Lands  probably  has  the  Return  of  Writs,  and  by  fuch  Grant 
dred^grants'  ^^^  Frunchlfe  pafTes,   but  not  all  the  Teftator's  Lands 
the  Hun-     wlchin  that  Franchife ;  wherefore  by  the  Word  [Hun- 
pafies  only    drcd]  the  Manor  of  Hartleron?  not  being  named  in  the 
'h'ife  "^^"d    ^^''^"^j  ^°^^  '^ot  pafs,  and  the  rather  in  Regard  I  heard 
not  the        it  faid  and  offered  to  be  made  out,  that  the  Manor  of 
HundriV''^  ^^^tleroiv   and   the    Hundred   and   Manor  of  Odyham 
came  to  Mr.  Zouch's  Family  by  different  Purchafes,  and 
at   different   Times;    but  where  Mr.  Zouch  grants  his 
Hundred  and  Manor  of  Odyham,  and   his   Manor   of    ' 
Woking,  and  all  his  Manors,  Lands  and  Tenements  in 
Odyham  and  Woking  aforefaid,  the  Words  [Odyham  afore- 
faid]  muft  have  Reference  to,  and  intend  the  Hundred 
of  Odyham,  efpecially  as  the  Grant  is  of  all  the  Gran- 
tor's Manors  and  Lands  in  Odyham  aforefaid,  fo  that 
tho'  there  may  be  a  Manor  within  a  Manor,  yet  it  is 
not  likely  that  Hartlerorp  Manor  Ihould  be  a  Manor 
within  the  Manor  of  Odyham,  nor  is  it  pretended  fo  to 
be,  neither  does  it  appear  that  Odyham  is  mentioned  as 
a  Vill  in  the  Deed,  but  only  as  an  Hundred  and  Manor. 

But  it  being  obferved,   that  Woking  was  named   as 
well  as  Odyham  ;  whereas  Woking  could  not  be  intended 
as  an  Hundred,  but  rather  as  a  Vill,  and  fo  mult  Odyham  - 
when  coupled  together. 

Lord  Chancellor :  Then  let  this  be  tried  in  a  feigned 
Iffue  at  the  next  Aflizes  for  Hants,  whether  comprifed 
or  not  comprifed  within  this  Grant  of  1702  ;  and  let 
Mr.  Field  be  Defendant,  and  the  rell  of  the  Truftees 
Plaintiffs,  and  let  the  Deed  be  admitted  to  have  been 
executed  by  Zouch,  and  that  Zouch  was  at  that  Time 
ieiled  of  Lands  in  Hartlerorp. 

-^  z  D  E 
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Sir  "John  Napier  verfus  ha dy  Effingham,  c^re  126. 

Lord  Chan- 

S.  cellar  King, 

IR  John  Napier  Nephew  and  Heir  or  Sir  Theophilus  Majierofthe 
Napier  the  firft  Hufband  of  the  Defendant  Lady  ^'"''- 
Effingham,    (who    after    tlie   Death    of    Sir  Theophilus  Upon  a  De- 
tnarried  alid  fUrvived  Lord  Effingham)  brought  his  Bill  an  inln", 
againft  the  hsidy  Effingham  (inter  af)  to  be  reheved  a-  ""'efsCaufe 
gainft  a  Conveyance  gained  unduly  by  Lady  Effingham  Months  af- 
from  her   firft  Hufband  Sir  Theophilus  Napier,  whereby  J^A^e^"^? 
he    fettled   divers   Lands  lying  in  the  Middle  of  his  infan'tmay 
Eftate,  and   likewlfe  the  Manor  of  Shitlington,  a  Ma-  ""^^^I'l  d^, 
nor  that   had    been  long    in   the  Family,    of  which  fence,  and 
there  are  about  200  Tenants,  and  this  Manor  named  wimeffes 
in  the  Middle  of  the  Parcels,  Jlmounting  in  the  Wholes  an^w. 
to  above  600  /.  per  Annum  ;  whereas  the  Defendant  by 
her  Anfwer  admitted,  that  the  Lands  agreed  by  ^'xxTheo- 
philus  to  be  fettled  were  not  above  400  /.  per  Annum. 

And   the  Defendant  Lady  Effingham  preferred   her 
crofs  Bill  (^inter  at')  to  eftablifh  this  Settlement* 

Vol.  n.  5  K  Lord 
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Lord  Chancellor  Varhr  (among  other  Things)  re- 
ferred this  Matter  to  be  ftated  by  the  Mafter  ;  and  af- 
terwards the  Plaintiff  Sir  John  Napier,  an  Infant,  ex- 
hibited his  Petition  to  his  Lordlhip  for  Leave  to  bring 
a  new  Bill,  Ihewing  that  his  Caufe  had  been  mifma- 
naged  by  his  former  Solicitor,  and  making  out  the 
fame  by  Affidavits,  upon  which  the  Court  gave  Leave 
to  bring  fuch  new  Bill. 

19  Feb.  Bat  die  Defendant  Lady  Effingham  (a)  appealing  from 

'7^4-         this  Order  to  the  Houfe  of  Lords,  flie  was  let  into  the 

Pofleihon  of  the  PremifTes,    but  Leave  was  given   the 

Plaintiff  to   fliew   Caufe  within  fix   Months  after   he 

fhould  come  of  Age. 

And  now  Sir  John  Napier  petitioning  the  Court  thar 
he  might  have  Leave  to  amend  his  original  Bill,  or  be 
allowed  to  bring  a  new  or  fupplemental  Bill  as. he 
Ihould  be  advifed,  and  alfo  to  amend  his  Anfwer  to 
the  Crofs  Bill ; 

Lord  Chancellor  called  to  his  Affiftance  the  Mafler  of 
the  Rolls,  and  after  hearing  Counfel  on  both  Sides,  this 
Day  tlie  Opinion  of  the  Court  was  delivered. 

As  to  what  is  prayed  concerning  amending  the 
original  Bill,  there  does  not  appear  to  be  any  Prece- 
dent in  this  Court  of  an  Amendment  to  a  Bill  in  a 
Part  wherein  it  has  been  difmiffed  upon  the  Merits. 

The  Plaintiff  Sir  John  Napier,  now  he  is  of  Age, 
ought  to  be  well  adviied  how  he  goes  on  in  this  Caufe, 
as  it  is  infifted  at  the  Bar  that  there  was  a  Particular 
given  in  by  Sir  Theophilus  for  inftrufting  Counfel  todrav/ 
the  Settlement  in  Qiieftion,  which  comprifed  this  Ma- 
nor of  Shitiington. 

2  But 
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But  as  to  the  prefent  QLieflion  concerning  the  Man- 
ner in  which  the  Plaintiff"  ought  to  lliew  Caufe,  and 
bring  this  Matter  before  the  Court,  it  is  not  to  be  ima- 
gined that  Sir  John  is  tied  up  to  the  former  Proceed- 
ings only,  for  that  would  be  the  moft  imperfeft  Re- 
lief which  could  be  given. 

Therefore  this  Caufe  is  to  be  confidered  as  if  there 
had  been  a  common  Decree  againft  an  Infant  relating 
to  his  Inheritance,  with  a  nifi  cauja  within  fix  Months 
after  he  fhould  come  of  Age,  in  which  Cafe  it  would 
be  plain  the  Defendant  might  amend  his  Anfwer. 

All  Infant  Defendants  by  their  Anfwers  put  in  an 
early  Claim  to  the  Care  and  Proteflion  of  the  Court 
in  Relation  to  their  Right,  and  ought  to  have  it,  for- 
afmuch  as  they  are  fuppofed  unable  to  take  Care  of 
themfelves;  which  ariles  from  the  general  Superin- 
tendency  this  Court  has  over  Infants ;  all  Decrees 
againll:  them  give '  lix  Months  after  they  come  of 
Age,  to  {hew  Caufe  j  and  therefore  Sir  John  Napier  in 
the  prefent  Cafe  ought  to  have  Leave  to  put  in  a  new 
Anfwer. 

And  the  Mafler  of  the  Rolls  faid,  he  look'd  upon 
this  as  a  Matter  of  Courte  and  of  Right,  believing  that 
he  had  granted  the  (a)  fame  upon  a  Petition  ex  parte. 

Note;  The  Confequence  of  an  Infant's  putting  in  a 
new  Anfwer  is,  that  he  may  examine  WltnelTes  a-new 
to  prove  his  Defence,  which  may  be  different  from 
what  it  was  betore. 

Gardiner 

(rt)  See  the  Cafe  of  Fountain  verfus  Cain  and  Jejfs,  Vol.  I.  relaring  to 
this  Matter,  wherein  fuch  Order  was  made  by  S\v  Jcbn  Trivor  Mailer 
of  the  Rolls. 
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Cafe  127.  Gardiner  verfus  Griffith. 


Lord  Chan- 
cell  r  King. 

If  an  Ad- 
vow  fon  on- 


^AMXJEL    Gardiner    the   PlaintlfF's   Father,    being 
polTeAed  of  a  long  Term  for  ninety-nine  Years  of 
lybemort-   j^g  Advovvfon  of  EckinFtoH.   made  a  Mortgage  thereof 

2a2;ed  and  ^  i-  ,  ^ 

becomes  to  the  Defendant  by  Way  of  Alignment  of  the  Term, 
hftlii's^cX  "P*^"  Condition  to  be  void  on  Payment  of  the  Mort- 
the  Mort-  gage-money  and  Intereft  at  the  End  of  the  Year,  and 
^rffent'  'e"  ^^herc  was  a  Covenant  in  the  Mortgage-Deed  that  on 
fpcciaiiyifin  every  Avoidance  of  the  Church  the  Mortgagee  Ihould 

the  Deed  the  r  °   ° 

Agreement     pfCient. 

be  that  the  Mortgagee  {hall  prefent. 

Several  Years  after  the  Mortgagor  died. 

One  mort-  It  was  admitted  by  Lord  Chancellor  and  by  the  Coiin- 
not  with  an  fcl  on  both  Sldes,  that  if  there  be  a  Mortgage  made  of 
Advowfon  ^  Manor,  and  an  Advowfon  appendant,  before  the 
and  the  '    Mortgage  is  foreclofed  (tho'  the  Mortgagee  be  in  Poffef- 

"^imes  vo^d'  ^^°")  y^^  ^^^^  Mortgagor  fliall  prefent   if  the  Church 

Mortgagee,'  bccomcs  vold,  for  the  Prefentation  is  to  be  prefumed 

fIffion"{haU  ^^   j'^^^^  "^  Profit,   and  confequently  cannot  be    ac- 

not  prefent  couuted  for,  nor  go  towards  Satisfa£llon  of  the  Mort- 

Churchtiii  ti^b^'y  ^^^  which  was  cited   IVood  and  Hinchman  verfus. 

the  Mort-  Sir  Thomas  Stanley,  and  alfo  Mr.  Serjeant  Selby^  Cafe  (a). 

gage  is  fore-  -^ 

clofed.  {a)  See  alfo  2  Vern.  401.  Amhurjl  verfus  Dawl'mg;  2  Vern,  549.  Attorney  General 

verfus  Hesketh;  and  Preced.  in  Chan.  71.  Jory  verfus  Cox. 

But  the  principal  Cafe  was  fald  to  differ,  nothing 
being  mortgaged  here  but  the  Advowfon,  fo  that  the 
Mortgagee  could  have  no  other  Satlsfaftion  than  by 
providing  for  a  Child,  Relation  or  Friend  on  the  Ad- 
vowfon's  becoming  void,  and  the  rather  for  that  it 
was  the  exprefs  Agreement  in  the  Mortgage-Deed,  that 
as  often  as  the  Church  fhould  become  void  the  Mort- 
gagee Ihould  prefent,  which  exprefs  Agreement  would 
2  be 
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a- 
be 


be  good  even  in  Cafe  of  a  Mortgage  of  a  Manor 
with  an  Ad\'ovvfon  appendant,  and  this  was  ftill  Wron- 
ger, as  it  was  the  Cafe  of  a  perifliing  Term,  where 
every  Prefentee  or  Incumbent  would  have  an  Eftate 
for  Life  in  the  Church ;  to  which  the  Court,  though 
it  gave  no  Opinion,  yet  feemed  to  incHne. 

But  it  appearing,    that  this  Bill  againfl:  the  Mort-  Mortgagee 
gagee  and  his  Prefentee  was  brought  feven  Months  af-  °^  ^^  ^''" 

n-        '  ?'-n'i  Mil        vowfon  pre 

ter  Inftitution,    Lord  Chancellor  dilmiiled  the  Bill,  de-  fents  •,  Bin 
daring  that  as  a  ^lare  impedit  was  confined   to  the  ^0^^^^^' 
fix  Months  after  the  Death  of  the  laft  Incumbent,  fo  brought 
the  Bill  feeking  to  compel  the  Defendant  to  refign,  and  MontLl^n 
confequently  to  deprive  him  of  his  Living,  ought  by  the  fame 
the  fame  Reafon  to  be  limited  to  the  fame  Time  ;    and  ^  ^^arc  L 
the   relieving  againll   this  would  be  to  relieve  againftM'- 
an  A£1  of  Parliament,  which  had  punctually  been  ob- 
ferved    for   fome  Hundreds  of  Years,    ever  fince  the 
I  3  th  of  Edward  1.  and  that  the  Tempiis  jemejlre  ought 
to  be  as  much  obferved  here  as  at  Law,  in  regard  it 
tended  to  the  Peace  of  the  Churchi 

Indeed,  had  a  ^lare  impedit  been  brought  within 
the  fix  Months,  and  the  Bill  been  preferred  after  the 
fix  Months,  the  Court  might,  on  a  proper  Cafe,  give 
Dire£lions  in  Aid  of  the  ^lare  impedit,  that  the  Mort- 
gage fhould  not  be  given  in  Evidence,  is^c.  but  here 
there  was  no  ^lare  impedit  brought,  and  the  Hill  came 
out  of  Time.     Wherefore 

Per  Cur\  difmifs  the  Bill  as  to  that  Part  which  feeks 
to  compel  the  Defendant  to  reiign  his  Living ;  but  let 
the  Plaintiff  redeem  the  Mortgage  on  Payment  of  Prin- 
cipal, Intereft  and  Coifs. 


Vol.  II.  5  L  Anonymus, 
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Cafe  128.  Anonymm. 

Lord  Chan- 
cellor King.  '  r  r 

AWitnefs     A    Witncfs  examined  for  the  Defendant  on  one  of 
examined  at  L\  j-j^g  Interrogatorles   depofed  feveral  Things  very 

a  Commif-  n     ry-  11  -tv-t 

fion  fwears   reflecting  upon ,  as  that  he  was  a  vexatious  Man, 

refleding      ^^^  ^  Stirrer  up  of  Suits,  ^c.  for  which  the  Witnefs 

Words,  yet  r  ^ 

he  ought  not  WES  Ordered  to  pay  Colts. 

to  pay  Cofts, 

it  being  the  Commiflioner's  Fault  to  take  down  fuch  Depofitions, 

And  now  Mr.  Melmoth  feconded  by  the  Attorney  Gc' 
nerd  moved  the  Lord  Chancellor  to  difcharge  that  Or- 
der, infifting  it  was  more  the  Commiflioner's  Fault, 
who  upon  the  Commlflion  in  the  Country,  took  thefe 
Depofitions,  than  the  Witnefs's  ;  for  the  Witnefs  might 
be  an  ignorant  Perfon,  and  not  know  what  was  pro- 
per to  put  down  or  depofe ;  but  the  Commiflioner 
muft  be  fuppofed  to  underftand  this,  and  therefore  if 
an  Anfwer  be  reported  fcandalous  or  Impertinent,  the 
Cofts  by  the  Rule  of  the  Court  are  to  He  upon  the 
Counfel. 

Lord  Chancellor :  I  find  the  Commlflioners  on  both 
Sides  attended  at  the  Examination,  and  flnce  it  was 
the  Commiflioners  Fault  to  take  down  any  Depofitlon 
that  was  fcandalous  or  impertinent,  therefore  diicharge 
the  Order. 

^ure.  If  the  Interrogatory  had  led  to  it  ?  for  it 
feems  in  the  principal  Cafe  it  did  not,  it  being  the 
lafl  general  Interrogatory. 
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Ex  parte  Lefebvre.  9»'«  '?9- 

■*■  '  Lord  Chan- 

cellar  King, 

A    Gives  a  promlffory  Note  payable  to  B.  or  Order,  a.  gives  a 
^^'  for  200  /.  Value  received,    B.  indorfes  it  to  C.  ?;7e'fo7 

who  indorfes  it  over  to  D.  200/.  paya- 

ble to  B.  or 
Order,  B.  indorfes  it  to  C.  who  indorfes  it  to  2).  A.  B.  and  C.  become  Bankrupts,  and  D, 
receives  5  s.  in  the  Pound  on  a  Dividend  made  by  the  Aflignees  againft  A.    D.  fliall  come  in 
as  a  Creditor  for  150/.   only  out  of  5.'s  EfFedb,  and  if  D.  payed  Contribution-Money  fo* 
more  than  150/.  it  (hall  be  returned. 

A.  becoming  a  Bankrupt,  a  Commiflion  of  Bank- 
ruptcy iffued  out  againft  him,  and  D.  comes  in  as  a 
Creditor,  and  pays  his  Contribution-money  as  claiming 
a  Debt  of  200  /.  and  proves  the  Debt. 

Then  B.  becomes  a  Bankrupt  and  a  Commiffion  be- 
ing taken  out  againft  him,  D.  in  like  Manner  as  before, 
pays  his  Contribution  to  this  Commiflion  as  for  the 
whole  Debt  of  200  /.  and  proves  it. 

Afterwards  C.  the  laft  Indorfor  becomes  a  Bankrupt, 
and  on  a  Commiflion  taken  out  againft  him,  D.  (as  be- 
fore) pays  his  Contribution-Money  as  for  the  whole 
Debt  of  200  /.  and  proves  the  fame. 

The  Aflignees  under  the  Commiflion  of  Bankruptcy 
againft  A.  the  firft  Bankrupt  pay  a  Dividend  to  D.  after 

the 
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tlie  Rate  of  5  s.  in  the  Pound  out  of  yi.'s  Eftate,  and 
then  the  Affignees  in  the  Commiilion  of  Bankruptcy 
agalnft  B.  propofe  to  make  a  Dividend  out  of  B.'s  E- 
ftare,  but  refufe  to  pay  D.'s  Dividend  as  a  Creditor 
for  the  whole  200/.  but  only  for  the  150/.  50/.  of 
the  200/.  being  paid  off  by  the  Dividend  made  out  of 

A.  the  fir  ft  Bankrupt's  Eftate. 

Upon  this  D.  petitioned  the  Lord  Chdncellor,  and  infift- 
ed,  that  as  the  Commiftioners  in  the  Commiflion  againft 

B.  took  D.'s  Contribution-Money,  as  of  the  whole  Debt 
of  200  /.  fo  they  ought  to  allow  D.  a  Dividend  for  the 
fame  j  and  efpecially  in  regard  all  the  Dividends  which 
were  like  to  come  to  him  out  of  the  Eftates  of  the 
three  Bankrupts,  would  not  be  near  lufticient  to  pay 

his  juft  Debt ;  and  that  as  to  D. the  firft  Drawer" 

and  the  two  Indorfors  were  equally  his  Debtors  for  the 
whole  ;  wherefore  it  was  prayed,  that  D.  the  Petitioner 
ftiould  have  his  Dividend  out  of  the  Eftate  of  B.  the 
Bankrupt  for  his  full  Debt  of  200  /.  and  not  as  re- 
duced to  I  50/.  by  his  having  received  the  Dividend  of 
5  s.  in  the  Pound  out  of  the  Eftate  of  A, 

Lord  Chancellor:  The  5  s.  in  the  Pound  which  the 
■  Petitioner  D.  has  received  upon  the  Dividend  out  of  the 
Eftate  of  A.  muft  be  taken  to  reduce  and  leflen  the 
Debt  due  to  the  Petitioner  upon  this  Note ;  for  as  $  j. 
in  the  Pound  is  paid  in  Part  of  the  Debt,  by  neceflary 
Confequence  fo  much  lefs  of  the  Debt  remains  due, 
and  therefore  the  Petitioner  muft  take  a  Dividend  as 
for  a  Debt  of  i  50 /r  only  unpaid  upon  the  Note;  but 
with  regard  to  fo  much  of  the  Contribution-Money  as 
the  Petitioner  D.  paid  to  the  Aftignees  in  the  Commif- 
fion  of  Bankruptcy  fued  out  againft  B.  the  firft  In- 
dorfor  beyond  the  Debt  of  i  50  /.  remaining  due  on 
the  faid  Note,  let  that  be  refunded. 


Lei 
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Leg  verfus  TurnhulL  ^^^^  '30. 

Lord  Chan- 
s' Copyholder  in  Fee  by  Will  charges  his  Lands  with 
-^  ■*■  Payment  of  his  Debts ;  the  Lands  lay  in  England^  holder  m 
but  the  Heir  of  the  Teftator  was  ;^n  Infw^t,  and  lived  ^?^  ^^  ^!^'" 

charges  his 

in  Scotland.  i^nds  w^ti) 

Pavfnem  of 
"his  Debts,  the  Lands  being  \n  £ngland,  tTie  Heir  an  Infant  in  Scotland;  the  .Creditors^^riim 
■fbeir  Bill  to  have  their  Debts  paid  out  df  the  CopyhoJdPr^ifl^;  thpileir  appears,  .and 'tliere  1^ 
-on  Attachment  for  Want  of  ;jn  Anfwer ;  but  thie  Heir'ljeing  an  Infant,  the  next  Step  1^  tob^ing 
up  the  Body;  the  Infant  being  in  'Scotland  the  Plaintiff  is  at  a  Stand.  The  Infant  muft 
■Wtfwer  by  a  certain  Time,  pr  ftiew  ,Ca]uie.*ivhy  a;Re^yer,fla<?uJd  jMj'the^ppojir^tcd. 

A  Bill  had  been  brought  againft  the  Heir  for  Satisfi.- 
£lion  of  the  Debts  out  of  the  Copyhold  Eftate,  to  which 
the  Heir  appeared,  but  \v^s  in  Qontempt  for  not  an- 
fwering. 

Whereupon  Mr.  SGlicitor  General  Talbot  ixioved,  that 
the  Plaintiff  might  have  the  like  Procefs  againil  the 
Defendant  the  Infant  as  if  he  were  of  Age,  or  eife 
that  the  Court  wouW  appoint-a  Heceiver  of  the  Eftate 
in  Queftion  ;  for  that  as  the  Defendant  the  Infant  en- 
joyed fuch  Eftate  by  tlie  IProteilion  of  the  Laws  gf 
^Mglandy  'fo  the' fam&,  ought  to  be  fub^6l  to  the  Laws 
of  England',  arid  ^if  the  Court  fliould  not  make  fome 
Order  in  this  Cafe  for  the  Relief  of  the  Plaintift',  there 
would  be  a  Failure  of 'juft.ice,  'iince  the  Defendant  be- 
ing an  Infant,  the  Procefs  after  an  Attachment  was 
for  a  Meflenger  to  bring  up  the  Body  to  anfwer,  which 
could  not  be  -in  this  Cafe,  rin:  Regard  the  Defendant 
the  Infant  was  in  Scotland',  but  if  he  were  of  Age,  the 
Plaintiff' might  proceed  to> a  Sequeftration  of  the  Larjd 
in  Qiieftion,  and  by  that  Means  liave  a  Remedy. 

Lord  Chancellor :  The  Court  ought  to  lend  its  Affi- 

.ftance  in  this  Cafe,  in   order  to  prevent  a  Failure  of 

ijtiftice  ;    and  if  the  Defen^lant  will  not , anfwer,  fhe 

Xaiids  being  \n  England,  I  Avill  ftpp-the  'Rents  inthe 

Tenants  Hands;  but  let  the  Defendant. ^ajai^wer, by  the 

Vol.  n.  5  M  fecond 
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fecond  Seal  after  Term,  or  Ihew  Caufe  why  Proccfs 
fhould  not  IfTue  agalnil  him  as  if  he  was  of  full  Age, 
or  why  a  Receiver  Ihould  not  be  appointed  of  the 
PremifTes. 

^/VrV'      Sir  Robert  D avers  verfus  D avers. 

■•64  Lord' L  ban- 

cellar  King. 

An  Order  iN  the  Proofs  of  this  Caufe  the  Plaintiff  had  proved  a 
^■y  thatthe  certain  Deed,  and  the  Defendant  on  Petition  to  the 
Defendant  Moflcr  of  the  Rolls  got  an  Order  for  Leave  to  infpe£t 
%fa  a  Deed  the  Deed,  becaufe  (as  was  faid  by  Mr.  Solicitor  Ge- 
T^^c  f^  'neraU  in  Support  of  the  Order)  the  Depofirlon  of  the 
and  referred  Wltncfs  referring  to  the  Deed  made  the  fame,  Part  of 
Depofitbn    ^^^^  Depofitlon. 

as  being  Part  thereof,  difcharged  by  Lord  Chancellor,  for  that  the  Defendant  before  Hearing  is 
not  to  fee  the  Strength  of  the  Caufe,  or  any  Deed  to  pick  Holes  in  it. 

Mr.  Lutwyche  moved  to  difcharge  this  Order,  for 
that  the  other  Side  can  have  no  Right  to  fee  the 
Strength  of  my  Caufe,  or  the  Evidence  of  my  Title 
before  the  Hearing ;  and  if  this  were  to  be  granted, 
fuch  Motions  would  be  made  every  Day,  fince  it  would 
•  be  every  one's  Curiofity  to  try  to  pick  Holes  in  the 
Deed  or  Settlement  by  which  he  is  diiinherited,  and  no 
fuch  Order  in  the  like  Cafe  was  ever  yet  made. 

Which  Lord  Chancellor  thought  very  reafonable,    and 
therefore  difcharged  the  Order. 


O-fe  132. 

Mqftcr  of 
the  Rolls. 

A  Reverfion 


A 


Ex  parte  Maiming. 

N  Eftate,  which  was  the  Reverfion  of  an  Houfe 
expt-aanton  ^  ^  In  Northampton  expectant  on  a  Life,  was  decreed 
fj^h'lt  fo  ^^  i^"^^  ^^  ^^^  ^eft  Purchafer  j    J.  S.  was   reported 

creed  to  be  2  tllC 

fold,  5.  is 

confirmed  the  beft  Purchafer,  and  the  Order  made  abfolute  i  Jan.  1724.  On  the'-—  Day  of 
'January  1726.  R.  is  ordered  to  bring  his  Money  into  the  Bank  ;  tJie  Life  drops  ;  if  the  Life  had 
ilropt  the  next  Day  after  the  Report,  of  5.'s  being  the  bed  Purchafer,  ni.iJe  abf  lute,  the 
Puichafe  muft  have  flood  ;  and  as  from  that  Time  the  Life  was  weaiing,  fo  from  that  Time 
t);e  Purchafer  ought  to  pny  Intereft. 
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the  beft  Purchafer,  and  that  Report  abfolutely  con- 
firmed the  i^  oi  January  1724.  but  the  Conveyance 
of  the  Reverfion  was  not  executed  to  the  Purchafer 
until  1725.  two  Months  befdre  which,  the  Purchafer 
was  ordered  to  bring  his  Purcliafe-Money  into  the 
Bank,  and  about  that  Time  the  Life  fell  in,  fo  that  the 
Purchafe  proving  a  beneficial  one,  it  was  now  petitioned, 
that  the  Purchafer  fliould  pay  Intereft  for  his  Purchafe- 
Money  from  the  ift  of  January  1724,  which  was  the 
Time  he  was  abfolutely  confirmed  the  beft  Purchafer. 

Mafler  of  the  Rolls :  From  that  Time  the  Purchafer 
was  fure  of  his  Title  and  of  his  Purchafe,  tho'  the  Te- 
nant for  Life  had  died  the  next  Day,  and  from  that 
Time  the  Life  was  wearing,  which  is  equivalent  to  the 
taking  of  the  Profits,  and  in  cafe  the  Purchafer  had 
taken  the  Profits,  he  muft  certainly  have  paid  Intereft: 
Alfo  from  the  Time  of  the  Report  confirmed  abfo- 
lutely, the  Eftate  is  bound,  and  the  Party  who  was  to 
convey  is  become  but  a  Truftee  for  the  Purchafer,  who 
ought  to  have  the  Money  ready. 

And  as  it  does  not  appear  that  the  Purchafer  from 
that  Time  kept  the  Money  dead  by  him,  fo  he  ought 
to  have  no  Advantage  of  the  Ufe  or  Intereft  thereof, 
which  feems  to  belong  to  the  Seller,  or  to  thofe  Trufts 
for  which  the  Eftate  was  to  be  fold. 

Therefore  let  the  Purchafer  pay  Intereft  from  the 
Time  of  his  being  confirmed  abfolutely  the  beft  Pur- 
chafer to  the  Time  of  his  bringing  the  Money  into  the 
Bank. 


DE 


4it. 


erm.  S.  Trinitatis^ 


Cafe  .33.  beg  veffus  D^^. 

Lord  Chan-  .  1       .  ,         f  > 

«//»rKing.  (^()^  ^n  Appeal  frok  a  Dectee  at  the  Rolls.) 

AB I L  L  'was  I^rbugfit  By  "file '  Cr^Hitors  6f  Sitnon 
Beg  the  Defendant's  Father  (fome  of  which 
were  Bond-Creditors  and  fome  Simple-Contrafl:  Credi- 
tors) for  the  Payment  of  their  Debts  out  of  a  perfonal 
Eftate,  and  out  of  a  Truft-Eft&te  created  by  the-WiJl 
of  Simon  beg  tor  that  Puir'pbfe. 

On  the  IVIarriage  of  the  fild  Simon  Deg  wnK'Sll^tia 
Williams,  Sir  Simon  Deg  the  Grandfather  of  Si^on  Deg 
did  by  Deed  of  Settlement  in  1695.  fettle  Lands  in 
berhyjjjire  and  Stajfordjhire  to  the  Ufe  of  Simon  Deg  for 
Life,  'Remainder  to  Silena  his  Wife  for  'her  Life,  ■'Re- 
mainder 'to  the  firft  and  every  other 'Son  of  that  Mar- 
riage in  Tail  Male  fucceffively,  with  divers  Remainders 
over,  Remainder  in  Fee  to  one  Deg  a  Relation,  with 
a  Covenant  in  the  Settlement,  that  3500/.  being  the 
Wife's  Fortune,  fliould  be  laid  out  in  a  Purchafe  of 
Lands  in  Fee-fimple,  in  the  Names  of  Truilees,  and 
fettled  to  the  fame  Ufes. 
■*  I  In 
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In  1722.  Sikna  the  Wife  dies,  leaving  three  Sons 
by  th  is  Marriage,  the  Defendant  Simon  Deg^  William 
and  'John. 

Simon  Deg  laid  out  3000  /.  Part  of  his  Wife*s  Por- 
tion of  3500/.  in  the  Purchafe  of  Lands,  and  buys 
them  in  his  own  Name. 

Afterwards  Simon  Deg  marries  the  Plaintiff  Jane  his 
fecond  Wife,  with  whom  he  has  2000  /.  Portion,  and 
covenants  to  add  2000/.  to  her  2000/.  and  to  raife 
a  further  Sum  of  4000/.  by  200/.  per  Annum,  and  to 
lay  the  fame  all  out  in  Lands,  to  be  fettled  to  the  Ufe 
of  himfelf  and  his  Wife  Jane  for  their  Lives,  with 
Remainder  to  their  Children. 

But  during  his  firft  Marriage,  by  Indentures  of  Leafe 
and  Releafe  dated  the  ift  and  2d  of  Feb.  1 705,  reciting 
the  ^Covenant  for  laying  out  the  3500/.  in  the  Pur- 
chafe of  Lands  and  fettling  them  in  the  fame  Manner 
as  the  faid  Lands  were  fettled  upon  Silenas  Marriage, 
and  reciting  further,  that  this  3500/.  had  been  all  re- 
ceived by  Simon  Deg  the  Defendant's  Father,  and  alfo 
that  Lands  in  Derby,  together  with  Lands  in  Mapleton, 
had  been  purchafed  with  Part  of  this  Truft-Money, 
and  that  there  was  a  Defeat  in  the  faid  Settlement 
made  upon  the  faid  Silena's  Marriage,  in  that  there  was 
no  Provilion  made  for  younger  Sons  of  that  Marriage ; 
therefore  Simon  Deg,  for  fupplying  that  Defeft,  and  in 
Purfuance  of  the  Truft,  conveyed  the  Lands  in  Derby- 
fhire  and  Mapleton  to  Truftees,  to  the  Ufe  of  Simon 
Deg  the  Defendant's  Father  for  Life,  Remainder  to  the 
faid  Truftees  for  1000  Years,  in  Truft  for  railing  fuch 
Sums  for  the  Benefit  of  the  two  younger  Sons  by  Si- 
lena  (not  exceeding  in  the  whole  4000/.)  as  the  faid 
Simon  Deg  the  Defendant's  Father  Ihould  appoint,  Re- 

Vof.  II.  5  N  mainder 
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malnder  to  the  firft,  ^c.  Son  of  the  faid  Simon  Deg  by 
the  fald  Silena  in  Tail  Male,  Remainder  to  the  lirlf, 
ilfc.  Son  of  the  faid  Simon  Deg  by  any  Wife  in  Tail 
Male,  Remainder  over  to  the  fame  Ufes  as  were  li- 
mited in  the  Deed  of  Settlement  made  upon  the  faid 
Silcnds  Marriage,  with  a  Power  of  Revocation  referved 
to  the  faid  Simon  Deg  (the  Defendant's  Father)  by  any 
Inftrument  in  Writing  atteiled  by  two  or  more  cre- 
dible Witneffes. 

1 7  June  1 7  I  5.  Simon  Deg  makes  his  Will  attefted 
by  three  Witnefies,  and  therein  by  exprefs  Words  de- 
vifes  his  Lands  in  Stnffordj])ire  and  all  his  Lands  in 
Derby  and  elfewhere  in  the  County  of  Derby,  and  the 
Equity  of  Redemption  thereof,    and   all   his  perfonal 

Eftate  to  Truftees,  {vh:!^^  Lord  Macclesfield  and ■ 

I^oole  Efq;  and  to  their  Heirs,  Executors  and  Admi- 
niftrators,  in  Trull  that  they  Ihould  fell  all  thefe  de- 
vifed  Premiffes,  and  thereby,  together  with  his  perfonal 
Eftate,  pay  all  his  Debts,  and  the  Surplus  to  be  ap- 
plied as  by  Will,  leaving  the  Truftees  Executors. 

Soon  after  the  Teftator  Simon  Deg  dies,  leaving  three 
Sons  by  his  fecond  Wife,  being  indebted  8000  /. 
and  upwards  by  Marriage  Articles  (which  is  a  Debt 
*Voi. I.  by  ^  Specialty)  and  570/.  by  Simple  Contrail,  and 
fusB'eJf"'  ^33^^*  ^^^  Rents  and  Profits  received  by  Simon  Deg 
after  his  firft  Wife's  Death,  from  an  Eftate  that  upon 
the  Death  of  his  faid  firft  Wife  did  belong  to  the  De- 
fendant Simon  Deg  his  eldeft  Son. 

And  upon  this  Cafe  the  feveral  following  Points 
aroie,  and  were  determined. 

(a)  Sec  Prc- 

ced.mChan.  ij}^  That  tho'  Afottey  had  no  (a)  Ear-Mark,  info- 
//^w,  and  niuch  that  if  a  Receiver  of  Rents  ftiould  lay  out  all  the 
168  Hakott  Money  in  the  Purchafe  of  Land,  or  if  an  Executor 

VLTius  Alar-  ■'  n         i  i 

Jijiit.  4  1  ho  11  Id 
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n<rs 


(hould  realize  all  his  Teftator's  AfTets,  and  afrerwards  ^^j^     ,,^g 
die  infolvent,    yet  a  Court  of  Equity  cannot  charge  "o  ^'■'^^- 
or  follow  the  Land  :  Neverthelefs  in  the  prefent  Cale,  ir fmeftcdiu 
where  the  Defendant's  Father  Simon  Deg  by  his  Deed  i''nJoro- 
bad  owned  the  Receipt  of  the  Money,  and  that  he  had  it  dnho't'be 
laid  out  the  fame  in  the  Purchafe  of  Lands  in  Derby  "^"^^^""f ' . 
and  Mapleton^  this  was  refolved  to  amount  to  a  Decla-  Receiver  of 
ration  of  Truft,  and  to  raife  a  fpecilic  Lien  upon  thofe  ^""l!^'  "^  '^ 

'  t  r  an  txecutor 

EiiateS.  inTi-uftlays 

out  the 
Rents  or  the  AfTets  in  a  Purcharc  of  Lands  irl  Fee,  dnd  d5es  infolVent,  the  Purchafe  will  not  be 
liable  ;  but  if  fuch  Receiver  or  Executor  in  Truft  does  by  ^Vriting  own  that  this  Purchafe  was 
made  witli  the  Truft-Money,  this  binds  the  Eftate,   and  is  a  Declaration  of  Truff. 

And   tho'   it  was   made  a  Qiieftion  at  the  former  if  one  has 
Hearing,  whether  the  Will  of  Simon  Deg  the  Father  de-  ("u- Tenant 
vifing  all  his   Lands  in   Derby  and  ellewhere   in    the 'o""  L'''e  <>f 
County  of  Derby  to  Truftees  for  the  Payment  of  his  Dai,^  ^i'th 
Debts,  fthe  Teftator  havln"  no  other  Lands  there  than  » Power  by 

-,.^.s^,.,  any  Wri- 

the Lands  in  QLieltionJ  did  not  amount  to  a  Kevoca-  ting,  i^c.  to 

cation  of  the  Settlement  in  1705,  fince  the  Will  devlfed  ufo'^^and'*' 
the  fame  Lands  to  different  Ufes,  and  the  Circumltances  limit'  new 
required  by  the  Power  were  obferved,  tho'  the  Power  ^^^^^^^^^^ 
itfelf  was  not   mentioned;  which  Qiieftlon  was  refer-  wards  by 
red  to  the  judges  of  the  Common  Pleas,  who  deter-  aii 'his  Land! 
mined  that  the  Will  operated  as  a  Revocation;  yet  it  inZ)rvA-,fc'c. 
was  now  held,    that   the  Will  only  operated  as  a  De-  vmgnootiier 
vife  of  the  legal  Eflate,  ftill  fubjeft  to  the  Trufls  be-  Lanis  in 

O  ^         ^  J  Dale  ex- 

fore  declared  for  the  Benefit  of  the  Defendant  Simon  cepting 
De?  the  eldeil  Son  ;  and  that  the  Trufts  bein^  once  de-  |J^|^  '^')' 
clared,    he  (the  Father)  could  not  annex  a  Power  ot  the  wiii  be 
Revocation  to  it,  or  limit  a  Term  thereout  for  the  Be-  ^ed Tliir 
nefic  of  his  younger  Sons  by  his  faid  iirft  Wife.  Power  re- 

quires,  tho' 
no  Mention  be  made  of  tlic  Power. 

idly^  It  had  been  objefted,  with  regard  to  the  Lands  if  a  Dcvife 
not  alfecled  by  Settlement,  that  the  Devife  being  to  the  ^^,J,"s\7an 

Executors  Equity  of 
Redemption 
only,  this  is  but  equitable  AfTets,  and  to  be  applied  to  pay  all  Sorts   of  Creditors  equally. 
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Executors  and  their  Heirs,  to  be  fold  for  Payment  of 
Debts,  thefe  Lands  (according  to  the  Cafes  in  i  Leo.  zi^. 
Alexander  verfus  Lady  GreJImm^  i  Lev.  114.  Dethick  verfus 
{a)  See  Can'avan,  i  Ro.  Abr.  920.  plac.  6.  and  {a)  Hard.  Rep.  40  5. 
Grel^es  vtr-  Bervpell  and  Salter  verfus  Corrant)  were  legal  Aflfets,  and 
fus  Powell,  confequently  the  Debts  muft  be  paid  in  a  Courfe  of  Ad- 
miniftration  ;  otherwlfe,  if  the  Devife  were  to  Truftees 
who  were  not  Executors,  or  to  Executors  and  alfo  to 
a  third  Perfon  a  Stranger,  in  either  of  which  Cafes 
they  would  be  only  equitable  Affets ;  but  in  the  pre- 
fent  Cafe  the  devifed  Premiifes  being  legal  Affets,  muft 
be  admlniftred  according  to  Law,  and  confequently 
Specialty  Debts  were  to  have  the  Preference  in  Pay- 
ment ;  to  which  at  the  firft  Hearing  the  Mafter  of 
the  Rolls  feemed  not  to  agree,  in  Regard  generally  all 
Devifes  for  Payment  of  Debts  are  to  Executors :  And 
fee  2  Vern.  133.  accord\ 

However,  it  was  now  refolved  that  the  PremifTes 
devifed  being  mortgaged  in  Fee  by  the  Teftator,  and 
he  having  nothing  but  an  Equity  of  Redemption, 
could  be  only  equitable  AlTets,  and  confequently  muft 
go  among  all  the  Creditors  equally ;  forafmuch  as  a 
Debt  by  Judgment  and  a  Debt  by  Simple  Contract 
are  in  Confcience  equal. 

his  real  and  ^dly.  The  next  Point  (and  what  was  principally  ap- 
perfonai  E-    pealed  from  in  his  Honour's  Decree)  was,  that  he  had 

Itate  to  his       J    ,  i      >      ,  •    t       \r^       ^^ 

Executors  {b)  decrccd,  that  tho   the  Specialty  Creditors  were  at 

Hetf  ^in  Liberty    to  take  their  Preference  out  of  the  perfonal 

Tnsft  to  fell  Eftate,  yet  in  Cafe  thefe  ihould  come  in  upon  the  Lands 

his^'iSebts"  ^e^'^ieJ  "^  Truft  to  pay  all  the  Debts,  they  lliould  firft 

his  real  E-  i  bring 

fta!c  being 

only  equitable  Affets,  and  the  Teftator  leaving  Debts  by  Bond  and  Simple  Contract :  If  the  Bond 
Creditors  are  paid  i'art  out  of  the  perfonal  Eftate,  they  fhall  bring  it  back  again  into  Hotchpot, 
jf  they  would  be  paid  any  Thing  out  of  the  real  Eftate, 

{b)  Upon  the  fpecial  Matter  of  the  Mafter's  Report,   16  April  1724. 
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bring  into  Hotchpot  what  they  had  received  out  of  the 
perfonal  Elhite. 

Againft  which  it  was  obje£led,  that  the  Specialty 
Creditors,  as  to  the  perfonal  Eftate  of  the  leilator, 
were  to  have  the  Preference  and  to  be  firfl:  paid  ;  and 
for  the  Refidue  of  their  Debts  remaining  unpaid,  they 
ought  to  come  in  with  the  S!mple-Contra61:  Creditors 
npon  the  [a)  Trul1:-Ell:ate ;  that  the  Teftator  had  no 
Power  over  the  perfonal  Eftate,  fo  as  to  exempt  the 
fame  from  his  Debts,  or  from  Payment  in  a  Courfe  of 
Adminiftration ;  and  therefore,  if  the  Devife  were  of  the 
perfonal  Eftate  to  be  equally  divided  betwixt  his  Spe- 
cialty Creditors,  and  Simple-Contra6l  Creditors,  this 
would  be  void,  and  the  Specialty  Creditors  would  have 
all  ;  fo  that  the  Devife  of  the  perfonal  Eftate  be- 
ing void,  it  was  as  if  it  were  intirely  omitted  out 
of  the  Will,  or  the  Devife  was  only  of  the  real 
Eftate  for  the  Payment  of  Debts ;  and  for  the  Pay- 
ment of  Debts  muft  fignify  the  Payment  of  all  his 
Debts,  which  would  take  in  thofe  by  Specialty  as 
well  as  by  Simple  Contra£lj  befides,  in  this  Cafe  the 
Fa£l  happened  to  be,  that  if  the  Specialty  Creditors 
were  to  bring  into  Hotchpot  what  they  received  out 
of  the  perional  Eftate,  they  then  would  receive  little 
or  nothing  out  of  the  real  Eft:ate;  and  confequently 
the  Devife,  as  to  them,  for  Payment  of  their  Debts 
with  the  other  Creditors  LUit  of  the  real  Eftate,  would 
be  vain. 

However,  this  Part  of  the  Decree  was  affirmed  by 
the  Lord  Chancellor^  in  regard  the  Teftator  had  conne6l- 
ed  together  his  real  and   perfonal  Eftate  with  a  View 

Vol.  II.  5  O  that 

(a)  Vide  the  Cafe  in  Vol.  i.  of  Carr  vcffus  ComUefs  of  Burlington^ 
accord'^  tho'  in  that  Cafe  the  Teftator  does  not  feem  to  have  conncfted  his 
perfonal  Eftate  and  the  Truft-Term  together,  fo  as  to  have  made  them 
but  one  intire  Fund  for  the  Payment  of  his  Debts. 
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that  all  IhoLild  go  equally  to  pay  his  Debts,  and  he 
might  give  his  equitable  AlTets  in  what  Manner  and 
upon  what  Terms  he  pleafed  :  For  Inftance,  he  might 
dilpofe  of  them  in  Truft  to  pay  his  Simple-Contraft 
Debts  only,  tho'  it  was  true  he  had  no  Power  by  his 
Will  to  difpofe  of  his  perfonal  Eftate  from  his  Cre- 
ditors, or  to  devife  it  for  Satisfaction  of  his  Simple- 
Contraft  Creditors,  in  Preference  to  his  Specialty 
Creditors ;  but  thefe  equitable  AlTets  being  intire- 
I7  within  his  Power,  he  might  let  in  the  Specialty 
Creditors  for  a  Satisfadlion  thereout,  under  what 
Terms  he  fhould  think  proper  ;  and  it  was  a  very  ill 
Argument  to  fay,  that  the  Specialty  Creditors  had  re- 
ceived fo  much  out  of  the  perfonal  Eftate,  as  to  make 
it  not  worth  their  While  to  bring  it  into  Hotchpot; 
for  the  more  they  had  received  ot  the  perional  Eftate, 
the  lefs  Need  they  had  of  the  Aid  of  a  Court  of  Equity 
to  be  paid  out  of  the  Truft  Eftate. 

The  Tefta-  In  the  laft  Place  it  was  obje£led,  that  the  Defendant 
Law^iio''*  ^I'^on  Beg  the  Heir  ought  not  to  be  let  into  this  Fund 
oppofed  the  of  the  equitablc  Aftets  devifed  for  the  Payment  of 
Partof\he  Debts,  fioce  the  Derby  Eftate  was  Part  of  the  Land 
Lands  devi-  Jevifcd  to  pay  the  Debts,  and  the  eldeft  Son  oppofed 
topay*Deb^ts,  this  Eftiate's  being  made  liable  to  them,  in  which  he 
yet  bcipga  Qppyfg^  l^js  Father's  Will,  and  hindered  as  much  as  he 
was  let  into  could  its  taking  EfFecl ;  and  in  cafe  the  Defendant  the , 
the  Refidue  ^jj^^  g^^^  ,,,^^^1^  ^^]^^  Advantage  of  the  Will,    he 

of  the  l^und  ■  i      i  i     i  mi 

laifed  hy  the  ought  to  abide  by  the  whole  Will. 

Will  for  the        ° 
Payment  of  Debts, 

But  to  this  it  was  anfwered  and  refolved,  that  as  to 
the  Herhy  and  Mapleton  Lands,  taking  it  that  the  De- 
fendant the  eldeft  Son  had  a  fpecific  Lien  thereupon, 
then  they  were  the  Defendant  Simon  Deg  the  Son's  own 
Lands,  and  it  was  not  to  be  fuppofed,  tliat  a  Court  of 
Equity  would  compel  any  Perfon  to  admit  a  Tefta- 
I  tor's 
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tor's  Devife  of  Lands,  which  were  not  the  Teftator's 
own,  but  the  Lands  of  the  Creditors,  who  would 
come  in  upon  the  Fund  given  by  the  Teftator  for 
the  Payment  of  Debts  ;  fo  that  as  to  the  Lands  in 
Derlny,  the  Teftator  the  Father's  Devife  was  as  much 
void,  as  if  the  Father  had  devifed  any  other  Part  of  • 
the  Eftate  of  the  faid  Defendant  Simon  Deg  the  Son. 


Nicholls  verfus  0 shorn.  cafe  ,34. 

At  the  Rolls. 

ONE  Mrs.  Powel  by  Will,    after  feveral  Legacies,  See  poft, 
devifed  her  Houftiold  Goods  to  J.  S.  and  the  Sur-  ^ifjj"^'" 
plus  of  her  perfonal  Eftate,   which  was  about  3000/. 
to  her  Niece  (being  an  Infant  of  about  feventeen)  to  Niccea'" l^ 
be  paid  to  her  at  her  Age  of  twenty-one  Years,  and  ^fn'^tio'^t 
if  ihe  ftiould  die  before  twenty-one  or  Marriage,  then  Seventeen, 
the  Teftatrix  devifed  it  over,  and  ihe  alfo  devifed  a  ?'''''^^!'' 

licr  the  our* 

fmall  Eftate  in  Lands  to  the  faid  Niece  in  Pofleftion.  plus  of  the 

perfonal  E- 
ftate  payable  at  twenty-one ;  the  Niece  {hall  have  the  Intereft  paid  her  in  the  mean  Time, 
tho'  the  Surplus  be  devifed  over,  if  the  Niece  die  before  twenty-one  or  Marriage,  the  De- 
vife over  being  but  a  Condition  fubfequent. 

On  the  Death  of  the  Teftatrix,  the  Qiieftions  were, 
\fl.  Who  ftiould  have  the  Produce  and  Intereft  of  this 
Surplus  during  the  Infancy  of  the  Niece  ? 

2dly^  Whether  by  the  Devife  of  the  Houfliold-Goods 
the  Plate  Ihould  pafs? 

Ohje5l.  This  Produce,  iffc.  ought  to  be  laid  up  until 
the  Niece  fhould  come  to  twenty-one  or  be  married, 
and  be  then  paid  to  the  Niece,  but  if  flie  ftiould  die 
before,  in  fuch  Cafe  it  ought  to  be  paid  to  the  De- 
vifee  over,  and  that  nothing  was  to  be  paid  before 
the  Niece  ftiould  come  to  twenty-one  or  be  married, 
becaufe  it  was  not  due  till  then. 

For 
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For  the  Niece  It  was  argued,  that  the  Surplus  being 
devifed  to  the  Niece  payable  at  twenty-one  or  Mar- 
riage, tliis  was  Debitum  in  pr^fenti,  though  Solvendiim 
in  futuro,  and  the  Devife  over,  in  caie  die  Ihould  die 
before  twenty-one  or  Marriage, .  being  in  Nature  of  a 
Condition  ilibfequent,  could  not  defeat  the  iiril  De- 
vifee  of  the  melne  Profits  accruing  before  the  Devife 
over  took  Effe£l ;  as  if  I  fhould  devife  Lands  to  an 
Infant,  to  be  void  if  the  Infant  fliould  die  before 
twenty-one,  tho'  the  Infant  fliould  die  before  twen- 
ty-one, yet  would  he  be  intitled  to  the  mefne  Pro- 
fits until  the  Time  of  his  Deceafe.  So  if  I  was  to  de- 
vife to  one  1 000  /.  and  if  he  dies  before  twenty-one, 
then  the  fame  to  go  over,  the  Devifee  the  Infant 
fliould  have  the  Interefl  till  his  Death ;  neither  was 
there  any  Diverfity  betwixt  a  Devife  of  a  particular 
Sum,  and  the  Devife  of  a  Surplus,  for  this  iaft  may 
by  Computation  be  reduced  to  a  Certainty.  Alio 
when  the  Devife  is  of  a  Surplus  to  an  Infant,  and  if 
he  dies  before  twenty-one,  then  to  go  over,  the  Sur- 
plus devifed  over  is  the  fame  Surplus  which  was  devifed 
to  the  Infant;  whereas  it  would  be  a  different  and 
greater  Surplus,  were  it  to  carry  the  Intereit  accruing 
during  the  Life  of  the  Infant,  added  to  what  was  the 
Surplus  at  tlie  Time  of  the  Teftator's  Death,  which 
feems  not  to  have  been  intended. 

Mafler  of  the  Rolls:  Let  tlie  Mailer  take  the  Ac- 
count, but  referve  the  Point,  whether  the  Infant  fhall 
be  intitled  to  the  Intereft  of  the  Surplus  during  her 
Infancy,  and  let  it  be  fpoke  to  in  Court,  it  not  being 
fit  to  be  determined  on  a  private  l-Jearing  by  Conlent. 

Plate  In  Afterwards  in  Trin.  Fdc.  1728.  this  Caufe  came  on 

uTeTflls     '■^P""  ^^^^  Mailer's  Report,  whereby  tho'  there  were  re- 

bv  the  De-  I  pOrtcd 

vifeof  Houf- 

iiolil-Goods,  notwithftanding  any  Parol  Proof  that  it  was  not  intended  to  pafs.  Vide  Vol.  I.  425. 
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ported  manifeft  Intentions  and  Declarations  of  the  Te- 
itatrix  as  to  the  other  Point,  that  fhe  did  not  intend  the 
Plate  fhould  pafs,  yet  the  Mafter  certifying  that  the 
Plate  was  commonly  ufed  in  the  Houfe : 

His  Honour  reje£led  all  the  Evidence  touching  the 
Intention  of  the  Party,  there  being  a  compleat  and 
plain  Will  in  Writing,  which  muft  not  be  altered  or 
influenced  by  parol  Proof 

But  as  to  the  mean  Profits  of  the  Eftate,  the  Court 
took  it  clearly,  that  the  Infant  Niece  was  intitled  to 
the  Profits  and  the  Intereft  of  the  Surplus  which  fhould 
incur  from  the  Death  of  the  Teltatrix,  and  in  the  Life- 
time of  the  Niece,  tho'  Ihe  fhould  happen  to  die  be- 
fore attaining  her  Age  of  twenty-one,  (yc.  and  decreed 
accordingly. 


Maddox  verfus  Staines.  caie  135. 

Lord  Cban- 

(ThOMAS  Lord  poiTefTed  of  a  confiderable  perfonal  "'"^.^  '?.^' 

I_,n  i'i?i'  Ml-  r  ^  Uevife  or  a 

•*-   Eltate,  did  by  his  Will  in   1720.  after  lome  Le-  perfonal  e- 
gacies,   devife  the  Refidue  of  his  perfonal  Eftate  to  his  J^f  f°^-f°/ 
Niece  Alice  Staines,  Wife  of  John  Staines,  for  her  fepa-  terwards  for 
rate  Ufe,  and  after  her  Death,  the  yearly  Intereft  and  "llf^^X'"' 
Produce  thereof  to  be  for  the  Maintenance  and  Edu-  intereft  and 
cation  of  fuch  Children  as  fhe  ihould  have  by  the  faid  be'forThe'ir 
John  Staines,  until  the  Ages  following,  (vi^.)  until  the  Mainte- 
Sons  ftiould  come  to  twenty-one,   and  the  Daughters  the  Sons 
to  Eighteen,    who  at  fuch  their  refpe6live  Ages  were  '^''"'''  ^^ 
to  be  paid  their  Portions ;  and  for  Want  of  fuch  Ifl'ue,  and  the 
then  all  the  faid  Eftate  to  go  to  the  Children  of  Sa-  ^J^ghters 

D  eij;hteen,  at 

rah  Maddox.  whidi  re- 

fpedtiveAges 
their  refpedive  IJortions  to  be  paid  them,  and  for  want  of  fuch  IfTue  then  to  B.  A.  dies, 
without  IfTue;  the  Devife  over  to  B.  good,  the  Words  [for  want  of  fuch  IfTue]  being  the 
fame  as  [for  want  of  fuch  Children.] 

Vol.  II.  5   P  Alice 
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Alice  Staines  died  without  Iffue,  and  the  Children  of 
Sarah  Maddox  brought  their  Bill  againft  the  Executors 
of  Staines  for  an  Account  of  this  perfonal  Ettate. 

And  now  Dr.  Henchman  and  Dr.  Pinfold,  together 
with  the  Attorney  and  Solicitor  General,  argued  that  the 
Devife  over  of  this  perfonal  Eftate  was  after  too  remote 
a  Pofiibility,  it  being  devifed  over  for  want  of  Ijfue 
of  Alice  Staines,  and  particularly  Mr.  Solicitor  General 
infixed,  that  if  the  Words  [for  want  of  fuch  liTue] 
Ihould  be  intended  to  fignify  fuch  Child  or  Children 
of  Alice  Staines  as  ihould  attain  the  Age  of  twenty-one 
if  Sons,  or  eighteen  if  Daughters,  yet  this  would  ex- 
ceed the  Rule  which  confines  thefe  Bequefts  (efpecially 
of  mere  perfonal  Eftates)  to  Lives  in  Being,  for  this 
might  be  above  twenty  Years  after  the  Life  of  Alice 
Staines,  in  regard  fKe  might  die  and  leave  an  Infant 
Son  juft  born,  which  would  be  carrying  executory  De- 
vifes  further  than  had  yet  been  done ;  for  which  were 
cited  1  Sid.  37.  Witmore  and  Weld,  i  Vern.  116.  and 
Voile X fen  57. 

Lord  Chancellor :  A  Devife  over  of  a  Leafe  for  Years 
or  other  perfonal  Eftate  afcer  a  Death  without  IfTue, 
or  in  Failure  of  Iftue,  would  have  been  void  ;  but 
here  the  Devife  being  to  Alice  Staines  for  her  Life,  and 
then  the  Intereft  and  Produce  thereof  for  the  Mainte- 
nance and  Education  of  her  Children,  the  Sons  till 
twenty-one  and  the  Daughters  till  eighteen,  and  at 
thofe  Ages  the  Principal  to  be  paid  to  them  in 
equal  Shares  and  Proportions,  therefore  jor  want  of 
fuch  Ijfue,  mufl;  be  intended,  for  want  of  fuch  Chil- 
dren, and  whether  Alice  Staines  Ihall  leave  Children 
will  be  known  at  her  Death ;  if  Ihe  does  leave  Chil- 
dren, then  thofe  Children  are  to  have  the  Proceed  and 
I  Produce 
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Produce  of  the  Eftate  for  their  Maintenance,  until  they 
come  to  Age,  before  which  Time  if  they  had  the  ab- 
folute  Intereft  therein,  they  could  not  by  Reafon  of 
their  Infancy  difpofe  of  it ;  but  as  foon  as  they  do 
come  to  that  Age,  then  they  are  to  have  the  intire 
Property,  and  therefore  this  is  a  very  good  executory 
Devife. 

See  the  Cafe  of  Majlnghurgh  verfus  Ajlj^  i  Vern.  z-^^, 
257,  304.  and  Vol.11,  of  the  Chancery  Rep.  8vo,  275. 
where  the  like  executory  Devife  of  a  Term  for  Years 
was  decreed  to  be  good  by  I-ord  Keeper  North,  by  the 
Advice  of  all  the  Judges  of  C.  D.  who  certified  the 
fame  under  their  Hands  the  17th  of  February  1684. 
Jones  Chief  Juftice,  Levin^,  Charlton  and  Street,  Juftices. 


D  £ 


414 


D  E 


Term.  S.  Michaelis^ 


1727. 


^^  '36.  Count  cfs  of  Gainsborough  verfus  Gifford. 

At  the  Rolls. 

"^  H  E  PlalntifF  brought  her  Bill  to  be  relieved  a- 
gainft  a  Contraft  which  her  Broker  had  made 
for  the  Purchafe  of  twelve  Shares  in  the  Stock  of  the 
WelJJ)  Copper  Company  from  the  Defendant  for  54/.  per 
Share,  to  be  transferred  by  the  Defendant  to  the  Plain- 
tiff at  the  then  next  Opening  of  the  Books ;  the  Con- 
trail was  made  on  the  12th  oi  Auguft  1720,  and  the 
next  Opening  was  on  the  2  2d  of  the  fame  Month. 


The  Defendant  brought  his  Aflion  on  the  Contra£l, 
and  recovered  a  Verdift  for  the  whole  Money,  deduc- 
ing only  for  what  the  Shares  fold  at. 

The  Countefs  firft  brought  her  Writ  of  Error,  and 
then  her  Bill  in  this  Court ;  and  the  Injiin6lion  being 
diflblved  by  the  Lord  Chancellor,  the  Countefs  paid  the 
Money  recovered  at  Law  and  the  Coifs.  The  Bill  in- 
filled that  the  Defendant  had  not  fo  many  Shares,  nor 
had  regiftred  the  Contraft. 

I  But 


•-*"'■  -"  -  -  '  •tll'l  J 


■t.».^f^,v>  .,..^.  -.  „-...^.-:.^-.^ 
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But  the  Defendant,  in  order  to  i-ea)ver  tlie  <Zo\k  m 
this  Court,  fee  duvvn  ciic  Cauic  ^i  rcguifuMtem  '-defof" 
identic. 

It  was  argued  for  the  Plaintilf,  that  the  Defendant 
hy  his  Aniwer  had  confefled  he  had  fold  her  Shares 
on  the  2  2d  of  Ai{;giip:  at  34/.  ph  Share,  and  that  tiiis 
being  the  Produce  of  the  Plaintiff  the  Countefs's  Shares^ 
which  Ihe  had  boughi,  the  Money  belonged  ro  her. 

Upon  which  the  Defendant's  Counfel  infilled,  that 
this  was  a  Miilalre  in  the  Plaintiff's  Office  Co^-)y,  the 
Original  of  the  Defendant's  Anfwer  being  others 
wife,  which  was  tl:ien  alfo  produced,  and  figned  by 
the  Gounfel's  (Mr.  Bungerford)  own  Hand,  wherein  ic 
Was  not  faid  her  Shares,  but  it  was  faid  ten.  Shares. 

His  Honour  immediately  ordered,  that  the  Anfwef 
itfelf  ihould  be  fent  for  from  off  the  File^  and  in  the 
mean  Time  it  was  urged  for  the  Defendant,  that  evert 
this  was  what  ought  to  have  been  inlifted  upon  by 
the  Defendant  at  Law  (the  now  Plaintiff)  at  the  Trial, 
in  Mitigation  of  Damages,  and  that  a  Court  of  Equity 
ought  not  to  give  Relief  to  a  Defendant  at  Law  whc) 
might,  but  neglefted  to  make  a  proper  Defence. 

Soon  afterwards  the  Record  Itfelf  of  the  Anfwer  be-^ 
ing  taken  off  the  File,  was  brought  into  Court,  and 
the  Word  in  Qiietllon  appeared  to  be  [Her]  as  in  the 
Office  Copy^  and  not  [Ten]  as  in  the  original  Draught 
of  the  Anfwer. 

Mafler  of  the  Rolls :  I  do  agree  the  Court  ought  to 
be  very  tender  how  they  help  any  Defendant  after  a 
Trial  at  Law  in  a  Matter  where  fuch  Defendant  had 
an  Opportunity  to  defend  himfelf. 

Vol.  H.  5  Ql  ^"^ 
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In  fome  But  ftlll  fuch  Cafcs  thcrc  are,  In  which  Equity  will 

Cafes  Equi-  ygHeve  after  a  Verdi£l,  In  a  Matter  where  the   Defen- 
afterTver-  dant  at  Law  might  properly  have  defended  hlmfelf. 

diet  at  Law, 

and  where  the  PlaiiitifF  in  Equity  might  properly  have  defended  hlmfelf,  ns  where  a  Receipt  from 

the  PlaiiuiiF  at  Law  is  found  after  the  Verdid:. 

As  if  the  Plaintiff  at  Law  recovers  a  Debt  againft 
the  Defendant,  and  the  Defendant  afterwards  finds  a 
Receipt  under  the  Plaintiff's  own  Hand  for  the  very 
Money  in  Qiieftion.  Here  the  Plaintiff  recovered  a 
Verdi£l  againft  Confcience,  and  tho'  the  Receipt  were 
in  the  Defendant's  own  Cuftody,  yet  he  not  being 
then  apprifed  of  it,  feems  intitled  to  the  Aid  of  Equi- 
ty, it  being  againfl  Confcience,  that  the  Plaintiff 
Jliould  be  twice  paid  the  fame  Debt;  fo  if  the  Plain- 
tiff's  own  Book  appeared  to  be  croffed,  and  the  Money 
paid  before  the  A£lion  brought. 

Now  the  principal  Cafe  is  within  the  fame  Reafon; 
If  the  Defendant  in  this  Court,  who  was  Plainciff  at 
Law,  has  been  paid  great  Part  of  his  Money  by  the 
Sale  of  thofe  Shares,  which  he  had  contrafled  to  fell 
to  the  Plaintiff,  the  Money  raifed  by  this  Sale  ought  to 
be  applied  towards  the  Difcharge  of  the  Debt  which  the 
Plaintiff  the  Countefs  owed  him  ;  and  tho'  it  were  im- 
pollible  for  any  other  Perfon  to  know  one  Share  from 
another,  yet  the  Plaintiff  at  Law,  who  is  the  Defendant 
in  this  Court,  might  himfelf  know  that  thefe  Shares 
which  he  fold  on  the  2  2d  of  Augufl-  1720,  were  the 
very  Shares  he  contra£lcd  to  fell  to  the  Plaintiff 
the  Countefs;  and  the  Court  muft  take  this  Confefp 
fion  of  the  Defendant  in  his  Anfwer  to  be  an  ingenu- 
ous Confeffion  of  the  Truth;  more  efpecially,  as 
the  Price  of  34/.  per  Share  was  much  more  than 
the  Intrinfic  Value  of  the  Stock,  and  it  appears  that 
the  Rate  which  the  Stock  bore  at  the  Time  the  Ver- 
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difl:  was  given,  tho'  then  very  low,  was  yet  not  fully 
allowed  to  the  Plaintiff  the  Countefs;  nor  would  his 
Honour  hear  of  any  Proof  that  the  Record  of  the  An- 
Iwer  was  miftaken  in  being  made  contrary  to  the  ori- 
ginal Draught. 

But  as  the  Defendant  in  his  A6lion  at  Law  had  re- 
covered his  Money  againft  Confcience,  the  Court  de- 
creed him  to  pay  back  to  the  Plaintiff  the  Money  for 
which  he  had  iold  the  Shares,  confeffed  by  the  Anfwei* 
to  be  her  Shares,  deducting  what  had  been  allowed  at 
the  Trial  to  the  Countefs  for  the  then  Value  of  the 
faid  twelve  Shares. 

But  afterwards,  upon  very  full  Affidavits  by  the  An  Anfwer 
Solicitor  and  his  Clerk,  that  this  was-  only  a-  Miftake  ^n'en.ied  at- 
in  the  Perion  that  ingroffed  the  Anfwer,  and  the  foul  andDecrTef 
Draught  being  produced',  upon'  folemn  Debate  before  °"  ^f'^^' 
Lord' Chancellor^  allifted  by  the  Mafier  of  the  Rolls;  the  Solicitor  and 
Court  gave  the  Defendant  Leave  to  amend  the  Anfwer,  ti^^the  Mi- 
and  to  fwear  it  over  again,  tho'  no  Precedent  could  be  ftakewas  in 
ftiewn  that  this  was  ever  done  after  the' Caufe  heard,  L^thfAn- 
and  this  Matter  had  been  before  denied  on  a  Petition,  ^^''=''  ^^°'^ 

d-.  ,      •  the  Drauo;ht. 

on  a  Motion.  and    the 

Draught  produced. 


o 


Small  verfus  Oudley  &  al\  cafc  137. 

At  the  Rolls. 

r^NE  Norcoun  had  long  followed  the  Bufinefs  of  a'AGoid- 
^-^   Goldfmith,  and  on  Michaelmas  Day  laff,  after  he  Jj^'th  after 
had  Ihut  up  Shop,  being   indebted  to  feveral  Perfons  his  Shop,  be- 
much  beyond  what  he  was  able  to  pay,  in  Contem-  JlJ^J^'f '^f- 
plation  of  his  Bankruptcy,    and  to  •  give  a  Preference  figns  his' 
in  Payment  to  the  Plaintiff"  Small,  who  in  Friendffiip  wTnt.Trlde 

had  in  which  lie 


was  con- 


cerned, to  y.S.  being  a  particular  Creditor,  and  to  fecurehis  E)fcbt,''but  without  the  Know- 
ledge of  y.  S.  and  becomes  a  Bankrupt  the  very  next  Day.  y.  S.  brings  a  Bill  to  have  the 
Benefit  of  this  Allignment ;  and  decreed  for  him. 
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had  then  lately  advanced  a  conlkierable  Sum  of  Moneys 
did,  in  order  to  fecure  to  the  Plaintiff  Small  the  Mo- 
ney due  to  him  from  the  faid  Norcourt,  make  an  Af- 
iignment  to  him  of  two  Leafes,  and  alio  of  two  Thirds 
of  his  Stock  in  the  Wine-Trade,  which  he  was  con- 
cerned in  with  the  Defendant  Oiidley,  being  about  the 
Value  of  300/.  and  this  Ailignment  was  made  without 
the  Privity  of  the  Plaintiff  Small;  Norcoun  never  opened 
his  Shop  again,  but  the  very  next  Day  after  making  this 
Aflignment  went  off,  and  was  afterwards  found  a  Bank- 
rupt, and  to  have  become  fuch  the  Day  after  Michael' 
mas  Day,  and  all  his  Eifate  was  alligned  by  the  Com- 
millioners  to  tjie  Defendant  Man. 

The  Plaintiff  Small  who  was  the  AlTIgnee  of  thefe 
two  Leafes,  and  likewlfe  of  the  two  I'hirds  of  the 
Stock  in  the  Wine-Trade,  brought  his  Bill  againlf  Man 
the  Aillgnee  in  the  Commillion,  and  againif  Oudley  the 
Partner  in  the  Wine-Trade,   to  make  them  account. 

Obje£led  for  the  Defendants :  This  Affignment  made 
by  the  Trader,  when  it  was  refolved  by  him  that 
he  would  be  a  Bankrupt  the  very  next  Day,  and  in 
Contemplation  of  fuch  Bankruptcy,  and  to  give  a  Pre- 
ference to  this  Creditor  before  others,  by  which  the 
equal  Dilfribution  of  his  Effefls  intended  by  the  Sta- 
tutes Is  prevented,  muff  be  .a  void  Affignment. 

Befides  It  is  an  Affignment  In  general  of  all  his  Stock 
in  the  Wine-Trade,  which  Is  the  fame,  as  If  It  had 
been  of  all  his  Stock  in  Trade  ;  then  this  Ailignment 
being  made  without  the  Privity  of  Small  the  Allignee 
is  therefore  fraudulent,  there  being  no  Account  ffated 
on  the  Trade  for  Wine  to  the  Bankrupt,  nor  from  the 
Alhgnee  Small  to  the  Bankrupt,  afcer  all  which,  Small  the 
Affignee  comes  to  have  this  eifabliflied,  and  through 
Partiality  affiffed  in  a  Court  of  Equity,  which  if  al- 
2  lowed, 
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lowed,  will  efFeSuaily  fet  afide  fuch  Parts  of  fereral 
Statutes  as  give  an  equal  Diftribution  of  the  Bankrupt's 
Eftates  to  all  his  Creditors, 

Mafier  of  the  Rolls:  This  is  a  Cafe  of  great  Confe- 
quence,  as  it  affefls  Trade  in  general,  and  as  it  tends 
to  fruftrate  the  feveral  Statutes  made  for  the  equal 
Diftribution  of  the  Effects  of  Bankrupts  ;  but  .ilill 
I  think  that  the  Alignment  by  Norcoun  to  Small  the 
Plaintiff  is  good,  and  the  Plaintiff  is  intitled  to  an 
Account  of  this  Wine-Trade  againft  the  Defendant 
Oudley. 

ifi.  As  to  the  Matter  of  Bankruptcy,  that  is  a  Term 
not  known  to  our  Common  Law, "  but  introduced  by 
feveral  Statutes ;  the  3  H.  8.  cap.  4.  whicli  is.  the  fiiif, 
is  very  imperfect,  the  next  of  the  i  3  Eli^.  cap.  1 1 ,  is 
more  large,  and  that  Statute  iince  inlarged  by  feveral 
lubfequent  ones. 

Now  tliefe   Statutes  do  afcertain   what  A(9:s  make  No  fuch 
a  Bankruptcy,  and  there  can  be  no  fuch  Thing  as  an  "^'"."gf^an 

•iiV>i  •  ni  11  equitable 

equitable  Bankruptcy,  it  mult  be  a  legal  one.  Bankruptcy, 

but  the 
Bankruptcy  muft  be  a  legal  ono. 

idly,  There  may  be  juft  Reafon  for  a  finking  Trader  There  may 
to  give  a  Preference  to  one  Creditor  before  another,  to  f^^  a'^Bank- 
one  that  has  been  a  faithful  Friend,  and  for  a  juft  Debt  rup^  to  pre- 
lent  to  him  in  Extremity,   when  the  reft  of  his  Debrs  d^itoTbefore" 
might  be  due  from  him  as  a  Dealer  in  Trade,  wherein  another, 
his  Creditors  may  have  been  Gainers;  whereas  the  other 
may  be  not  only  a  juft  Debt,  but  all  that  fuch  Credi- 
tor has  in  the  World  to  fubfift  upon ;    in   this  Cafe 
(I  fay)  and  fo  circumftanced,  the  Trader  honeftly  may, 
nay  ought  to  give  the  Preference. 

Vol.  II.  5  R  And 
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I^!'**''^^  And   \dly.    In  fuch  Cafe  it   is  not  the  Time  when 

1  iine  when  ^ 

the  Aflign-  the  Allignmcnt  was  made  by  the  Trader  that  is  ma- 
materiT'^fo  tcrial,  provided  it  be  made  before  the  Bankruptcy,  but 
as  it  be  before  the  Juitnefs  of  the  Debt  is  very  material. 

the  Bank- 
ruptcy, but  the  Juftice  of  the  Debt. 

NoObjec-  A^^b-i  What  has  been  objefted,  that  Small  the  Af- 
tion  that  the  fjgnee  did  not  know  of  this  Alignment,  feems  rather 
was^made  an  Advantage  to  the  Affignment,  for  this  ihews  there 
bytheTra-   ^,gg  j-,q  Praud,  no  Importunitv  ufed  by  the  Allignee, 

der  without  \        r  •  i  r  t 

Notice  to  and  ortentmies,  upon  the  Account  or  mere  Importu- 
for  11^1^^'  '^^'■y*  ^  Trader  has,  when  in  Trouble,  been  prevailed 
fhewsitwas  upon  to  make  fuch  Allignment. 

without  the  o 

Creditor's  Irriportunity. 

When  the         Kthly.  As  to  the  Creditor  the  Aih^nee's  coming  into 

1  hinf  af-  ,  .  ^  ^  . 

figncd^o  the  Equity,  I  admit,  that  every  Perlon  who  comes  into 
[^"SJeCjejii- Equity  ought  to  come  with  an  innocent  and  a  juft 
Bankrupt  is  Caufe,  and  the  now  Plaintiff  (for  ought  appears)  does 
^Jaion  \"\s  ^^»  however,  what  diftinguifhes  the  prefent  Cafe  in  his 
noObjedion  Favour  is,  that  the  Allignment  being  of  a  Choje  in 
fignee  that  -^'^lon,  he  could,  in  the  Nature  of  the  Thing,  apply 
he  comes  in-  no  whcre  clfe  for  Relief,  or  to  have  the  Benefit  ot  the 
for  he  can  go  Allignment,  but  in  Equity.  Secus  if  it  had  been  a 
no  where     Conveyance  of  any  legal  Eilate. 

Precedents  ^"^  ^^  ^°  Precedents,  the  fame  was  done  in  the 
where  a  Cafe  of  Cock  and  (a)  Goodfellotv,  where  the  Allignment 
juft" before  "^^'^^  made  by  Mrs.  Cock  in  Contemplation  of  her  Bank* 
his  Bank-  ruptcy,  and  in  Trull:  for  her  own  Children,  and  as  to 
figne^I  Part  ^^^^t:,  it  was  but  a  Dire£tion  to  her  Truftees  to  alUgn  her 
of  his  Eiiate  Stock  in  the  Bank,  tfc.  and  Lord  Macclesfield  declared 
til-ukrCre-  that  this  was  fo  far  from  being  an  A61:  of  Fraud  in 
ditors  to      jy^^g^  Qq^-i    j-j^y'  jj.  ^y^g  fyj.  j^gj.  y^yj^  Children,   that  ic 

give  tliem  a^  ,  i-ni  iii  •         ^  r 

Preference,   Icemed  to  be  juit  and  commendable.     So  in  the  Caie 

and  held  .  ,.C 

good.  4  .  ot 

{a)  Decreed  by  Lord  Mac  da  field.,  Pafiha  1722. 
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of  Jacob  and  Shepherd^  where  Shepherd  the  Trader  was 
juft  on  the  Brhik  of  Bankruptcy,  and  the  Deed  brought 
ready  ingroffed  to  him,  which  he  executed  a  little  be* 
fore  his  Bankruptcy,  and  in  Contemplation  thereof,  to 
give  a  Preference  to  fome  of  his  Creditors ;  indeed  I 
doubted  of  this ;  but  on  the  Appeal  Lord  Macclesfield 
ordered  a  I'rial,  to  be  informed  when  the  Trader  be- 
came a  Bankrupt,  and  the  Execution  of  the  Deed  be- 
ing found  to  have  been  before  the  Bankruptcy,  the 
Decree  was  in  Favour  of  the  Deed. 

The  like  happened  in  Sir  Stephen  Evanses  Cafe,  who 
having  executed  a  Deed  immediately  before  his  Bank- 
ruptcy, and  with  a  View  to  give  a  Preference  to  fome 
of  his  Creditors,    the  fame  prevailed. 

So  that  this  having  been  fettled,  tho'  it  may  have 
a  mifchievous  Confequence  in  preferring  fome  Creditors 
in  Hopes  of  Favour  from  them  afterwards,  yet  ac- 
cording to  thefe  Precedents,  I  muft  decree  in  the  pre- 
fent  Cafe  in  Favour  of  the  Deed  giving  a  Preference 
to  the  Plaintiff". 

Note'j  His  Honour  fald,  that  if  the  Adignment  had  But  if  the 
been  of  all  his  Goods  and  Effe£ls,  or  of  all  his  Eftate,  ^j^f'^"' 
or  of  all  his  Stock  in  Trade,  as  Goldfmith,  isfc.  this  whole  Bank- 
had  been   too  general,    and  would  hardly  have  flood  :  ["^'/gfl^ny 
But   here  it  was  not  of  the  Trader's  own  Trade  as  Creditor, 
Goldfmith,  but  a  fmall  Branch  of  a  different  Trade,  of  ^^"Jj, 
a  Stock  in  Wine,  the  whole  not  above  300  /.  and  but 
two  Thirds  of  that. 
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Cafe  138.    Marchionefs    of  Annandalc    Verfus 

Harris,  if  ^contra. 

ofCainn       I   *HE  M2LX<:[\.\\k  o£  Annandak  had  unlawful  Famllia- 


T 


Chan.  87.  ^     rities  with  Anne  Harris  who  was  before  a  modeft 

vino- ^reduced  Woman,    but   the  Marqulfs  feduced  her,    and  had  a 

an  innocent  Child  by  her;   and  afterwards  by  Deed  Poll  reciting 

and  having  that  he  the  Marqulfs  had  given  a  Bond  to   the  faid 

li^Vb^r  ^^^^  Harris  for  the  Payment  of  2000  U  to  her  within 

gives  hVa"^'  a  Year  after  his  Death;    now  by  this  Deed  the  Mar- 

^"""S  quifs  agreed  that  this  2000/.  fhould  be  laid  out  in  an 

himfeif  to  Annuity  for  the  life  and  Benefit  01  Anne  Harris  and  the 

after' h?s°^"  ^'^^'^^^  ^^r  their  Lives.      The  Marquifs  died,  and  the 

Death  for  Marchionefs   his  Widow  adminiftred. 

the  piircha- 

fnigan  Annuity  for  the  Woman  and  the  Child  for  their  Lives.     The  Man  dies,  Equity  will 

compel  a  Performance  of  this  Agreement. 

There  was  (it  feems)  but  one  Witnefs  to  the  Bond ; 
and  tho'  his  Hand-Writing  was  proved,  yet  he  fwear- 
ing  that  he  did  not  fee  the  Bond  fealed  and  delivered, 
the  Plaintiff  J««^  Harris  was  nonfuited  at  Law. 

2  The 
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The  Marchlonefs  brought  her  Bill  in  Equity  to  be 
relieved  againfl:  the  Bond  and  Deed  Poll,  as  gained 
upon  an  unlawful  and  wicked  Confideratlon;  and  Anne 
Harris  brought  her  crofs  Bill  to  be  paid  the  2000/.  out 
of  the  AiTets  of  the  Marquifs. 

This  Bond  could  not  be  proved,  and  fo  was  not  pro- 
duced ;  but  the  Deed  Poll  reciting  the  Bond,  and  con- 
taining a  Covenant  that  the  20C0/.  ihould  be  laid  out 
in  this  Annuity,  was  proved  and  read. 

It  was  urged  on  Behalf  of  Anne  Harris,  that  the 
known  Diverlity  was,  where  the  (a)  Woman  has  be-  («)  i  Vem. 
fore  been  a  common  Strumpet,  and  draws  in  a  voune  'i-^^3- ^ ^^^"^"^ 
Man  to  give  luch  Bond  or  Covenant,  in  Inch  Calb 
Equity  will  relieve;  but  where  the  Man  feduces  a  Wo- 
man who  was  before  a  modeit  Woman,  and  gives  fuch 
Bond  or  Covenant,  there  the  Obligor  who  has  done  the 
Injury,  ftates  and  afcertains  himfelf  the  Damages, 
which  are  to  be  the  premium  pudiciti.c,  and  no  Relitf 
to  be  had  in  Equity. 

On  the  other  Side  it  was  obje6led,  that  fuppoling 
Equity  would  not  relieve  againll:  fuch  Bond  or  Co- 
venant, yet  it  being  a  Matter  of  Turpitude,  Equity 
ought  not  to  intermeddle,  the  Confequence  of  which 
would  be,  that  both  Bills  (liould  be  dilmiiTed,  and  that 
this  Court  lliould  not  lend  any  Ailillance,  either  on 
Account  of  Ailets,  or  otherwiie  in  fuch  a  Cafe. 

Bur  to  prove  the  contrary,  the  other  Side  cited  the 
Cafe  of  Ord  verfus  Blacket,  where  Sir  Wiliumi  Bldcket; 
having  feduced  Mrs.  Ord  a  young  Gentlewoman  of 
good  Family  and  Fortune,  afterwards  Icttled  an 
Annuity  on  her  for  Years  ;  but  the  Eifate  was  in- 
cumbred,    and    Mrs.    Ord  dying,     her   Adminiiirator 
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brought  a  Bill  in  order  to  dlfincumber  the  Land  which 
was  charged  with  this  Annuity,  and  was  reheved  ac- 
cordingly. 

A,  grants  an  Hiey  alfo  citcd  the  Cafe  of  Careiv  verfus  Sa^ord  de- 
a  Woman  crccd  in  the  Exchequer  about  two  Years  fince,  where 
whom  he      j-j^g  y^r^^  granted  an  Annuity  to  the  Woman  out  of  the 

had  reduced,  p  •       i-'    n    i        i      j  r     i 

out  of  his  Manor  or  D.  when  in  Fact  he  had  no  lucn  Manor, 
fn  whSch*^?'  "P^"  which  that  Court  decreed  him  to  fettle  this  An- 
had  no  E-    nuity  on  the  Woman  out  of  other  Lands. 

flate;  Equity 

will  make  him  fecure  the  Annuity  out  of  other  Lands. 

Lord  Chancellor :  If  a  Man  does  miflead  an  innocent 
Woman,  it  is  both  Reafon  and  Juftice  he  fliould  make 
her  a  Reparation ;  but  this  Cafe  is  ftronger  in  Re- 
fpe£l  of  the  innocent  Child,  whom  the  Father  has 
occaiioned  to  be  brought  into  the  World  in  this  Ihame- 
ful  Manner,  and  for  whom  in  Juftice  he  ought  to  pro- 
vide ;  and  tho'  the  Child  be  now  dead,  yet  the  Cafe  is 
to  be  taken  as  it  was  when  the  Bond  and  Covenant 
were  given,  and  then  the  Child  was  living. 

2^/1;,  The  Recital  in  ihe  Deed  that  the  Covenantor 
had  given  fuch  a  Bond,  is  a  fufficient  F-vidcnce  of  there 
having  been  iuch  ;  it  is  a  Confeffion  bv  the  Obligor 
himfelf,  and  ftronger  than  a  verbal  Confeflion,  it  be- 
ing under  his  Hand  and  Seal.  Wherefore,  if  the  Court 
aljows  this  Covenant  to  ftand,  it  muft  then  be  in  the 
fame  Cafe  as  any  other  Covenant  or  Bond ;  confe- 
quently  it  is  a  Debt,  and  being  fo,  Equity  Ihall  de- 
cree it  to  be  paid  out  of  Aftets.  * 

This  Decree  was  affirmed  in  the  Floufe  of  Lords  in 
March   1728. 

2  Stevpard 


*  Agreeable  to  this  Decree  was  that  by  Lord  'Talbot  in  Cray  verfus 
C/'tfy  and  Rooke  ^i  Lincolnh  Inn  Hall,  Decemkr  11.   1735. 
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Steward  verfus  Roe.  Cafe  139. 


Lord  Chan-' 
cellar  Kin?;. 


THE  original  Bill  is  to  be  firft  anfwered,  but  if  the 
Plaintiff  in  that  Bill  will,  after  the  Crofs   Bill  I';'°''S"f^ 

r\     \  11'        •II"  1  •  •   1       1  •  '^  ^'^  "^ 

hied,  amend  his  Bill  in  Things  material,  this  amended  fiift  anfwer- 
Bill,  as  to  the  Amendments,  is  a  new  Bill,   and  the  ^Jj  pj',';nfiff 
Plaintiff  in  the  original  Bill  lliall  be  bound  to  anfwer  after  the 
the  crofs  Bill,  which  was  filed  prior  to   the  Amend-  6^"^'  amend 
ments  made  to  the  original  Bill,  before  fuch  Time  as  '"^  ^'i.'.  ^e 
the  faid  Plaintiff  in  the  original  Bill  Ihall  have  an  An-  Priority. 
fwer  to  his  Amendments,  and  as  the  amended  Bill  mull: 
be  anfwered  all  together,  fo  the  Priority  feems  in  fuch 
Cafe  to  be  loft  as  to  the  Whole. 


Walter  Edwards  and  Mary  his  Wifc^^  ^'^^'^  ''^°- 

only  Child  of  Richard  Freeman  Efii',  Lordchan- 

late  Lord  Chancellor  of  Ireland^  by  >  Vlaintiffs ;  Raymond' 

Eliz.akth  his  firfi  Wife,  one  of  the  ^ucf  Majhr 

Daughters  of  Sir  Anthony  Keck,  o/tL  RoUs, 

j4nne  Frecrhan  Widow  and  Adn'iini-'^ 
Jiratrix  of  the  [aid  Rt chard  Free- 
man^ and   Richard  Freeman  Efq;    j^  r     r 
.and  Anne  Freeman  Spinfier,    Icrl^^^^^^'^"^^- 
Children  by  the  jaid  Richard  Free-  j 
man^  J 

THE  Plaintiffs  brought    their  Bill  to  have  a  diftri-  S'^^"'^  ^^ 
r  ^         1        n  r  Marriage 

butorv  Share  or   the  perional  Eliate   or   Richard  Settlement 

Freeman  Efcj;  he  dying  inteilate,  and    leaving  a   Wi-  portbn^or 

dow  the  Defendant  Anne  Freeman^  and  one  Daughter  Daughters 

by  his  firft  Wife,  {vi^)  the  Plaintiff  M^7_7,  and  a  Son  riageTinol- 

and  '•''■''^  '"^  Kiixe: 
Male ;  there 
is  one  Daughter  only,  the  Hufband  furvives  that  Wife,  and  marries  again,  leaves  Illue  by  the 
fecond  Wife,  and  dies  inteftate,  the  Daughter  by  the  firfi:  Marriage  being  an  Infant  and  her 
Portion  not  then  due;  if  the  Daughter  lives  till  the  Portion  is  due,  it  is  an  Advancement />« 
tanio,  and  muft  be  brought  into  Hotchpot  as  to  the  other  liTi.e. 
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and  a  Daughter  by  the  fecond  Wife,  {vi^)  Richard  and 
Anne. 

The  Cafe  was  thus  :  Richard  Freeman  the  Father  on 
his  Marriage  with  his  firit  Wife  Elizabeth,  one  of  tlie 
Daughters  of  Sir  Anthony  Keck.,  by  Articles  dated  the 
19th  of  February  16935  in  Confideration  of  the  Mar- 
riage and  of  4000  /.  Portion,  covenanted  for  himfelf 
and  his  Heirs,  with  Sir  Anthony  Keck,  that  he  the  faid 
Richard  Freeman  or  his  Heirs  would,  within  fix  Months 
after  Requeif  by  Sir  Anthony,  his  Heirs,  Executors  or 
Adminiifrators,  fettle  all  his  Lands  in  Battsford,  ^c.  in 
Gloccfterfiire  to  the  Ufe  of  hirnfelf  for  Life  fans  Wafte, 
Remainder  to  Truftees  to  preierve  contingent  Remain- 
ders, Remainder  to  Elizabeth  his  then  intended  Wife 
for  her  Jointure  and  in  Bar  of  Dower,  Rem.ainder  to 
the  firft,  iyc.  Sons  of  the  Marriage  in  Tail  Male  fuc- 
ceflively.  Remainder  to  Truftees  for  500  Years  to  raife 
Portions  for  Daughters,  if  but  one  Daughter  5000/. 
if  more  6000  1.  payable  at  Eighteen  or  Marriage, 
which  fliould  firft  happen,  and  to  raife  Maintenances 
for  fuch  Daughters  till  their  Portions  fhould  become 
payable,  80/.  per  Annum  if  but  one  Daughter,  and 
per  Annum  if  more  than  one. 

Mr.  Freeman  covenanted,  that  thefe  PremiiTes  which 
were  but  -3^66  1.  per  Annum,  were  5C0 /.  per  Annum 
excepting  Parliamentary  Taxes,  and  gave  a  Bond  in 
8000  /.  Penalty  for  the  Performance  of  the  Articles. 

The  Marriage  took  EfFe£l,  of  which  there  was  Iftiie 
only  a  Daughter  the  Plaintiff  Mary,  and  Eli-;^abeth  the 
Wife  died  foon  after  the  Birth  of  the  Daughter,  no 
Settlement  having  been  made  purfuant  to  the  Articles. 

About  three  Years  afterwards  Mr.  Freeman  married 

the  Defendant  Anne  Marfljal,  and  fettled  great  Part  of 

2  the 
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the  Lands  coniprifed  in  the  Articles,  230  /.  per  Amum^ 
without  giving  any  Notice  of  the  Articles,  and  had 
Iflue  the  Defendants  Richard  and  Anne. 

The  20th  of  November  1 7  i o,  Mr.  Freeman  died  in 
Ireland  inteftate,  and  his  Widow  the  Defendant  Anne 
Freeman  took  out  Adminiftration  to  him,  the  Waintiif 
Mary  being  then  eleven  Years  old  :  Who  having  lince 
intermarried  with  the  Plaintiff  Walter  Edwards,  they 
brought  their  Bill  for  their  diftributory  Part  of  the 
Inteftate  Mr.  Freemans  perfonal  Eftate,  but  did  not 
pray  the  5000  /. 

The  Defendants  by  Anfwer  fet  forth  the  Articles 
iand  i^ond,  and  infifted,  that  thereby  the  Plaintiff  Mary 
had  a  Portion  of  5000/.  fecured  to  her,  and  ought 
not  to  have  any  Part  of  the  perfonal  Eilate  of  the 
Inteftate  her  Father,  unlefs  Hie  would  bring  that  into 
Hotchpot,  to  the  Intent  the  Eftate  of  all  the  Children 
might  be  made  equal. 

i 

I'his  Caufe  having  been  often  argued,  was  at 
length  decreed  by  the  Lord  Chancellor  King,  with  the 
Afliftance  of  the  Lord  Chief  Juftice  Raymond,  Matter  of 
the  Rolls,  and  Mr.  Juftice  ?rice,  who  all  agreed  that 
this  5000  /.  Ihould  be  brought  into  Hotchpot. 

Mr.  Juftice  Price,  tho'  not  prefent  at  the  Refolution, 
did  acquaint  the  Lord  Chancellor  with  his  Opinion. 

Sir  Jojephjekyll  Mafter  of  the  Rolls:     ij?,   I  Ao  not  Portions 
take  this  5000  /.  to  be  a  Debt  due  from  the  Inteftate,  ^^cured  by 
or  to  be  paid  out  of  his  perional  Eftate ;  for  tho  there  outot  Lands, 
is  a  Bond  for  Performance   of  Covenants  from  him,  ^  ^o  be'^^ars 
yet  there  is  no  Covenant  for  the  Payment  of  the  Por-  not  to  be 
cion  ;  the  Covenant  is  to  iettle  Lands,  and   to  raiie  a  ^i^g  pcrfmai 

Vol.  H.  5   T  I'erra  E^^^te. 
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Term  of  500  Years  out  of  them  for  fecurlng  the  Por- 
tion of  5CC0  /. 

zdly,  Tho'  this  Settlement   is  only  to  be  made  on 

Requeit,    and  none  has  been  made,    yet  this   cannot 

prejudice   the  Party  to  whom  the  Portion  is  due,  for 

the  Covenantee  is  only  a  Truftee,  and  the  Nesleft  of 

VoU.Tyevor  ^"^h  Ihall  not  {a)  prejudice  the  Ceflui  que  Trufl  :  \Vhlch 

verfus  Tre-    here  is  the  ftronger,  forafmuch  as  the  Ceflui  que  Trufi 

vor,  and  Fre-  i    r  J  i  J 

da-ick  vcrius  was  an  Intant. 

Frederick. 

-^dly,  Suppoling  there  was  a  Covenant  to  fettle  abfo- 
lutely  within  fix  Months,  and  it  were  broken,  fo  that 
Damages  might  at  Law  be  recovered  ;  nay,  tho'  there 
had  been  a  Covenant  to  pay  the  Portion,  yet  the  Party 
to  whom  the  Portion  is  due,  ought  to  come  upon  the 
Land  firll:,  and  in  Cafe  of  a  Deficiency  there,  then 
refort  to  the  perfonal  Eftate ;  for  the  Articles  to  fettle 
particular  Lands  are  in  Equity  a  Settlement,  and  from 
the  Time  of  making  thefe  Articles  Mr.  Freeman  became 
a  Truftee  of  the  Lands,  a  Truftee  for  the  Trufts  in 
the  Articles. 

It  has  been  obje£led,  that  had  there  been  a  Cove- 
nant to  pay  the  Portion,  this  had  been  like  a  Mort- 
gage, and  the  perfonal  Eftate  Ihould  have  exonerated 
the  Land. 

^efp.  This  is  not  like  a  Mortgage ;  in  the  Cafe  of  a 
Mortgage,  the  Land  is  only  a  Pledge  for  the  Money 
borrowed,  but  here  the  original  Agreement  was,  that 
the  Portion  ftiould  be  raifed  out  of  that  very  Land. 
And  for  this  I  would  only  cite  the  Caie  of  Coventry 
(f>)  Ante  and  (b)  Coventry,  where  the  late  Earl  of  Coventry  cove- 
nanted on  his  Intermarriage  with  the  Countets  Dowa- 
ger, that  he  would,  according  to  the  Power  given 
him  by  his  Family  Settlement,  or  otbcrwije,  fettle 
4  Lands 
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Lands  of  500  /.  per  Annum  on  his  then  intended  Wife. 
And  on  a  Bill  brought  by  the  Countefs  Dowager,  to 
have  this'  Jointure  made  good  to  her, 

it  was  contended,  that  the  Countefs  ought  to  re- 
fort  to  the  perfonal  Eltate,  for  that  here  were  no  par- 
ticular Lands  covenanted  to  be  fettled,  and  the  Cove- 
nant was  to  fettle  Lands  of  500  /,  per  Annum  purfuant  to 
the  Power,  or  otherxp/fe;  but  decreed  by  the  L.ord  Chan- 
cellor Macclesfield,  with  the  Alfiftance  of  the  Judges, 
that  this  Covenant  did  bind  the  Land,  and  that  the 
Words  or  otherrpife  were  intended  in  Favour  of  the 
jointrefs  for  her  further  Security,"  in  Cafe  the  Power 
fhould  fail  or  prove  deficient;  and  if  fo,  they  were 
not  to  be  made  ule  of  to  her  Prejudice. 

So  that  I  do  not  think  this  Is  to  be  confidered  as  a 
Debt  which  by  lefTening  the  perfonal  Eftate  would  di* 
minifh  the  diftributive  Shares,  for  this  5000/.  ought  to 
be  made  good  out  of  the  real  Eftate  contracted  to  be 
fettled,  fuppofing  there  is  enough  left  unfettled ;  but 
it  mutt  be  agreed,  that  the  Land  aflually  fettled  by 
Mr.  Freeman  on  his  fecond  Marriage  without  Notice, 
tho'  it  be  a  Breach  of  Truft,  yet  luch  fecond  Settle- 
ment is  good,  and  muft  take  place  againft  the  Articles, 
no  more  Lands  being  liable  to  the  Articles,  than  are 
omitted  out  of  the  Settlement  on  the  fecond  Marriage. 

As  to  the  fecond  Point,  whether  the  5000  /.  Por- 
tion thus  fecured  by  the  Articles  to  the  Plaintiff  Mary 
is  to  be  brought  into  Hotchpot,  before  fhe  lliall  come 
in  for  any  Part  of  the  perfonal  Eftate  ? 

I  am  of  Opinion  it  ought ;  the  End  and  Intent  of 
the  Statute  of  Diftribution  being  to  make  the  Provifioa 
for  all  the  Children  of  the  Inteftate  equal,  as  near  as 
could  be  eftimated  ;    and  therefore  this  50C0/.  ought 

to 
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The  Intent  to  bc  Collated  into  the  perfonal  Eftate.  The  Defign 
of  ^^'^^^^j  of  the  AtX  was  to  do,  what  a  good  and  a  jurt  Parent 
ftrihutioii  ought  for  all  his  Children  j  nor  is  this  Equality  to 
^^^,^,t^  be  confined  to  fuch  Eftates  as  Children  claim  by  vo- 
fion  for  all  luutary  Settlements  only,  for  (generally)  Provifions  for 
cqua^ 'and"  Children  are  by  Settlements  made  on  Marriage,  which 
do  what  a  alone  is  a  Conlideration  ;  and  the  Statute  would  be  of 
partial  Fa-  little  EfFe£l,  if  it  wcre  to  extend  to  make  a  Child  bring 
ther  ought  yj-,}y  fj-,^{.  into  Hotchpot  which  fuch  Child  took  by  a  vo- 
te do  for  nis  ,      -^  -^      1  \  t       •  o       I  l\  C 

Children,      luutary  Settlement ;  Marriage  Settlements  are  molt  ire- 
quent,  ilf  ad  ea  qu^  freqttcntius  occmrunt,  tfc. 

(a)  Vide  I  admit,   that  a  Provifion  for  a  Child  by  (a)  Will 

Swinb.  165.  ^f^j.  ^  Q^^Q  j^^y  happen,  that  as  to  Part  of  the  per- 
A  Provifion  l^^^-^^\  gf^atg  tiie  Teftator  may  die  Inteihte)  is  not  an 

for  a  Child  Advancement  to  be  brought  into  Hotchpot;  neither 
bv  Will  not  ^^11  Lg  J     -^  ^     ^ylll  ^y  ^  younaer  Child;  for  a 

to  be  brought  _  to  y  _  J  o  ' 

into  Hotch-  Provifion  to  be  brought  into  Hotchpot  muft  be  fuch 
Pro'vifionof  ^s  ^s  made  by  an  Ad  in  the  Intellate's  Life-time  and 
Land  for  an  not  by  Will ;  auy  Land  Provifion  to  the  Heir  at  Law 
of  the  Inteilate,  however  given,  is  privileged  by  the 
Statute  of  Diftribution,  and  not  to  be  brought  into 
Hotchpot :  Thus  there  are  great  Variety  of  Provifions 
which  may  be  made  by  Parents  for  Children  ;  and  it 
could  not  be  expe£led  the  Statute  of  Diftribution  Ihould 
enumerate  all  of  them;  but  as  a  contingent  Provifion, 
when  the  Contingency  has  happened,  is  a  Provifion, 
fo  is  it  within  the  A61;  alfo  as  there  are  great  Variety 
of  Provifions,  the  Times  when  they  are  to  take  Efte6l 
may  be  various  ;  but  yet  if  fuch  Provifions  be  to  take 
E^fFtdl:  in  a  realonable  Time,  they  fhall  be  within  the 
Ad:.  A  Child  may  be  provided  for  by  Land,  Freehold 
or  Copyhold,  or  by  a  Charge  upon  either,  or  by  Mo- 
ney, Goods,  Stocks  in  Companies,  and  thofe  in  fome 
Companies  pretty  precarious.  Some  Provifions  mav 
be  payable  to  the  Child  when  of  Age,  or  upon  Mar- 
riage, and  thefe  Contingencies  framed  upon  infinite 
2  Variety 
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Variety,  as  the  feveral  Circumftances  of  the  Parties 
may  require,  which  rendered  it  impoffible  for  the  A61: 
to  mention  all  of  them,  and  therefore  it  was  proper  for 
the  Legillature  to  make  Ufe  of  general  Words  as  they 
have  done. 

The  Statute  of  Diftribution  does  in  the  Beginning 
take  Notice,  that  if  a  Child  (otjier  than  the  Heirj 
have  a  Settlement  of  Land  made  on  him  by  the  In- 
teftate,  this  fhall  be  brought  into  Hotchpot. 

Now  to  think  the  Statute  did  extend  to  Land  it- ^"e  Hetties  a 
felf  when  fettled  on  a  younger  Child  by  the  Father,  Lands^upon 
and  not  to  a  Charge  upon  Land   for  fuch   Child,  iscJ°,5"^^. 
ftrange.     Suppofe  it  were'a  Rent  out  of  Land,  this  is  an  Ad- 
would   be   an   Advancement,    and  why   not   when   a  y-'^'^^™^"' 
Charge  upon  Land  r   But  the  prelent  Caie  comes  nearer 
to  Land,  than  if  it  had  been  a  Charge  out  of  Land ; 
for  the  Truft  of  the  ^oo  Years  Term   being  only  to 
raife  this  5000  /.  Portion,  and  the  Plaintiff"  Mary  Ed- 
wards being  the  Perfon  who  is  alone  intitled  to  it,  (he 
as  to  this  Purpofe  is  in  Effecl  the  Owner  of  the  5C0 
Years  Term. 

The  Occafion  of  making  the  Statute  of   Diftribu- P^O*""' 
tion,    was  to  put  an  End  to  the  long  Conteit  which  king  theSta- 
had  been  betwixt  the  Temporal   and  Spiritual  Courts, '"^^"^^  ^" 
for  when  the  Spiritual  Courts  ordered  any  Diftribution, 
or  Bond  to  be  given  by  the  Adminiftrator  for  that  Pur- 
pofe, the  Temporal  Courts  fent  a  (a)  Prohibition,  be-  f^j  Vide 
ing   of  Opinion,    that  the  Adminillrator   had  a  Right  ve^fuswT 
to  all,    and  that  the  Spiritual  Court  could  not  break  fo'- 7-  ^ 
into  that  Right ;  and  fo  this  Statute  was  made  in  Fa-      "'   ■^^' 
vour  of  the  Praftice  of   the  Spiritual  Court,    which 
proceeded  to  order  Diftribution  as  often  as  the  Common 
Law  Courts  did  not  prohibit  them,    and    the  A6t  in- 
tended to  make  the  Children's  Provilion  ecjual,    whic  h 

Vol.  11.  5   U  was. 
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was  agreeable  to  the  Civil  Law,  where  Goods  moveable, 

and    immoveable   (/.  e.   Lands)  are  confidered   as  the 

fame,    tho'  our  Law  would  never  let  the  Civil  Law 

An  Annuity  meddle  with  Lands.    In  Swinburne  165.  it  is  faid,  that 

Fatter  upoli  if  a  Father  by  Deed  fettle  an  Annuity  on  his  Child, 

aChiidisan  j-^  commence  after  his  Death,  this  is  an  Advancement 

ment  fro     pro  tauto  \  and  by  the  fame  Rcafon,  a  Reverlion  fettled 

tmto.  ^y^  .^  Child,  as  it  may  be  valued,  is  an  Advancement 

alfo.  The  Proviiion  within  the  Statute  for  a  Child  need 

not  take  place  in  the  Father's  Life-time,  a  future  Provifion 

is  a  Bar^ro  tantO:,  a  Portion  aiTured  or  fecured  to  a  Child, 

tho'  in  fumrOj  is  a  Proviiion  according  to  its  Value. 

A  Provifion  But  It  is  objeflcd,  that  this  is  a  contingent  Provi- 
for  a  Child   f^^j-,    ^^^  therefore  not  an  Advancement  within  the 

by  a  Father,  '  i     j     •  •       ^         •  •  i  i 

tho'  contin-  Statute,  and  being  m  Contingency,  it  cannot  be  coi- 
^vi\  \ie  ^^^^^  j  ^^^  Inflance,  fuppofe  it  were  a  bare  Poflibility 
Contingen-  or  what  IS  Dot  Dcbitum  in  pr'ijenti. 

cy  happens, 

is  an  Advancement  pro  tanto. 

The  Right  Refp.  I  do  agree,  this  Contingency  did  not  veft  until 
TutWe  s£Je  ^^""^  Plaintiff  M^rj;  came  to  eighteen,  for  tho'  the  Term 
on  the  Sta-  did  ariie  before,  yet  no  Trulf  for  her  Benefit  could.  But 
ftributio? '  ^^^s  Statute  of  Diftribution  does  not  appoint  any  Time 
vcfts  imme-  when  the  Diilribution  fhall  be  made,  it  mentions  in- 
the^iiU"  deed  when  it  fhall  not,  vitj  not  within  a  Year ; 
ftate's         .^Yi^  according  to  the  Reiolutions,  the  Right  to  the  di- 

Death  .  . 

i1:ributory  Shares  vefts  immediately  on  the  Inteftate's 
Death.  The  perfonal  Ertate  of  the  Inteilate  may  con- 
fill:  of  Monies  or  Debts  payable  at  feveral  future  Days, 
or  upon  Contingencies,  fo  that  it  may  be  impolllble 
to  make  a  Diftribution  thereof  at  any  certain  Time  ; 
it  may  confift  of  Debts  arifing  upon  the  like  Contingen- 
cy as  is  annexed  to  this  Portion,  and  fince  thofe  Debts, 
as  they  fall  in,  may  be  diflributed  and  valued,  why  may 
not  a  contingent  Portion  be  eflimated  and  brought  into 
Hotchpot?  But  all  that  Difficulty  is  over,  by  the  Con- 
I  tingency's 
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tingency's  having  happened  In  the  prefent  Cafe,  and  all 
Inequality,  as  to  the  Provifions  for  Children,  is  pre- 
vented, which  is  the  Intent  of  the  a£1. 

Lord  Chief  Juftice  Raymond:  I  agree  with  the  Ma- 
iler of  the  Rolls,  that  this  5000/.  ought  to  be  brought 
into  Hotchpot  by  the  Plaintiff  Rdn>ards  and  his  Wife; 
the  Statute  of  Diftribution  does  not  break  into  any  Set- 
tlement that  has  been  made  by  the  P'ather ;  it  only 
meddles  with  what  is  left  undilpofed  of  by  him,  and 
of  that  only  makes  fuch  a  Will  for  the  Inteftate,  as  a 
Father,  free  from  the  Partiality  of  Affe6lions,  would 
himfelf  make ;  and  this  I  may  call  a  Parliamentary  Will. 

The  Intention  of  making  the  Provifions  of  the  Chil-  The  Statute 
dren  equal,    goes  throughout  the  whole  A&. ;    firft  it  ^foififfgi"" 
gives  the  two  Thirds  of  the  perfonal  Eftate  (the  Mo- only  the  per- 
ther  being  allowed  her  Third)  equally  among  all  the  iTd'/^f^f 
Children.     But  then  the  A£1  takes  it  into  Conlidera-  of,  in  order 
tlon,    that  there  may  be  fome  of  the  Children  who  Pr^^non  of 
have  received  a  Portion  or  Advancement  before,    but  ^*^^'  ^'^'''^ 
not  fo  much  as  to  make  up  their  full  Share ;    in  that  takes'aw"y 
Cafe  fuch  Child  fo  advanced  but  in  Part,  lliall  have  fo  j;°fi;"f„ff^ 
much  more  out  of  the  Inteftate's  perfonal  Eftate  as  ven  to  any 
will  fuffice  to  make  his  Share  equal  to  that  of  the  other  ^^^^^' 
Children.   The  Statute  takes  nothing  away  that  has  been 
given  to  any  of  the  Children,  however  unequal  that  may 
have  been,  how  much  foever  that  may  exceed  the  Re- 
mainder of  the  perfonal  Eftate  left  by  the  Inteftate  at  his 
Death,  the  Child  may,  if  he  pleafes,  keep  it  all ;  if  he 
be  not  contented,  but  would  have  more,  then  he  muft 
bring  into  Hotchpot  what  he  has  before  received  ;  this 
manifeftly  feems  to  be  the  Intention  of  the  A61,  ground- 
ed upon  the  moft  juft  Rule  of  Equity,  Equality.    There 
may  be  many  Cafes  in  the  Books,    where,  in  regard 
to  beneficial  and  remedial  Laws,  the  Judges  have  gone 
beyond  the  Words  to  make  the  Intent  of  the  Ad  take 

place 
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place,  as  in  Plowden  4<^7,  i^c.  Here  the  Words  will 
bear  the  Conftru(3:ion  which  I  put  upon  them,  and 
which  is  intended  by  the  A£1,  tho'  not  drawn  with 
the  greateft  Correftnefs. 

AProvifion       j^g  j.^  j.|^g  Settlement  made  upon  the  Children,  it 

made  for  a  t  •    n     i  /i  i  i  •  i  i 

Child  either  was  objetted,  ly?,  That  this  Statute  extends  only  to 
tlr^Senfi  voluntary  Settlements,  and  not  to  fuch  as  are  made  on 
ment,  or  for  Marriage,  wherein  the  IfTue  are  Purchafers ;  and  this 
fidTratioiC'S  is  laid  to  be  as  if  an  Eftate  had  been  fold  to  the  Child, 
an  Advance-  yvhich  furely  had  not  been  within  the  Acl. 

ment  pro  "' 

iarito, 

Refp.  If  the  Child  pays  Money  for  an  Eftate,  this  is 
not  a  Settlement  upon,  but  a  Sale  to  the  Child  j  and  it 
cannot  be  within  the  Words  or  Intent  of  the  Ad:  that 
fuch  Purchafe  Ihould  be  brought  into  Hotchpot.  The 
Words  of  the  A61  make  no  Diverlity  betwixt  a  vo- 
luntary Settlement  and  a  Marriage  Settlement,  they 
mention  Settlements  in  general.  The  Eftate  thus 
fettled  (tho'  on  Marriage)  upon  the  Children,  may 
have  been  purchafed  by  the  Father,  and  leffened  that 
Part  of  the  perfonal  Eftate,  which  would  otherwife 
have  gone  amongft  all  the  other  younger  Children. 
Great  Hardlhips  might  follow  from  that  Conftru6lion 
which  the  other  Side  labour  for;  asfuppofe  the  Father 
who  made  this  plentiful  Provifion  of  5000  /.  for  the 
only  Child  by  the  firft  Marriage,  (which  in  the  pre- 
fent  Caie  exceeded  the  Plaintift's  own  Mother's  Portion 
by  I  ceo/.)  fliould  die  leaving  but  200/.  in  fuch  Cafe 
it  would  be  very  hard  the  Child,  who  has  already  had 
a  Portion  of  5000  /.  out  of  the  Eftate,  ftiould  yet  take 
away  fomewhat  out  of  the  inconfiderable  Portion  of 
200  /.  left  for  the  other  Children ;  it  cannot  be  in- 
tended, that  if  the  Inteftate  had  made  a  Will,  he  would 
thereby  have  ordered  any  fuch  Thing.  Indeed  the 
Parliament  intended,  that  if  the  Inteftate  had  married 
any  of  his  Children,  given  them  a  Portion  adequate 
2  to 
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to  his  then  Elbte,  and  his  Circumllances  in  the  World 
had  afterwards  improved,  th;<t  the  Children  before  ad- 
vanced Ihould  have  the  Benefit  of  fuch  Increafe. 

ObjeB.  But  this  is  not  a  Portion  advanced  for  the  ^°'  *.^"' !''' 

,  .-,  !    .         .       ,-,     1        >     T  -r       •  rortion  be 

Child  in  the  Father  s  Lire-time.  not  paid,  yet 

if  ffcured  to 
die  Child  in  the  Father's  Life-time,  aitho'  not  payable  till  after  the  Father's  Death. 

Refp.  That  is  not  required  by  the  A61  ;  if  it  be  fe- 
cured  to  the  Child  in  the  Life  of  the  Father,  it  is 
fufficient ;  but  it  is  no  ways  miaterlal  in  what  jMan- 
ner  the  fame  is  fecured.  Suppofe  the  Father  had  co- 
venanted with  Truftees  to  pay  his  Child  ico/.  a  Week 
after  his  Death,  as  the  Covenant  would  have  been 
plainly  good,  fo  it  had  been  a  Portion  within  the  Ad:. 

But  it  is  obje£led,  that  this  depends  upon  a  Con- 
tingency arifmg  after  the  Literate's  Death. 

Refp.  Then  I  would  put  the  Cafe  a  little  further  : 
Suppoie  I  covenant  to  leave  a  Child  looo  /.  if  living  a 
Week  after  my  Death,  would  this  Contingency  prevent 
its  being  a  Portion?  prevent  its  being  brought  into 
Hotchpot  ?  Suppofe  the  Contingency  were,  that  if  the 
Child  had  been  living  one,  two  or  three  Years  after 
the  Inteliate's  Death ;  furely  this  had  been  a  Portion, 
and  to  be  brought  into  Hotchpot:  Suppofe  it  had  been 
a  Bond  inftead  of  a  Covenant,  or  a  Mortgage  inltead 
of  a  Bond,  this  would  have  made  no  Diversity  ;  I  grant 
it  could  have  been  no  Provifion,  until  the  Contingency 
happened  ;  but  it  cannot  be  denied  that  when  the  Con- 
tingency has  happened,  it  is  a  Provifion.  Tho'  I  a- 
gree  the  Contingency  fliould  be  fo  limited,  as  to  arife 
in  a  reafonable  Time ;  and  here  it  is  fo,  at  Eighteen 
or  Marriage,  which  is  providing  the  Portion  as  foon  as 
it  can  be  wanted,  with  Maintenance  in  the  mean  Time. 
Can  the  Parent  of  a  Child  fo  provided  for  with  fuch 

Vol.  IL  5   X  Certainty 
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Certainty  intend  that  no  Regard  fhould  be  had  to  this 
Proviiion  in  the  Diftribution  of"  his  Eftate  among  his 
other  Children? 

I  agree  any  Legacy  given  to  a  Child  (fuppoling  the 
Teilator  dies  inteftate  as  to  the  Surplus  of  his  Eliate) 
Ihall  not  be  brought  into  Hotchpot,  becaufe  this  Lega- 
cy is  not  a  Proviiion  fecured  by  the  Parent  in  his  Life- 
time. 

ObjeSi.  Upon  the  Death  of  the  Inteflate  the  Share  of 

{a)  3  Mod.   the  perfonal  Ertate  v^efted  (a)  in  the  Children,  and  con- 

iv^ern.  403.  fcqucntly  the  intire  Share  of  the  eldeft  Daughter  veiled 

2Vern.274.  \^  hfj-^  without  Regard  to  the  Portion  fecured  by  the 

Settlement,    which  being  contingent  muft  be   loll,  if 

the  Daughter  had  died  before  her  Age  of  Eighteen  or 

Marriage,  at  which  Time  the  Portion  was  payable. 

r^•a  1  .  Rcfp.  The  diftributive  Share  does  not  in  all  Events 

Diltnbutory         n     ■  -p  A        >  r      t 

Share  vefts  veft  iu  the  ItTue  on  the  Inteltates  Death,  becaufe  if 
^ftateV""  there  be  a  pofthumous  Child,  fuch  Child  lliall  be  let 
Death,  but    in  for  its  Share,  tho'  not  in  ejfe  at  the  Inteftate's  Death. 

not  fo  as  to 

exclude  a  pofthumous  Child. 

OhjeSl.  If  this  Contingency  is  not  to  be  brought  into 
Hotchpot  until  it  happens,  what  muft  become  of  the 
Diftribution  in  the  mean  while? 

Rejp.  In  this  Cafe,  as  the  Plaintiffs  have  brought  their 
Bill  for  the  Daughter's  diftributory  Part,  and  the  Defen- 
dants by  their  Anfwer  have  put  this,  which  was  on  a 
contingent  Proviiion,  before  the  Court  and  in  Iflue,  I 
do  not  fee  but  that  the  Court  may  make  a  Diftribu- 
tion, and  order,  that  if  this  Contingency  fhould  hap- 
pen, then  the  Money  fliall  be  fo  diftributed,  as  to 
make  the  other  Children  by  the  fecond  Marriage  equal 
in  their  Portions  with  the  Plaintiff  the  only  Daughter 
2  by 
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s  a 
on  a 


by  the  firft  Marriage.     If  an  Executor  pays  a  Le^a-  if  an  Exe- 
cy,  on  Suppolitlon  that  there  are  AlFets  to  pay  all  the  j"^^^"  p^>' 
other  Legacies,  and  there   happens  a   Deficiency,  the  Suppofitioi'i 
Court  will  make  the  Legatee  who  is  paid  his  full  Le-  ^^""^^^^'^ 

r-        .  f  'ii      1  •  are  Aflets  tr> 

gacy  reiund;  a  Jortiori  will  the  Court  in  the  principal  pay  a!!  other 
Cafe,  when  the  contingent  Portion  is  not  paid,  order  f'TT!' 
that   only   fo   much   of  it  mail  be    paid   to   the  firll:  ^^'^rds  there 
Daughter,  as  wWi  put  her  upon  an  Equality  with  the  dc'Sicy^of 
reft  of  the  Children.  AfTcts,  the 

Legatee 
mait  refund. 

ObjeB.  There  is  no  Precedent  of  fuch  a  Decree. 

Refp.  I  believe  that  is  owing  to  the  Equality  in- 
tended by  the  Acl  of  Parliament,  which  was  un- 
derftood  to  be  lo  plain  a  Cafe,  that  no  Body  ever 
thought  it  worth  While  to  bring  it  as  a  Qiieftion  before 
the  Court ;  fo  I  am  of  Opinion  this  50CO  /.  ought 
to  be  brought  into  Hotchpot  by  the  Plaintiff  Mary  the 
only  Daughter  by  that  Marriage. 

Lord  Chancellor :  Mr.  Juftlce  PnV^,  who  is  hindered 
by  his  Indifpolition  from  being  preient,  has  lignified  zo 
me,  that  he  is  of  the  lame  Opinion  with  the  Mafter 
of  the  Rolls  and  my  Lord  Chief  Jufiice,  and  as  I  my- 
felf  am,  that  this  ^000/.  thus  fecured  to  the  Plaintiif 
ALarjy,  the  only  Daughter  of  Mr.  Freeman  by  the  firft 
Marriage,  ought  to  be  brought  into  Hotchpot  ;  and, 
2dly,  That  the  Lands  not  included  in  the  Settlement 
made  on  Mr.  Freeman  s  lecond  Marriage  muft  ftand  li- 
able for  the  raifing  of  this  5000  /.  The  Sriture  of 
Diftribution  fays,  one  Third  Ihall  belong  to  the  Wife, 
and  the  other  two  Thirds  to  the  Inteftate's  Children, 
except  fuch  Children  as  ihall  have  been  advanced  by 
the  Inieftate  in  his  Life-time. 

The  Occafion  of  making  this  Statute   vvas,    to  put  fmnof  mV- 
an.End    to    the  Controveriv   betwixt    the   Temporal '''"s ^''^Stu- 

•^  ,  t  ire  of  Du 

anO  ihjbution. 


44S  Dc  Term.  S  Hill.  1727. 


and  Spiritual  Courts.  The  Ordinary  before  took 
Bonds  from  the  Adm'miftrator  to  make  Diitriburlon, 
and  thofe  Bonds  were  at  Law  adjudged  void,  and  the 
Adminiitrator  intitled  to  all  the  perfonal  Eftate. 
Hughes -dnA  Hughes,  Carters  Rep.  ii').  i  Levin^  z-^t^. 
One  died  inteilate  leavin^^  a  coniiderable  perfonal  Eftate, 
and  a  Son  and  a  Daughter,  the  Son  adminiftred,  and 
the  Daughter  contended  for  a  Share  in  the  Spiritual 
Court,  where  it  was  thought  an  Elardlliip  that  the  Son 
ihould  have  all,  and  yet  the  Daughter  was  prohibited 
at  Law.  However,  this  Statute  of  Diftribution  takes 
away  the  Adminiilrator's  Pretenfions  (which  he  before 
had  made  with  SuccefsJ  of  retaining  the  Whole.  It 
is  true,  that  in  Cafe  any  Child  had  been  advanced  by 
a  Freehold,  the  Spiritual  Court  would  not  meddle  with 
that ;  but  the  A&  of  Parliament  has  therefore  gone 
iurther  than  ever  the  Spiritual  Court  intended  to  go,  to 
make  this  Freehold  fettled  upon  a  younger  Child  by 
the  Father,  be  brought  into  Hotchpot. 

ufuai  at  the  j,-  jg  material,  that  at  the  Time  of  making  the  Sta- 
kingtheStu-  tUic  OT  Diiiribution,  It  was  uiual  to  provide  lor  Chil- 
pJ-oVifions''^  dren  by  Settlements,  and  therefore  with  great  Reafon 
for  Children  luch  a  Provillon  may  be  taken  to  be  an  Advancement 
nfent?'and  P^'^  ^^''^^'^  'i  ^^  ^"  Annuity  out  of  Land,  or  a  Charge 
therefore  this  upou  Land  Is  to  be  brou^ht  into  Hotchpot  by  the  Chil- 

to  be  taken    i  r         i  r  i^       r 

an  Advance-  dreo  lor  the  vcry  lame  Reaion. 

mtiU    pro 

As  to  the  Cbjeciion,  that  this  is  no  voluntary  Settle- 
ment, I  anfwer,  this  was  voluntary  In  the  Parents, 
who  might  have  applied  all  of  it  for  the  Benefit  of  the 
eldeft  Son.  Indeed,  If  the  Child  had  been  a  Purchafer, 
or  Creditor  of  the  Father,  it  could  not  be  intended, 
that  what  was  the  Child's  Purchale  or  Debt  Ihould  be 
brought  into  Hotchpot. 

I  OhjeSi. 
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OhjeB.  This  is  a  future  and  contingent  Provllion» 
and  to  be  taken  as  it  was  at  the  Time  oi  the  Father's 
Deatk 

This  I  admit;  but  as  future  contingent  Debts  due  As  comin- 
to  tliQ  Inteftate  are  within  the  Glauie  of  the  Sratate,  2*^"'  ^"^''^* 

,  .  .       .  '  are  witnin 

as  to  a  Diliribution,  fo  it  is  equally   reafonable  that  ^^c  Statute, 
future  coiitingerit  Provifions  fliould  be  conilrued  Ad-  d„^siu  p^S' 
vancements  ^ro  tamo,  as  to  the  Children ;  but  this  Con-  '^''^""^  ^^ 
tingency   muil  be  limited  to  take  Effe£l:  within  a  rea- 
Cbnable  Time,  as  in  the  preCent  Cafe  where  k  is  pay- 
able at  iS  or  Marriage,  with  a  Proviiion  for  Mainte- 
nance  in  the  mean  Time.     If  the  Father  advances  for 
a  Daughter  in  Marriage  fo  much  for  a  Portion,  this  is 
3.  Portion  given  lor  a  valuable  Coniideration,  Marriage 
and  a  Settlement,  and  for  that  very  Rcafon  an  Advance- 
ment to  the  Daughter  within  the   Statute  of  Diiiri- 
bution.     This  is  an  Advancement  pro  t/ime  within  the 
Guftom  of  London,  upon  which  (a)  Cuilom  the  Statute  /^^  ^^.^ 
of  Diilribution  was  in  a  good  Meafure  founded ;  and  it  ^-'t  v^!^^ 
can  be  no  Injuftice  to  the  Child,  becaufe  it   is  left  to  -^^'(y""''''' 
the  EleOion  of  the  Child  thus  advanced,  whether  ihe 
will  collate  or  not;    if  the  Child   be  contented   with 
what  ilie  has  received,  fhe  may  keep  it.     If  the  Plain-  Msinte- 
tifF  the  Daughter  in  the  prefent  Cafe  had  come  before  "'^"c':-Mo 

'-^,  *■  ,  ,        ,  ncy  lor  a. 

her  Age  of  eighteen  demanding  her  diilrlbutory  Part,  Child  not 
there  had  been  fome  Difficulty,  whereas  now  tliere  is  aJj^^dvrncc- 
none,  the  Contingency  being  over ;  but  as  to  the  Main-  mem,  ^c 
tenance  Money,  80/.  a  Year  fecured  by  the  Father  to 
the  Plaintiff  the  Daughter,  we  are  of  Opinion,  this  is 
not  to  be  brougb.t  into  Kotchpot,  no  more  than  what 
is  allowed  or  fecured  by  the  Parent  for  the  Education 
of  the  Child. 


Vol.  II.  5  Y  Evans 
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^^^"  ^*'-  E\)ans  verfus  Cogan. 

Lord  C.hmi- 
cellsr  Kiivj. 

Mother  Tc-  A  ^^^^  ^'^'^^  brought  to  compel  a  Conveyance  of  an 
nantibrLifc  ^  -*■   Houfc  at  Briflol  Durfuant  to  an  Award. 

<>}  a  Houle, 

Remainder  to  );er  fix  Dauahters  in  Fee,  die  Mother  and  J.  S.  fubniit  to  an  Award  touching 
the  Title  to  this  Houfe ;  Arbitrators  award  that  the  Mother  fhall  procure  the  Daughters  to 
join  in  the  Conveyance  thercoF,  the  Daughters  are  married,  and  one  is  dead  leaving  an  Infant 
Heir;  'J.S.  brings  a  Bill  againll  the  Mother  and  Daughters  and  their  Hufbands,  and  the  Daugh- 
ters examined  in  a  former  Caufe  fay,  they  are  willing  to  convey ;  they  are  not  bound  touch- 
ing any  Title  to  the  Freehold  and  Inheritance. 

I'he  Caie  was,  Thomas  Cogan  being  felfed  in  Fee  of 
an  Houfe  at  Briftol,  devifed  it  to  his  Wife  for  Life, 
Remainder  to  his  fix  Daughters  in  Fee  equally,  the 
Plaintiff  (lopped  up  the  ancient  Lights  of  the  Houfe, 
by  building  too  near,  and  the  Widow  bringing 
her  Aftion  for  ftoping  the  Lights,  it  came  on  to 
Trial  at  the  Affizes  at  Briftol,  and  all  Matters  in  Dif- 
ference, as  alfo  the  Title  to  the  Houfe,  were  referred  to 
Arbitrators,  who  awarded  that  the  Plaintiff  (hould  pay 
1  5  /.  Cofts  to  the  Mother,  and  alfo  i  5  'j  /.  to  the  Mo- 
ther for  the  Purchafe  of  the  Houfe,  and  that  Ihe  on 
Payment  thereof  fliould  convey  the  Houfe  to  the  Plain- 
tiff' in  Fee. 

The  Plaintiff  paid  the  1  5  /.  Cofts  and  brought  a  Bill 
»igainft  the  Mother  praying  that  Ihe  might  convey  the 
Houfe,  and  procure  the  Daughters  to  join  in  the  Con- 
veyance. 

Some  of  the  Daughters  were  examined  by  the  Mo- 
ther the  Defendant  in  the  former  Caufe,  and  proved, 
that  it  was  the  Plaintiff's  own  Fault  he  had  not 
the  Conveyance,  for  that  he  had  Poffeflion  of  the 
Houfe  delivered  to  him,  but  occalioned  the  Convey- 
ance to  be  delayed  by  being  unwilling  to  part  with  the 
I  Purchafe- 
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Piirchafe-Money.  Soon  after  the  Mother  died  j  where- 
upon the  Plaintiff  now  brought  a  new  Bill  againft  the 
Daughters,  and  againft  the  Hiifbands  of  fuch  as  were 
married,  in  order  to  compel  them  to  convey,  and  to 
procure  an  Infant  Heir  of  one  of  the  Daughters  who 
was  dead,  to  convey  when  of  Age. 

It  was  much  infifted  upon,  that  as  to  fuch  of  the 
Daughters  as  had  been  examined  as  Witnefles  for  the 
Mother  in  the  former  Caufe,  wherein  they  fwore  they 
were  willing  and  ready  to  join  with  the  Mother  in  the 
Conveyance,  and  the  Mother  by  her  Anfwer  fwearing 
ihe  was  willing  to  convey,  this  was  fulHcient  to  Ihew 
their  Confent  to  the  Award. 

On  the  other  Side  it  was  faid,  that  the  Award  could 
only  bind  the  Mother,  whofe  Affets  the  Plaintiff  was 
at  full  Liberty  to  follow  ;  but  as  to  the  Daughters, 
tho'  they  might  be  willing  in  their  Mother's  Life-time 
to  make  her  eafy,  and  rather  than  difoblige  her,  join 
in  the  Conveyance,  yet  now  the  Mother  was  dead, 
what  induced  them  before  to  join  was  at  an  End.  Be- 
fides  four  of  the  Daughters  were  married  Women, 
and  fo  their  Anfwers  could  not  bind  the  Inheritance, 
nor  their  Hufbands ;  and  that  one  of  the  Daughters 
was  dead  leaving  an  Infant  Heir  who  could  not  be 
bound,    neither  was  he  a  Party. 

Lord  ChiWcellor :  If  the  Daughters  had  been  fole,  I 
fiiould  have  taken  their  Anfwers  to  be  a  Confent  to  the 
Award,  and  have  decreed  them  to  convey ;  but  all  but 
one  of  them  being  under  Coverture,  and  there  being 
an  Infant  Heir  of  the  deceafed  Daughter,  who  is  no 
Party  to  the  Bill,  I  do  not  fee  how  the  Anfwers  of 
the  married  Daughters  can  bind  themfelves,  as  to  their 
Inheritance,  much  lefs  their  Hufband's,  and  it  is  im- 
poflible  to  bind  the  Infant  Heir.     With  regard  to  the 

only 
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only  Daughter  who  is  a  Feme  Sole,  her  undivided 
Parr,  if  ^t  were  decreed  to  tlie  Plaintiff,  would  be  of 
no  UCe  m  him. 

Therefore  dtfmifs  the  Bill  without  CoHs,  as  to  fuch 
Part  thereof  as  prays  a  Conveyance.  But  with  rerpe£l 
to  the  Proceeding  againft  the  Executrix  of  the  Mother 
to  be  recompenced  out  of  her  Aflets,  tho'  the  Execu- 
trix denies  AlTets,  yet  the  Plaintiff,  if  he  thinks  it 
worth  his  while,  lliall  be  at  Liberty  to  proceed  to  be 
repaired  in  Damages,  for  the  not  performing  of  the 
Award. 


are  142.  Goodmn  verfus  Archer. 

It  r.n  Am-  "^  j  'H  E  Plaintiff  who  brought  this  Bill  was  a  Ser- 
baiTador's  X  ^o^ViK.  to  thcG^wof?/^  Ambaflador,  and  confequently 
bringsaBiii,  his  PerfoD  privileged  by  the  {a)  late  hOi ;  it  was  moved 
wfy  t'  that  the  Plaintiff  fliould  not  go  on  in  his  Bill,  until  he 
aniwer  gave  Sccurity  by  a  Bond  in  40/.  Penalty  for  the  Pay- 
in"  a'p^rfon  mettt  of  Cofts  of  Suit,  if  awarded  againft  him,  in  the 
privileged,  fame  Manner  as  where  a  Plaintiff  is  beyond  Sea  ;  and 
{a)  7  Annx,  ^  Precedent  was  cited,  where  the  like  Order  was  made 
in  the  Cafe  of  an  Ambaffador's  Servant,  Plaintiff  in 
this  Court,  dated  25  th  q£  July^  2  th  of  the  late  Queen. 

Whereupon  the  Defendant  obtained  an  Order  that 
the  Plaintiff's  Proceedings  (hould  ftay  until  he  with  a 
Surety  gave  fuch  Bond  in  40/.  Penalty  for  anfwering 
Coft?,  if  awarded. 
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Ballb  verfus  Hyham.  ca'=  '+3- 

Lord  Chan- 
,    ,  -  i^(ll<'r  King. 

H  E  Plalntift  was  a  Truftee  for  the  Defendant  of  ^  ^ho  is  a 


T 

-■-      I  coo/.    South'Sea   Stock,    and  at  his  Defire  inTrujieefor 
1720.  borrowed  of  the  Company  4000/.  on  a  Mort-  sluth^Sea 
gage   of   the    Stock  ;     the  Defendant    the    Ceftui   que  ^^^S'^'  ^"n^ 
Truft  received  the  Money  borrowed  ;  aitervvards  the  [a)  borrows 
Ad:  of  Parhament  was  made,  which  provided,  that  if  J°°sLk"of 
any  of  the  Borrowers  would  pay  to  the  Company  lO/.  the  Com- 
■per  Cent'  before  fuch  a  Day,  they  iliould  be  difcharged  receives" the' 
of  the  reft  of  the  Money  borrowed.  Money,  yf. 

•^  pays  tiie  lo/. 

per  Cent'  upon  the  late  Act  to  be  difcharged  of  the  Loan ;  the'  B.  forbad  the  Payment,  yet  he 
is  liable.  [a]  7  Geo.  i.   felT.  2.  fed.  7. 

The  Defendant  the  Ceflui  que  Trufi  dIreSed  the  Tru- 
ftee not  to  pay  the  lo/.  per  Cent',  alledging  that  he 
thought  the  Borrowers  were  not  obliged  to  pay  to 
the  Company  the  Money  borrowed,  but  that  it  was  in 
the  Eleftion  of  the  Borrowers  to  forfeit  the  Pledge. 

There  were  fome  Attempts  to  prove  an  Agreement 
by  the  Plaintiff"  the  Truftee  and  others  to  pay  the  Ato- 
ney   borrowed   in  Compallion  to   the    Defendant  the 
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Ceflui  que  Truft,  and  in  regard  to  the  LofTcs  by  him 
fuilained,  but  that  Proof  was  deficient. 

The  PlalntifF  who  had  thus  mortgaged  his  Stock  to 
the  Company,  and  had  permitted  the  Defendant  to 
receive  the  Money,  paid  the  lo  /.  per  Cent\  and 
brought  a  Bill  In  Equity  to  recover  it  as  laid  out  for 
the  Defendant. 

Whereupon  for  the  Defendant  it  was  infilled,  that 
this  was  an  officious  Payment  made  of  the  i  o  /.  per 
Cent  againft  his  exprefs  Dlre£lions,  which  (as  the  De- 
fendant's Counfel  objefled)  was  not  recoverable  at  Law ; 
for  the  A61  of  Parliament,  had  the  Money  been  re- 
coverable there,  would  have  given  to  the  Company 
more  than  lo/.  per  Cent  for  the  Money  borrowed,  or 
at  leaft  would  have  made  it  compullory  upon  the  Bor- 
rower to  have  paid  this  \ol.perCeni  ;  and  altho'  there 
had  been  a  Verdlcl  at  the  Suit  of  the  Company  agalnfl 
one  of  the  Borrowers^  yet  that  was  not  againft  the 
Defendant ;  It  was  Res  inter  alios  aBn,  and  might  have 
been  recovered  on  a  faint  Defence,  and  therefore  ought 
not  to  be  any  Evidence  againft  the  Defendant ;  quod 
Cur   concejfit. 

Then  the  Cafe  was  put,  If  there  were  a  Truft  cre- 
ated for  the  Payment  of  Debts  without  fpecifying 
them,  and  as  to  one  Debt,  the  Party  Interefted  in  the 
Eftate  charged,  fhould  forbid  the  Truilees  to  pay  it,  al- 
ledglng  it  to  be  at  leaft  a  dliputable  one,  and  that  he 
thought  It  no  real  or  juft  Debt;  If  the  Truftees  fhould 
afterwards  fpontaneoufly  pay  this  Debt,  they  ought 
not  to  be  allowed  it :  Or  fuppofing  this  In  the  principal 
Cafe  to  be  a  Debt,  then  as  the  Plaintiff  the  Truftee 
had  paid  down  the  Money  for  the  Defendant  the  Ccfliti 
que  Trufi,  it  was  recoverable  at  Law  in  an  Aflion  for 
Money  laid  out  to  the  Ufe  of  the  Defendant ;  ar.d 
2  the 
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the  Plaintiff  having  a  Remedy  at  Law  ought  not  to 
come  into  Equity  for  the  Recovery  thereof. 

Lord  Chancellor :  If  the  Defendant  had  not  only  for- 
bid the  Payment  of  this  i  o  /.  per  Cent\  but  had  alio 
offered  Security  to  indemnify  the  Truftee  in  Re- 
fpe£l:  of  it,  this  had  been  material,  had  the  Plaintiff' 
afterwards  paid  the  lo/.  per  Cent.  But  the  Plain- 
tiff" had  good  Reafon  to  think,  that  he  was  liable  to 
pay  the  whole  Money  borrowed.  When  Money  is  bor- 
rowed it  ought  to  be  paid,  and  tho'  a  Pledge  was  given 
for  it,  if  that  proves  infuihcient,  the  Borrower  ought 
to  be  liable.  If  a  Mortgagor  borrows  Money,  tho' 
there  be  no  (a)  Covenant  in  the  Mortgage  Deed  to  pny  („)  gaik. 
it,  yet  his  Executor  has  been  decreed  to  pay  the  Mo-  450. 
ney  in  Difcharge  of  the  Land  defcended  to  the  Heir  ;  Precd.  in 
but  if  in  the  prefent  Cale  there  was  only  a  Hazard,  ^''^"-  ^"• 
the  Truftee  ought  not  to  continue  liable  to  fuch  Ha- 
zard ;  on  the  contrary,  as  it  is  a  Rule  that  the  Ccftui 
que  Truft  ought  to  fave  the  Truftee  harmleis,  as  to  ail 
Damages  relating  to  the  Truft,  lo  within  the  Reafon 
iof  that  Rule,  where  the  Plaintiff  the  Truftee  has  hc- 
neftly  and  fairly,  without  any  Poffibility  of  being  a 
Gainer,  laid  down  Money,  by  Vs'hich  the  Defendant 
the  Ceflui  que  Tntfl  is  difcharged  from  being  liable  for 
the  whole  Money  lent,  or  from  a  plain  and  great 
Hazard  of  being  fo,  the  Plaintiff'  ought  to  be  repaid. 

Therefore  let  the  Defendant  pay  to  the  Plaintiff^  the 
10/.  per  Cent  paid  by  the  Plaintiff"  to  the  Company, 
with  Intereft  and  Cofts. 


Addis 
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^'^^  ;^+-  Addis  verfus  Clement. 

Lord  Chan- 
cellor King. 

One  feifed  ^1  Homas  Addis  feifed  in  Fee-fimple  of  fome  Lands, 
"offi^fllcfb'^  and  pofTeired  of  a  Leafe  for  twenty-one  Years  held 

Leafe  for  of  tlic  Churcli  of  Hcrefovd^  of  other  Lands  in  D.  all 
W  "r  "1  tl'ie  PoiTeffion  of  A.  and  B.  Tenants  thereof  at  cer- 
LandsinD.  tain  Rents,  and  it  being  by  Reafon  of  the  long  Unity 
his' Lands  ^f  Poflellion  Very  difficult  to  dii-lingiiifli  the  Fee-limple 
whereof  he  fj-Qm  the  Lcafehold  Premises,  made  his  Will  dated 
pofTefled'or  I  9th  ot  Oclobev  I "]  I  "J .  and  devifed  all  his  MefTuages, 
TrefTednii"  ^-^^^^  ^^^^  Tenements  in  the  Pariili  of  D.  which  he 
to  J.  for'  then  flood  feifed  or  pojfejjed  of,  or  my  ways  int  ere  fled  in^ 
Life,  Re-     ^^^  which  Were  in  the  Poirellion  of  A.  and  B.  unto  his 

mainder  to  r  t 

B.  in  Tail,  Wife  Janc  for  Life,  Remainder  to  his  Brother  James 

foTfof  ^^^^'^  ^^^^  tlie  Heirs  of  his  Body,  if  then   living,  (of 

Life,  with  which  the  Teftator  much  doubted,)  Remainder,  if  his 

mzki^z  °  Brother  James  were  then  dead,  or  fhould  die  without 

Jointure,  Iffue,  to  the  Plaintiff  '}olm  Addis  for  Life,  w^ith  a  Power 

Remainder  ,  _    .  -n  •      ^  m       n  i       •  i 

toTruftees  to  maKc  a  Joiuture,  Remainder  to  Iruitees  durmg  the 
to  preferve    LJfg  ^f  f^g  Plaintiff  in  Truft  to  fupnort  contingeitt  Re- 

contingent  •  r  i  o 

Remainders,  maindcrs,  Remainder  to  the  firff,  i^c.  Son  of  the  Plain- 


the  Leafe-    ^^^  Jo^Yi  Add'is  in  Tail  Male  fuccelTively,  Remainder  to 


i3c.  Decreed 

the  Leafe-  r  •>         •  n  n        '    ^  •  r 

hold  (houid  the  Teftator  s  Sifter  Eleanor  BradflmYi?  for  Life,    with 

afthcVTce-  Remainder  to  her  f^rff,  ilfc.  Son  in  Tail  Male,  Remain- 

iioid.  der  to  the  Teftator's  Brother-in-law  Thomas  Delahay  in 

Fee ;    and   all   his   Goods   and   Chattels,  Money  and 

perfonal    Effate,    after   fome  Legacies   thereby   given, 

were  bequeathed  to    his  Wife  Jane   Addis,    who  was 

alfo  made  Executrix.    Soon   after   the   Teftator  died  ; 

the   Wife  after  ten    Years    of   the   twenty-one   were 

expired,  renewed  the  Leafe  with  the  Church  of  Here- 

ford   for    twenty-one   Years,    for    36/.  Fine,    and    a 

Giiinea  to  the  Clerk  for  the  drawing  and   ingroifing 

the  faid  Leafe  ;   after  the  Death  of  the  Teftator  and 

the  Widow,  her  Executors  all  along  paid  the  Rent  to 
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the  Church,  tho'  the  Leafehold  together  with  the  Free- 
hold were  all  enjoyed  by  the  Plaintiff. 

The  fole  Qvieftion  in  this  Cafe  was,  whether  by  the 
Will  of  Thomas  Addis  the  I.eafehold  Premiffes  did  pafs 
as  well  as  the  Freehold  to  the  Plaintiff  who  was  the 
Remainder-man  for  Life,  or  whether  they  belonged  to 
the  Widow  and  Executrix  of  the  Teilator  Thomas  Addis 
as  Part  of  his  perfonal  Ellate  ? 

Againft  the  Plaintiff  it  was  obje^led,  that  the  Leafe- 
hold PremilTes,  efpccially  for  fo  Ihort  a  Term  as  twen- 
ty-one Years,  could  never  have  been  intended  by  the 
Teilator  to  pafs  either  for  Life  or  in  Tail,  or  to  Tru- 
ftees  to  preferve  contingent  Remainders,  or  that  he 
thought  of  impowering  the  Plaintiff  the  Devifee  for 
Life  to  make  a  Jointure  thereof;  but  that  here  being 
fome  Fee-fimple  Eftate  which  would  fatisfy  the  Words, 
the  Leafehold  lliould  go  to  the  Executors,  and  be  in- 
cluded in  the  Devife  of  the  perfonal  Eftate  to  the  Wife, 
the  Leafe  for  Years  being  perfonal  Eftate.  I'hat  the 
conftant  Diverlity  was,  where  the  Teftator  had  only  a 
Leafe  for  Years  and  made  fuch  Will,  there,  rather 
than  the  Will  fhould  be  void,  the  Leafe  fliould  pafs, 
and  comply  with  the  Limitations  as  far  as  the  Nature 
of  the  Eftate  would  admit  of;  but  where  there  was 
a  Fee-fimple  Elfate  as  well  as  a  Leafehold,  there 
the  Will  fhould  operate  only  upon  the  Fee-fimple  E- 
ftate,  and  be  fatisfied  with  that,  as  was  expreily  re- 
folved  in  Cro.  Car.  ic^i.  Rofe  and  Bart  let,  where  a  Man 
having  Lands  in  Fee  and  Leafes  for  Years,  devifed  all 
his  Lands  and  Tenements  to  his  Wife  for  Life,  wjth  Re- 
mainder over,  this  only  pafled  the  Fee-fimple  Lands. 
Now  this  was  pretty  near  the  principal  Cafe  ;  the  De- 
vife of  all  his  Lands  there,  could  not  be  a  Devife  of 
more  than  all,  qui  omne  dat,  nihil  excipit,  and  in  the 
prefent    Cafe    the  Devife   was  of  all   the   Lands  of 
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which  the  Teftator  was  feifed  or  polTeded,  or  any 
ways  intereftcd  in,  which  Words  could  not  alter  the 
Cale,  fince  they  would  amount  to  no  more  than 
AU,  and  the  Words  All  that  the  Tejlator  was  in  Poffejjion 
of  might  pafs  thofe  Lands  which  were  in  his  PolTeflion, 
as  thefe  Words  which  the  Teflator  was  any  ways  inter eflcd 
in  muft  be  intended  to  lignify  the  Land  which  he 
was  any  ways  interefted  in  either  in  Law  or  Equi- 
ty, and  need  not  neceflarily  be  intended  to  pafs  the 
Leafehold  Eftate  ;  beiides  that  fuch  general  Words 
were  (in  all  Probability)  put  in  by  the  Scrivener  with- 
out any  Inilruftions  from  the  Teftator  for  that  Fur- 
pofe,  who,  if  he  had  intended  to  have  pafled  the  Leafe- 
hold Premifies,  and  that  they  Ihould  have  gone  ac- 
cording to  thefe  very  Improper  Limitations,  would 
have  exprelly  mentioned  this  Leafehold  in  his  Will. 

idly.  As  to  the  long  Unity  of  PofTeffion  of  the 
Leafehold  Premides  with  the  Fee-fimple,  it  was  faid 
to  be  high  Time  for  the  Safety  of  the  Church,  that  the 
Leafehold  fhould  be  now  fevered  and  diftinguifhed 
from  the  Freehold,  and  that  the  longer  this  Unity 
continued,  the  more  difficult  would  it  be  to  diftin- 
guilli  them. 

T^dly,  It  was  argued  that  the  Plaintiff  having  per- 
mitted the  Executors  of  the  Wife  to  pay  the  Rent  for 
the  Leafehold  Premifles,  this  was  giving  Judgment  a- 
galnft  himfelf,  and  owning  them  (the  Executors)  to 
have  a  Ri"ht  to  the  Leafehold,  and  to  be  Tenants  to 
the  Church. 

Lord  Chancellor:  The  Qiieftlon  upon  this  Will  of 
Thomas  Addis,  is  whether  the  Leafehold  paffes  with  the 
Freehold  ? 

I  I  muft 
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I  mult  own  the  Limitations  are  Improper,  but  then 
the  Words  of  the  Will  are  very  ftrong,  Ail  the  Lands  which 
the  Tefiator  rvas  feifed  or  pojfejfed  of,  or  any  ways  intereflcd 
in ;  which  Words  poffcffed  of  or  intcrefled  in  properly 
refer  to  a  Leafehold  Eilate,  and  diftinguifh  the  pre- 
sent Ca(e  from  that  of  Rofe  verfus  Bartlet,  where  the 
Words  pojfejfed  of  or  any  ways  intcrefled  in  are  not  to 
be  found. 

And  as  this  Leafe  for  twenty-one  Years  was  held  of 
the  Church  and  always  renewable,  the  LefTee,  who 
was  the  Teftator,  might  look  upon  himfelf,  from  the 
Right  he  had  to  renew,  as  having  a  perpetual  Eftate 
therein,  a  Kind  of  Inheritance ;  and  therefore  the 
Leafehold  PremifTes  ought  (I  think)  to  pafs  by  this 
Will. 

Then  it  was  obje£l:ed,  that  the  Defendant  the  Exe- 
cutrix of  the  Widow  who  had  laid  down  the  36/.  P'ine, 
fliould  hav^e  Intereft  for  fuch  Fine. 

But  the  Court  denied  this,  in  regard  llie  was  to  have 
her  Life  in  the  renewed  Leafe  by  Virtue  of  the  Will, 
and  tho'  ihe  perhaps  might  not  outlive  the  firft  Year 
of  the  Leafe,  yet  ihe  had  her  Chance  for  it;  fo  the 
Court  denied  any  Intereil  for  the  Fine,  but  allowed 
the  Charges  of  the  Renewal. 

And  forafmuch  as  the  LefFee  had  not  fealed  a  Coun- 
ter-Part of  the  Leafe,  which  the  Church  of  Hereford 
had  infiited  upon,  to  the  End  that  they  might  have  the 
Covenant  of  the  LelTee  for  their  Security,  for  which 
Reafon  the  Leafe  remained  in  a  third  Perfon's  Hands, 
and  was  not  delivered  over  to  the  W^idow  and  Execu- 
trix of  the  Teftator  : 

The 


460 


De  Term.  Pafch^y  1728. 


The  Court  ordered  that  the  old  Leafe  fliould  be  fur- 
rendered,  and  that  the  C[\\xxd\o£  Hereford  fliould  make 
■  a  new  Leafe  for  the  old  Term  which  would  be  good  (it 
being  to  commence  from  a  Time  paft)  to  the  Plaintiff 
the  Devifee  of  the  real  Eflate ;  and  the  Plaintiff  to  repay 
to  the  Executors  of  the  Widow,  what  had  been  paid  by 
them  to  the  Church  for  the  Rent  grown  due  after  the 
Widow's  Death. 


Cafe  145. 

Lord  Chan- 
cellor King. 


Fare-voell  verfus  Coker. 


R.  Farervell  employed  one  Bower  of 


-  in  So- 


A  Country 
Client  em- 
ploys an  At- 
torney  or 
Solicitor  in 
the  Country 

in  aCaufe  in  Chancery,  the  Solicitor  employs  a  Clerk  in  Chancery,  the  Client  in  the  Country 
pays  his  Solicitor,  but  the  Clerk  in  Chancery  is  unpaid.  The  Client  not  bound  to  pay  the  Clerk 
in  Chancery  ;    but  if  the  latter  has  any  Papers  in  his  Hands,  he  may  retain  them. 


merfetjhire  as  his  Solicitor  in  a  Caufe  in  Chancery, 
and  Bower  the  Solicitor  employed  Mr.  Walter  Edwards 
as  his  Clerk  in  Court. 


Mr.  Farewell  paid  Bower  at  feveral  Times  about  800  /. 
which  he  alledged  was  more  than  was  due  to  him  upon 
his  Bill.  Mr.  Bower  died,  and  his  Widow  adminiftred 
to  him.  Mr.  Edwards  the  Clerk  in  Chancery's  Bill 
continued  unpaid,  and  he  delivered  out  feveral  Papers, 
Copies  of  DepoHtions,  and  Orders  to  other  Solicitors 
for  theUfe  oi Farewell  in  order  to  an  Iffue  in  this  Caufe. 


Mr.  Farewell  on  Petition  got  an  Order  to  tax 
Bowers  Bill,  alledging  it  was  overpaid,  upon  which 
Edwards  got  an  Order  ex  parte  from  the  Mafter  of  the 
Rolls,  to  flay  the  taxing  of  the  Bill  and  all  Proceed- 
ings till  his  Bill  paid. 

On  Petition  to  the  Lord  Chancellor  to  fet  afide  that 

Order,  many  Things  were  urged,  as  that  the  Clerk  in 

I  Court 
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Court  was  the  fvvorn  Clerk,  and  to  be  taken  Care  of 
by  the  Court  as  their  Officer ;  That  even  at  the  Hear- 
ing of  the  Caufe  the  Lord  Chancellor  has  flopped  the 
lame  from  proceeding,  on  the  Clerk  in  Court's  infift- 
ing  to  be  paid,  or  fecured  his  Bill ;  and  that  it  is  at 
the  Peril  of  the  Country  Client  to  enquire  and  Hop 
Money  for  the  Payment  of  the  Clerk  in  Court,  to 
whom  both  the  Country  Solicitor  and  Country  Client 
are  at  Stake. 

Lord  Chancellor :  The  Client  in  the  Country  employs 
only  the  Attorney  or  Solicitor  in  the  Country,  and 
knows  nothing  of  the  Clerk  in  Court,  where  it  is  a 
Caufe  in  Chancery,  or  of  the  entering  Clerk  where  it 
is  a  Caufe  at  Law ;  and  on  the  other  Hand,  the  Clerk 
in  Court,  or  entering  Clerk,  being  (generally)  perfect 
Strangers  to  the  Country  Client,  give  Credit  to  the 
Attorney  or  Solicitor  in  the  Country  only ;  fo  that  if 
the  Country  Client  pays  his  Principal,  who  is  the 
Country  Attorney  or  Solicitor,  he  is  thereby  difchar- 
ged,  and  muft  not  pay  the  fame  Debt  twice. 

All  I  can  do  for  the  Clerk  in  Court  is,  to  take  no 
Paper  out  of  his  Hands  till  paid  ;  and  if  any  Thing  be 
remaining  due  in  Mr.  Farewell's  (the  Country  Client) 
Hands,  I  will  flop  it,  and  the  fame  Ihall  be  paid  to 
Edwards  the  Clerk  in  Court.  Alfo  here  being  fome 
Proofs  by  Affidavits  of  Farewell's  retaining  Edwards  to 
take  Care  of  the  Caufe,  let  that  be  tried  in  an  A6lion 
at  Law  to  be  brought  by  Edwards  againft  Farewell, 
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Cafe  146.  Carleton  verfus  Brighn'oell. 

Majlcr  of 
the  Rolls. 

A  Modus  ior  TN  a  Bill  for  Tithes  in  Kind,  the  Defendant  infilled 
Co'^^^f"^  J[  on  feveral  Modus^s,  one  of  which  was,  that  the 
Inhabitants  Inhabitants  of  fuch  a  Tenement  with  the  Lands  ufual- 
TerTment  ^7  ^^PJ^*^  therewith,  had  been  accuftomed  to  pay  fuch 
and  the        a  Mociiis  for  Tithe-Corn. 

Lands  there- 
with ufually  enjoyed,   void  for  Uncertainty,  in  regard  the  Tenement  may  be  uninhabited,  and 
the  Lands  often  fhifted  and  let  with  other  Farms. 

Cur:  This  is  quite  uncertain,  the  Houfe  may  fall 
down,  or  be  uninhabited,  and  then  no  Modus  will  be 
payable ;  alfo  nothing  can  be  more  uncertain  than 
Lands  ufually  enjoyed  with  the  Tenement,  fince  the 
Lands  let  with  a  Farm-Houfe  may  probably  be  often 
fhifted. 

Turkies  zdly,  Tithcs  being  demanded  of  Turkies,  it  was  ob- 

buVtf  Tithes  je<^ed  that  in  Moor  599.  (Hugton  verius  Prince)  it  was 
are  paid  of  f^^j^^  j-^at  Turkies  were  Things  Fer£  nature  and  not 
nonc'tol"e  tithablc,  any  more  than  Partridges,  and  that  Tur- 
paid  for  the  j^jgg  ^ygj-g  ^q^  brought  hitlicr  from  beyond  Sea  before 

•  Chicken.  ,       ,     , ,     _*?  ■' 

Queen  Eli^^mb  s  Time. 

4  Cur: 
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Cur:  I  cannot  fee  but  that  Tiirkies  are  Birds  as  tame 
as  Hens  or  other  Poultry,  and  therefore  muft  pay 
Titlies ;  it  is  true,  if  Tithes  be  once  paid  of  the  Eggs, 
there  can  be  no  Demand  made  a  fecond  Time  in  re- 
fpe£l  of  the  Chicken  hatched  afterwards. 

"^dly^  There  was  another  Demand  made  by  the  Bill 
of  the  Tithe  of  a  Corn-mill,  and  it  was  inliiled,  that 
every  loth  Toll-Difh  was  due.  i  Show.  281.  Gumhk 
verfus  Falkingham,  Canh,  215. 

But  it  was  replied,  that  this  Matter  was  determined  M1II3  are 
in   the  Cafe  of  (a)  Chamberlain  verfus  Kneate   in  the  the/ are  to"* 
Houfe  of  Lords,   upon  an  Appeal  from  a  Decree  of  py  ""'y  ^ 
the  Court  of  Exchequer,    where  the  Bill  was  brought  TitliTof 
for  the  Tithes  of  a  Malt-mill  in  Tiverton  in  DevonjJme,  j!^''.^''^^^ 
and  where  the  Lords  determined,    with  the  Afliftance  all  Manner 
of  eight  Judges  (whereof  Holt  C.J.  was  one),  that  Mills  JS^^iJ^Je?^ 
were  tithable,   but  that  the  fame  was  a  perfonal  Tithe,  («;  in  1706. 
and  fo  ought  to  be  paid  out  of  the  clear  Gain  after  \^Y.qxbl 
all  Manner  of  Charges  and  Expences  dedufled  ;   upon 
which  Authority  the  Mafler  of  the  Rolls  decreed   the 
Mill  in  Qiieftion  to  pay  Tithes,  but  that  they  Ihould 
be  paid  only  as  a  perfonal  Tithe. 

Note  ;  In  this  Cafe  it  was  faid  and  admitted,  that  in  in  a  Bill  for 
a  Bill  brought  by  a  Parfon  for  Tithes,  tho'  the  Right  ™|j';j^^^ 
thereto  be  ever  fo  plain,  yet  in  the  Exchequer  the  De-  the  Court ' 
cree  is  not  that  the  Defendant  fhall  pay  Tithes  for  the  p^'^ZtTol 
future,  but  that  he  fhall  account  for  and  pay  what  Tithes  for 
Tithe  is  due  to  the  Time  of  bringing  the  Bill,  but  b^t  ci«ncc- 
in  the  Court  of  Chancery  it  is  to  the  Time  of  the  rydoes;3\fo 
_*  Decree.  Likewife  in  the  Exchequer,  where  an  Infint  fant  is  Party] 

jc   the  Exche- 
quer will  not 
examine  a  Witnefs  viva  voce,  but  the  Witnefs  is  to  be  examined  on  Interrogatories  in  the  Office. 

*  ^<er.  Ifthisbe  theeftablinied  Pniflife  of  the  Court  of  Chancery, 
or  done  only  of  late  in  fome  tew  Inftances. 
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is  Party  and  his  Intereft  is  concerned,  the  Court  does 
not  allow  of  an  Order  to  examine  a  Witnefs  -viva  voce 
to  prove  a  Deed  or  Exhibit,  but  the  Witnefs  mutt  be 
examined  in  the  Office  upon  Interrogatories. 

C'^^^  '47-  Anonymus. 

Majler  of  the 

yIS/"/'  T^'H E  Defendant  prayed  Time  to  anfwer,  but  af- 
LordChan-  -^  terwards  put  in  a  Plea;  upon  which  the  Solicitor 
(eiior  Kmg.  Q^^^y^i  ^Qved  to  difcharge  the  Plea,  the  Defendant  ha- 
Oniinie     ^j       '^^   j^jg   Petj^jon  for  Time   fubmitted  to  anfwer, 

given  to  an-  r>  ... 

(Ver  the  De-  and  3.  Plea,  tho'  on  Oath,  is  yet  a  Dilatory. 

fendant  may 

put  in  a  Plea,  for  that  is  as  an  Anfwer,  and  on  Oath,  but  cannot  put  in  a  Demurrer. 

Refp.  A  Demurrer  after  fuch  Petition  for  Time  to 
Anfwer  would  be  irregular,  but  a  Plea  is  an  Anfwer, 
and  is  upon  Oath  as  well  as  an  Anfwer,  and  fo  de- 
termined in  Lord  Strafford's  Cafe,  who  pleaded  after 
Time  prayed  to  anfwer. 

Whereupon  the  Mafler  of  the  Rolls  ruled  that  this 
Plea  came  in  regularly. 

f^<"^  h8.  Randal  verfus  Randal. 

Lord  Chan- 
cellor King, 


Feme  feifcd  A  Feme  feifed  of  the  Reverfion  in  Fee  of  a  Copyhold 
of  a  Copy-  L\  Eitate  in  Norfolk  expe£lant  on  her  Father's  Death, 
Marria°geof  and  having  agreed  to  marry  her  Daughter  to  B.  articled 
herDaugh-  j-q  p^y  j-^  B.  at  the  faid  Marriage  500/.  and  furrender 
furrlndc'rs 'it  theC'opyliold  Premiffcs  within  two  Months  after  her  Fa- 
S  T^s^lnd  ^^^^^'^  Death  to  the  life  of  B.  her  intended  Son-in-law, 
his  intended  aud  his  Heirs ;  upon  which  Surrender  the  Father  of  B. 
^/pj^^;"^  ^f  articled  to  pay  her  500/.  and  by  the  fame  Articles  co- 
their  Bodies,  I  venautcd 

Remainder 

to  J.S.  in  Fee;  the  Marriage  takes  EfFefl  ;  the  Hufband  figns  a  Writing  whereby  he  owns 
that  the  Limitation  of  the  Remainder  in  Fee  to  him  was  a  Miftake,  and  that  it  was  intended 
to  be  to  the  Wife,  and  accordingly  covenants  to  ftand  feifed  of  the  Remainder  in  Fee  in  Truft 
for  the  Wife  in  Fcej  this  is  not  a  mere  voluntary  Covenant,  and  Equity  will  compel  the  Per- 
iormancc  of  it. 
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venanted  to  fettle  certain  Freehold  Lands  of  about  80/. 
^er  Annum^  to  the  life  of  his  Son  and  his  intended  Wife 
for  their  Lives,  Remainder  to  the  Heirs  of  their  Bo- 
dies, Remainder  to  the  Son  in  Fee,  which  Settlement  the 
Father  accordingly  made.  The  Mother  furrendered  the 
Copyhold  to  the  Ufe  of  the  Hufband  (the  Son-in-law)  in 
Fee,  and  the  Marriage  having  taken  Effc£l,  foon  after- 
wards theHiiftand  and  Wife  and  the  Wife's  Mother  went 
to  an  Attorney  in  the  Neighbourhood,    and  informed 
him  that   there  had   been  a  Miitake   in  the  Mother's 
furrenderlng  the  Copyhold  to  the  Ufe  of  the  Hufband 
and  his  Heirs,    for  that  it  was  intended  to  fettle  the 
fame   upon  the  Hufband  and  Wife  and  the  Heirs  of 
their  two  Bodies,  Remainder  to  the  Heirs  of  the  Wife, 
and  that  it  was  reafonable  it  fliould  be  fo  fettled,  ic 
being  the  Wife's  Mother's  Inheritance  ;   wherefore  they 
defired  the  Attorney  to  redify  this  Miifake  ;    but  the 
Hufband  withal  defired  it  might  not   be  done  by  way 
of   Surrender,    becaufe  this  might  probably  come  to 
the  Knowledge  of  the  Huftand's  Father,  of  whom  the 
Hufband  was  In  great  Awe,  and  who  was  a  pallionate 
and  fevere  Man  towards  him.    Upon  this  the  Attorney 
drew  a  Deed  reciting  the  former  Surrender  made  by  the 
Mother  of  thefe  Copyhold  PremifTes  to  the  Ufe  of  the 
Hufband  in  Fee,  but  taking  Notice  at  the  fame  Time 
that  this  was  a  Mlftake,  it  being  Intended  to  be  fettled 
on  the  Hufband  and  Wife  and  the  Heirs  of  their  Bo- 
dies, Remainder  to  the  Heirs  of  the  Wife;   wherefore 
the  Husband  covenanted  that  he  would  fland  feifed  of 
the  Copyhold  PremifTes  in  Trufl  for  himfelf  and  his 
Wife  for  their  Lives,  Remainder  in  Truft  to  the  Heirs 
of  their  two  Bodies,  Remainder  in  Trull:  for  the  Wife 
and  her  Heirs,  with  a  Covenant  from  the  Hufband  to 
convey  the  Premlffes  to  thefe  Ufes. 

The  Hufband  had  IfTue  by  his   Wife   a  Daughter, 

and  having  upon  his  Admittance  to  the  Copyhold  Pre- 

Vol.  IL  6  C  mlffes 
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milles  {"urrendered  them  to  the  Ufe  of  his  Will,  was 
prevailed  upon  foon  after  by  his  Father  to  make  a 
Will,  and  thereby  devife  this  Copyhold  to  his  Father 
and  his  Heirs. 

The  Hufhand  died,  the  Wife  and  her  Daughter 
brought  this  Bill  againft  the  Father  of  the  Hufband, 
inlifting  the  Mother  was  impofed  upon  by  thefe  Ar- 
ticles, and  the  Intention  was,  that  the  Copyhold 
Ihould  be  furrendered  to  the  iHe  of  the  Hulband  and 
Wife  in  Tail,  Remainder  to  the  Wife  in  Fee  ;  that  to 
re£lify  this  Miftake  the  Deed  of  Truft  was  made,  and 
therefore  the  Plaintiffs  prayed  that  the  Hufband's  Fa- 
ther, having  got  the  legal  Elfate  of  the  Copyhold  by  his 
Son's  Will,  Ihould  convey  it  according  to  the  Ufes  or 
Trults  in  the  Deed  of  Truft. 

Againft  which  it  was  urged  by  the  Defendant's 
Counfel,  ly?.  That  there  was  no  Proof  of  the  Mother's 
being  impofed  upon  by  the  Articles,  but  on  the  con- 
trary the  Mother  was  to  have,  and  did  actually  re- 
ceive from  the  Father,  upon  the  making  this  Surrender, 
300/.  Con  fide  ration  ;  and  it  was  dangerous  to  admit 
of  Parol  Proof,  in  Contradi£lion  to  the  plain  and  ex- 
prefs  Words  of  written  Articles ;  quod  Cur  concejfit. 

idly.  That  this  Deed  of  Truft  was  gained  unduly 
by  the  Mother  of  the  Wife  from  her  Son-in-law  the 
Huftand,  and  being  plainly  a  voluntary  Deed  ought 
not  to  be  made  good  in  Equity. 

Lord  Chancellor  took  Time  till  the  next  Day  to  con- 
fider  of  it;  and  the  Caufe  then  coming  on,  Mr.  Soli- 
citor General  Talbot  iniifted  on  Behalf  of  the  Plaintiffs, 
that  Equity  follows  the  Law  in  this  Cafe  ;  and  as  at 
Taw  tho'  a  Promife  without  a  Confideration  was  nu- 
dum pa^um,  and  not  fueable,  yet  a  Deed  or  Covenant 
I  to 
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to  pay  Money,  or  to  do  any  Aft,  having  the  Solem- 
nity of  a  Deed,  did  import  a  Coniideration,  and  as  it 
was  fueable  at  Law,  to  was  it  alfo  in  Equity,  unlefs  it 
were  to  do  fomethin^  vain  and  unequitable;  according- 
\y  in  I  Trnz.  428.  Beard  verlus  Niithal,  it  is  faid  per 
Cur\  that  an  Agreement,  tho'  voluntary,  yet  if  under 
Hand  and  Seal,  ought  to  be  decreed  in  a  Court  of 
Equity  J  fo  in  the  Cafe  o^  Husband  and  Pollard,  hch. 
17 18-19.  a  Father  polfeffed  of  a  Term  for  Years 
held  of  the  Church,  and  renewable  every  feven  Years, 
alligned  tliis  Leafe  to  his  Son  in  Trull  for  himfelf  for 
Life,  Remainder  in  Truft  for  the  Son,  his  Executor^-, 
Adminiilirators  and  Alligns,  and  the  Father  covenanted 
to  renew  the  Leafe  every  feven  Years  as  long  as  he 
Ihould  live;  the  Son  died,  and  the  feven  Years  palled, 
upon  which  the  Executors  of  the  Son  brought  a  Bill  to 
compel  the  Father  to  renew  the  Leafe ;  and  decreed 
that  the  Father  IKould  at  his  own  Expence  renew  it, 
tho'  this  was  a  voluntary  Covenant,  and  the  Bill  had 
been  brought  by  the  Executors,  who  feemed  to  be  out 
of  the  Confideration  of  Blood,  which  might  have  fup- 
ported  the  Covenant  as  to  the  Son.  Likewife  the  Cafe 
of  Wifeman  ver.  Roper,  2  i  Car.  i.  i  Chan.  Rep.  84.  where 
a  voluntary  Covenant  to  make  a  Settlement  in  the  fol- 
lowing extraordinary  Cafe  was  by  the  Court  carried  into 
Execution:  A.  had  married  a  Wife  without  his  Father's 
Confent,  and  the  Uncle  of  A.  with  an  Intent  to  re- 
concile him  to  his  Father,  and  for  natural  Affeftion, 
covenanted,  that  in  Cafe  the  Manor  of  Dale  Ihould 
defcend  to  the  Uncle  from  his  Father,  then  the  Uncle 
would  fettle  it  upon  himfelf  for  Life,  with  Remain- 
der to  his  Nephew  and  his  Wife  for  their  Lives,  Re- 
mainder over;  the  Manor  of  Dale  did  defcend  to  the 
Uncle,  and  the  Son  and  his  Wife  brought  a  Bill  to 
compel  the  Uncle  to  fettle  this  Manor,  who  was  de- 
creed to  fettle  it  accordingly,  tho'  this  was  a  voluntary 
Covenant ;  and  what  occalioned  the  greater  Qiieftion, 

and 
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and  the  Searching  into  Precedents,  was,  its  being  a  Co- 
venant to  fettle  a  bare  Poflibility,  an  Eftate  before  he 
had  it,  which  the  Uncle  might  never  have ;  but  not- 
withRanding  a  fpecific  Performance  was  decreed  even 
of  this  Covenant. 

On  the  other  Side  fome  Precedents  were  cited,  where 
in  Cafe  either  of  a  voluntary  Conveyance  or  Covenant, 
Equity  would  not  help  a  Defe£l  in  the  one,  or  de- 
cree a  fpecific  Execution  of  the  other;  and  the  Cafe 
(«)  Preced.  of  {o)  Furfdcre  verfus  Robinfon  was  mentioned,  where 
a  Man^  made  a  defeftive  Conveyance  of  a  Copyhold  to 
his  Baftard  Child,  with  a  Covenant  for  further  Aflu- 
rance  ;  on  a  Bill  brought,  and  Hearing  before  the  Ma- 
fier  of  the  Rolls,  and  upon  Appeal  before  Lord  Chan- 
cellor CoTVper,  both  the  Mafler  of  the  Rolls  and  the  Lord 
Chancellor  difraifled  the  Bill,  in  Regard  it  was  a  mere 
voluntary  Conveyance,  tho'  every  one,  even  at  Com- 
mon Law,  ought  to  maintain  his  own  natural  Child. 

Lord  Chancellor :   I  would  not  enter  into  the  Confi- 
deration   whether  a  Court  of  Equity   will  affiif    and 
make  good  a  voluntary   Conveyance,  when   (poffibly) 
Precedents  may  be  both  Ways ;  but  I  do  not  think  this  is 
a  mere  voluntary  Conveyance;  for  when  the  Hufband 
of  the  Daughter  does  by  Deed  under  his  Hand  and 
Seal  declare,  that  he  intended  this  Copyhold  in  Qiie- 
llion  Ihould  have  been  fettled  on  himfelf  and  his  Wife, 
and  the  Heirs  of  their  two  Bodies,    with  Remainder 
ro  the  Heirs  of  the  Wife,  and  to   reftify  the  Miftake 
that  had  been  made  in  the  Limitation,  and  in  Conlide- 
ration  of  natural  Love  and  AfFe^lion,  the  Hufband  co- 
venants to  ifand  feifed  of   this  Copyhold  in  Trull  for 
himfelf  for  Life,  then  to  his  Wife  for  Life,  and  to  the 
Heirs  of  their  Bodies,  Remainder  to  the  Heirs  of  the 
Wife  ;  I  fay,  when  the  Hufband  under  his  Hand  recites 
what  his  Intent  was,  and  that  the  Conveyance  of  the 
I  Copyhold 
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Copyhold  in  a  difterent  Manner  was  a  Miftake,  I  muft 
take  the  Huftand's  Intention  to  be  as  he  himfelf  re- 
cites it ;  taking  this  to  be  fo,  and  that  it  was  a  MiRake 
to  make  a  Conveyance  of  the  Copyhold  in  a  different 
Manner,  then  it  was  but  Juftice  in  the  Hufband  to 
re^lify  this  Miftake,  and  fettle  the  Copyhold  as  was  at 
firft  intended  by  the  Parties. 

So  the  Court  decreed  the  Devifee  the  Father  to  fettle 
the  Copyhold  Premifles  according  to  the  Limitations 
of  the  Trufts  in  the  Deed,  to  the  Hufband  and  Wife  for 
their  Lives,  Remainder  to  the  Heirs  of  the  Body  of  the 
Hulband  and  Wife,  Remainder  to  the  Wife  in  Fee. 


Ford  verfus  F lemming.  k^-d>io.    Cafe  149. 

Lord  Chan- 
j  ^  cello?-  King. 

y4     By  her  Will   gave  to   her   Grandaughter  M^?^  Abr.ofCafe* 

*   Ford  40  /.   out  of  a  Debt  due  to  the  Teftatrix  '"  ^<i^'ty 
from  J.  S.  for  Rent,    Ihe  the  faid  Mary  Ford  allowing  ime  164. 


ver- 


her  Part  of  the  Charge  of  recovering  the  fame  ;  and  ^''°'^^'" 
the  Teftatrix  by  her  Will  save  the  Refidue  of  the  Rent  ^    T  / 

J  o  One  bv  Will 

due  to  her  from  y.  S.  to  her  Grandfon  William  Weeden  gives  100/. 


Ford,  he  alfo  allowing  his  Part  of  what  ftiould  be  ex-  i?V°  ^^\. 

'       .  c»  Teftator  for 

pended  m  the  Recovery  thereor.  Rent  from 

B.  and  now 
in  B.'s  Hands,  afterwards  the  Teftator  fues  B.  for  this  Rent,  and  recovers  it ;  yet  this  is  no 
Ademption  of  the  Legacy,  for  the  Teftator's  fuing  for  it  might  have  been  occafioned  by  his 
thinking  the  Debt  in  Danger. 

After  the  making  the  Will  A.  the  Teftatrix  fued  for 
thefe  Arrears  of  Kent,  and  received  them  in  her  Life- 
time. 

On  a  Bill  brought  by  the  Grandaughter  for  this 
40/.  Mr.  Ryder  on  Behalf  of  the  Defendant  infifted, 
that  the  Diverfity  taken  in  this  Cafe  had  been,  if  the 
Debtor  who  cannot  be  compelled  to  keep  it,  voliinta* 

Vol.  n.  6  1)  rily 
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rily  pays  In  the  Debt,  fo  that  It  is  his  own  Ad:,  and 
the  Creditor  is  bound  to  receive  it,  this  is  no  Ademp- 
tion of  the  Legacy,  for  it  muft  be  the  A61  of  the  Te- 
ftatrix,  and  not  the  A£1  of  the  Debtor  who  is  a  third 
Perfon,  which  is  to  revoke  the  Will  ;  but  in  the  pre- 
fent  Cafe,  where  the  Tertatrix  called  in  the  Debt,  nay 
fued  for  it,  and  would  not  fuffer  it  to  continue  where 
it  was,  this  was  altering  the  Condition  and  State  of 
the  Thing  bequeathed,  and  muft  confecjuently,  as  to 
that  be  a  Revocation  of  the  Will  j  it  was  like  the  Cafe 
where  one  devifes  Land  and  afterwards  difpofes  of  it, 
this  is  a  Revocation  ;  nay  tho'  the  Feoffment  be  to  the 
Ufe  of  the  Teftator  and  his  Heirs,  nay  even  tho'  it  be 
to  the  Ufe  of  the  Will ;  and  it  was  obferved,  that  the 
Will  intended  this  Debt  Ihould  continue  until  the 
Time  of  the  Teftatrix's  Death,  becaufe  it  was  faid  the 
Legatees  fhould  allow  their  Proportion  of  the  Charges 
of  recovering  it. 

To  which  it  was  replied,  that  this  Legacy  being 
40  /.  could  not  be  called  a  fpecific  Legacy,  but  only 
fo  much  Money,  and  the  Debt  due  for  Rent  was  ad- 
ded in  Favour  of  the  Legatee,  as  a  certain  Fund  for 
Payment  of  the  Legacy,  and  what  was  intended  in 
Favour,  and  for  the  Benefit  of  the  Legatee,  ought  not 
to  be  turned  to  his  Difadvantage  ;  and  the  Cafe  of 
Orm  and  Smith,  2  Fern.  681.  as  alfo  Poidet's  Cafe  in 
Raymond  :^  7^').  were  cited  as  in  Point,  where  tho'  the 
Debt  bequeathed  was  called  in  and  received  by  the 
Teftatrix  herfelf  in  her  Life-time,  yet  it  was  relolved 
this  did  not  avoid  the  Legacy,  for  that  the  receiving 
in  the  Debt  increafcd  the  perlonal  Eftate,  which  was 
to  anfwer  the  Legacy. 

Lord  Chancellor  took  Time  till  the  next  Day  to  con- 

fider  of  this  Cafe,   and  obferved  that  the  Authorities 

of  the  Books  were,  that  tho'  the  Teftator  called  in  the 

1  Debt, 
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Debt,  yet  it  was  no  Ademption  of  the  Legacy  ;  and  fo 
were  the  two  Cafes  cited,  Poukt's  Cafe  in  Raymond,  and 
alio  in  SoP'inl?.  452.  and  that  the  Reafon  given  why  the  Te- 
llator's  calHng  in  the  Legacy  Ihould  not  be  an  Ademption 
thereof  was,  becaufe  it  mull  be  prefumed  to  have  pro- 
ceeded from  the  Teilator's  Apprehenlion  the  Debt  was  in 
Danger  (a),  and  therefore  to  have  been  done  in  Favour  (a)  Seethe 
of  the  Legatee,    to   the  Intent  he  might  not  lofe  his  ff%f^,^,j' 
Legacy,    and   what  was  done  out  of  Kindnefs  to  the  ^^rtu^  Ear! 
Legatee,  ought  not  to  be  interpreted  to  his  Prejudice.  Voi  1    ' 

His  Lordfhip  took  Notice,  how  the  fame  A6lion  had 
been  conftrued  in  two  fuch  oppolice  Senfes ;  however, 
he  licld,  upon  the  Authorities  aiorelaid,  that  the  Tefta- 
trix's  receiving  in  the  Debt  herfelf,  tho'  upon  her  fuing 
for  it,  was  no  Ademption  of  the  Legacy. 


Papillon  verfus  Voice.  ^^^"^  '^o. 

J-  Jt  the  RoHi. 

Abr.  of  Cafes 

//     Devifed  lOjOCo/.  to  Truftees  to  be  laid  out  in  a  '"  Eq.  185. 
*   Purchafe  of  Lands,  and  to  be  fettled  on  B.  for  Life,  ,o,oooZ  to 
without  Impeachment  of  Waftcj  and  from  and  after  Truftees  in 
the  Determination  of  that  Eftate,  to  Truftees  and  their  bid  out':/ 
Heirs  during  the  Life  of  B.  to  preferve  contingent  Re-  l"'"'Jsan'i to 

o  1  ^  <T  ^  ]^Q  fettled  on 

itiainders,  Remainder  to  the  Heirs  of  the  Body  of  B.  b.  for  Life, 
with  Remainders  over,  with  a  Power  to  B.  to  make  a  ^{^^^"^^  ^^^ 
Jointure  ;    and  by  the  fame  Will  A.  deviled  Lands  to  mainder  to 
B,  for  his  Life  without  Wafte,  and  from  and  after  the  '^^^^ 

De-  for  the  Life 
of  i).  to  flip- 
port  contingent  Remainders,  with  a  Power  to  ^.  to  make  a  Jointure,  Remainder  to  the  Heirs 
of  the  Body  of  B.  Remainders  over,  ind  bv  the  fame  Will  devifes  Lands  to  B.  to  the  f.ime  Ufei, 
and  dies  leaving  C.  Executor ;  B.  fues  C.  the  Executor  for  the  Deeds  relating  to  the  Lands 
that  are  in  his  Hands,  and  to  have  the  Money  laid  out  in  Lands  arid  fettled.  Decreed  by  tlie 
Miijler  of  the  Rolls,  that  B.  had  but  an  Eftate  for  Life  in  the  Lands,  and  f.)  not  intitled  to  the 
Deeds,  but  that  they  were  to  tc  brought  into  Court,  and  that  the  Lands  to  be  bought  with 
the  Money,  were  to  be  fettled  on  B.  for  his  Lite  only.  Remainder  to  his  firrt,y.-.  Son.  Hut  by 
the  Opinion  of  Lord  Chancellor  King,  B.  was  decreed  to  have  an  Effate- tail  in  the  Land^  de- 
vifed, and  confequentl}'  to  be  intitled  to  the  Deeds  relating  thereto,  tho'  as  to  the  Lands  to  he 
purchafed,  that  beinj;  executory,  and  in  the  Power  of  the  Court,  B.  was  to  be  Inu  Tenant  for 
Life,  with  Rcmamder  to  his  Rrft,  <Sc.  Son. 
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Determination  of  that  Eftate,  to  Truftees  and  their 
Heirs  during  the  Life  of  B.  to  preferve  contingent 
Remainders,  Remainder  to  the  Heirs  cf  the  Body  of 
B.  Remainders  over,  and  died  leaving  C.  Executor. 

B.  brings  his  Bill  againll:  the  Executor  to  have  the 
10,000/.  laid  out  in  Land,  and  fettled  in  the  fame 
Manner,  and  with  the  like  Limitations  as  the  Land 
was  devifed  by  the  Will,  by  which  it  was  infilled  a 
plain  Eftate-tail  veiled  in  B.  and  alfo  that  C.  the  Exe* 
•  cutor  Ihould  deliver  to  B.  the  Writings  relating  to  the 
Land  devifed,   he  being  intitled  to  the  Inheritance. 

For  the  Plaintiff  it  was  urged  to  be  an  univerfal 
Rule,  without  any  Exception,  that  where  Lands  are 
limited  to  one  for  Life,  with  a  fubfequent  Limitation 
either  mediate  or  immediate,  to  the  Heirs  or  Heirs 
Male  of  his  Body,  in  all  thofe  Cafes  the  Tenant  for 
(n)  I  inft.  Life  has  a  veiled  Remainder  in  (a)  Tail  in  himfelf, 
22.b.  319  b.  ^^j  ji^e  Words  [Heirs]  or  [Heirs  Male  of  his  Body]  are 
Words  of  Limitation,  and  not  of  Purchaie,  which 
Rule  was  faid  to  hold  in  all  Sorts  of  Conveyances^ 
as  well  in  Wills  as  Deeds. 

Thus  in  the  Cafe  of  King  verfus  Mell'mg^  i  Vent. 
225.  1  Levin^  58.  where  Lands  were  deviied  to  A. 
for  Life,  and  after  his  Deceafe  to  the  IlTue  of  the  Bo- 
dy of  A.  by  a  fecond  Wife,  and  for  Want  of  fuch  If- 
lue  to  B.  in  Fee,  with  Power  to  A.  fo  make  a  Jointure 
on  a  fecond  Wife,  Lord  Chief  Juilice  Hale  was  of  Opi- 
nion, that  this  was  an  Ellate-tail  in  A.  and  tho'  the 
three  other  Judges  in  B.  R.  were  of  a  contrary  Opi- 
nion, yet  upon  Error  brought  in  the  Exchequer 
Chamber,  the  Judgment  in  B.  R.  was  reverfed, 
and  Judgment  there  given  according  to  the  Opinion 
of  the  Chief  Juilice,  which  was  faid  to  be  a  m,uch 
llronger  Cafe  than  the  Cafe  at  Bar,  in  Regard  there 
z  was 
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was  in  that  Cafe  not  only  an  exprefs  Eftate  for  Life, 
with  the  like  Power  for  the  I'enant  for  Life  to  make 
a  Jointure,  (as  in  the  prefent  Cafe)  ;  but  the  Remain- 
der was  to  the  l^ue  of  the  Body  of  ^.  which  was  con- 
ftrued  to  give  an  Eftate-tail  to  A.  tho'  the  fame  Words 
in  a  Deed  w^ould  not  make  an  Eftate-tail.  KMq  the 
Cafe  of  (<t)  Bale  verfus  Coleman  was  cited  as  determined  WSeeVoi.L 
by  Lord  Harcoun,  where  Lands  were  devifed  to  be  fold  '*^' 
to  pay  Debts,  and  after  Debts  paid,  the  Truftees  were 
to  convey  the  Refidue  of  rhe  Lands  unfold  to  A  for 
Life,  Remainder  to  the  Heirs  Male  of  his  Body  ;  and 
tho'  Lord  Corpper  declared,  that  this  being  a  Cafe  where 
the  Court  was  to  dired  a  Conveyance  to  be  made,  and 
therefore  Executory  in  its  Nature,  it  Ihould  be  con- 
ftrued  like  Articles,  for  which  Reafon  his  Lordihip 
directed  the  Conveyance  to  be  made  to  A  for  Life,  wiih 
Remainder  to  Truftees  to  preferve  contingent  Remain- 
ders, Remainder  to  the  firft,  isfc.  Son  of  .i'in  Tail  iMale 
fuccefiively.  Remainder  to  the  Daughters  in  Tail  Ge- 
neral ;  yet  on  a  Rehearing  before  Lord  Harcom,  this 
Decree  was  reverfed,  being  the  Cafe  of  a  Devife  of  a 
Truft  of  Land  which  ought  to  be  taken  as  a  Devife  of 
the  Land  itfelf ;  and  if  this  had  been  fuch,  a  Court  of 
Equity  muft  have  taken  the  Words  of  the  Will  as  they 
found  them,  fo  the  Decree  ought  to  be,  and  his 
Lordihip  accordingly  did  decree,  that  the  Truftees 
fliould  convey  the  Eftate  to  A.  for  Life,  with  Remain- 
der to  the  Heirs  A'lale  of  the  Body  of  A.  which  made 
a  plain  Eftate-tail  in  A.  and  there  was  the  like  Reafon 
that  the  Conveyance  of  the  Truft  directed  by  the  Will 
Ihould  in  the  prefent  Cafe  follow  the  Words  of  the 
\ViII.  That  the  Power  for  B.  the  Devifee  to  make  a 
Jointure,  was  no  Indication  that  only  an  Eftate  for 
Life,  and  not  an  Eftate-tail  was  intended  to  pafs,  be* 
cauie,  tho'  Tenant  in  Tail  could  make  a  Jointure,    yet 

he  could  not  do  this  without   deftroyinii  the  PZftate- 

•111.  ,     -^     ^ 

tail,    by   levying    a   Fine   and    fuftering    a  JRscovery; 

Vol.  11  6  B  ■    whereas 
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whereas  the  Tefta tor's  Intention  might  reafonably  be, 
that  B.  the  intended  Tenant  in  Tail  lliould  make  a 
Jointure  for  his  Wife,  without  cutting  off  the  Intail. 
'J'hat  in  cafe  of  Wills,  legal  Eftates,  or  any  voluntary 
Conveyance,  Equity  ought  not  to  interpofe  or  give 
AlTiftance  one  way  or  other,  but  leave  it  to  the  Law, 
where  B.  the  Devifee  being  clearly  intitled  to  an  Ertate- 
tail,  had  confequently  a  good  Claim  to  the  Writings. 
That  the  Rule  touching  Limitations  of  Eftates,  where 
an  Eftate  for  Life  was  given  to  A.  with  a  mediate  or 
immediate  Remainder  to  the  Heirs  or  Heirs  Male  of 
his  Body,  gave  an  Eftate-tail  to  A.  and  that  the  Word 
[Heirs]  was  a  technical  Word,  was  very  well  known 
and  depended  upon,  infomuch  that  it  would  be  dan- 
gerous to  Titles  to  Ihake  or  fuffer  this  Rule  to  be  dif- 
puted. 

As  to  the  Cafe  of  the  Money  direfled  to  be  laid  out 
in  Land  and  fettled  as  above,  if  it  jQiould  be  thought 
clear  (as  it  was  apprehended  to  be)  that  the  Word 
[Heirs]  muft  be  taken  as  a  Word  of  Limitation,  and  to 
create  an  Eftate-tail  in  one  Part  of  the  Will,  where 
the  Land  was  devifed,  it  was  impoftible  but  that  the 
fame  Words  of  the  fame  Man  in  the  fame  Will  muft 
have  an  uniform  Signification,  and  confequently  that 
B.  muft  have  an  Eftate-tail  in  the  Lands  to  be  pur- 
chafed    with   the   10,000/.    Land   and   Money   to  be 

laid  cut  in  Land,  being  the  fame. 

1 

On  the  other  Side  it  was  faid,  that  as  to  the  Rule 
laid  down,  where  an  E^ftate  is  given  to  one  for  Life, 
with  Remainder  (mediate  or  immediate)  to  the  Heirs 
or  Heirs  Male  of  his  Body,  this  made  an  Eftate-tail, 
and  the  Word  [Heirs]  was  a  Word  of  Limitation 
and  not  of  Purchafe,  the  lame  did  not  extend  to  the 
Cafe  of  a  Will,  as  appeared  from  no  Cafe  having 
been  cited  to  that  Purpol'e.  The  only  Rule  in 
z  Con- 
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Conftru£lion  of  Wills  was,  that  the  Intention  of  the 
Party  ought  to  take  place,  however  improperly  ex- 
prefTed.  Now  it  was  impoilible  by  Words  to  exprefs 
the  Intention  plainer  than  the  Tellator  had  done  in 
this  Cafe  ;  and  it  would  be  a  down-right  Violation 
of  his  Intention  to  conihue  the  Eftate  devifed  to  B.  to 
be  an  Ellate-tail.  For  i//,  the  Elbte  was  deviled  to  B. 
for  his  Life  exprefly.  idh\  It  was  to  B.  without  Im- 
peachment of  Walte,  which  would  be  vain  Vv'ords,  if 
B.  were  to  have  more  than  an  Ellate  for  Life,  i^dh^ 
The  Ertate  was  devifed  to  Truliees  during  the  Life 
of  B.  to  preferve  contingent  Remainders,  fo  that  the 
Teftator  exprefTed  hib  Intention,  that  the  Remainders  li- 
mited to  the  HTueof  B.  fhould  be  contingent  Remainders; 
and  what  could  be  more  contradidlory  to  this  exprefs  and 
plain  Intent,  than  to  lay,  thefe  Remainders  fhall  not 
be  contingent,  but  give  a  vefted  Ell:ate-tail  to  B.  ?  As 
to  the  Notion,  that  the  Conveyance  dirc6led  by  a  Will 
Ihould  be  in  the  Words  made  Ufe  of  in  the  Will,  it 
was  impoHible  this  Rule  could  univerfally  hold ;  for 
fuppofe  the  Direftion  of  the  Will  was,  that  the  Tru- 
ftee  Ifiould  convey  the  Lands  to  A.  for  Life,  Remain- 
der to  B.  for  eveVi  this  in  a  Deed  would  not  convey 
a  Fee,  as  it  would  in  a  Will,  and  therefore  there  was 
no  Neceffity  the  Words  in  the  Conveyance  fhould  pur- 
fue  thofe  in  the  Will:  So  if  the  Words  of  the  Will 
had  dire£led  the  Eirate  to  be  conveyed  to  A.  for  Life, 
Remainder  to  the  Ijjuc  of  his  Body  (he  having  none  at 
that  I'ime  born)  this  would  be  an  F,ltate-tail,  but 
in  a  Deed  it  would  not  be  fo.  Again,  if  the  Word:^ 
in  a  Will  were,  that  the  Conveyance  fhould  be  to  A. 
and  his  Heirs  Male,  this  would  be  an  Eflatc-tail ;  but 
put  fuch  Words  into  a  Deed,  and  there,  for  Want  of 
laying  of  whole  Body  the  Heir  mull  be,  they  wo;:ld 
give  a  Fee-fimple,  quod  fuit  concejjiim  per  Cur.  It  was 
alio  obferved,  that  if  the  Words  of  a  Will  be  d;:rk 
and  doubtful,  it  would  be  quite  improper  for  Equity 

t'j 
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to  dlre6l  a  Conveyance  in  fuch  Words  j  for  that  would 
be  to  decree  in  a  Court  of  Equity  a  Suit  at  Law  ; 
whereas  the  Office  of  a  Court  of  Equity  is  to  explain 
the  Words,  and  put  fuch  a  Conftrudion  upon  them, 
as  that  a  proper  legal  Conveyance  may  be  made  of  the 
PremiiTes  ;  and  therefore  it  would  be  abfurd  to  admit 
the  Rule  laid  down  by  the  other  Side  to  be  an  univer- 
fal  Rule.  The  Cafe  of  Backhoufe  verfus  Wells  was  ci- 
ted, which  was  determined  Hill,  i  2  Jnn^,  B.  R.  du- 
ring the  Time  that  Lord  Macclesfield  prefided  there, 
where  the  Cafe  was,  that  A.  feifed  in  Fee  devifed  the 
Premifles  to  B.  to  hold  to  him  for  the  Term  of  his  na- 
tural Life  only,  without  Impeachment  of  Wafte,  and 
from  and  after  his  Deceafe  to  the  Iffue  Male  of  his 
Body,  (if  God  fhould  blefs  him  with  Iffue)  and  to  the 
Heirs  Male  of  fuch  Iffue  Male,  and  for  Want  of  fuch 
Iffue,  the  Teftator  limited  two  Remainders  over  in  the 
fame  Words.  And  it  was  adjudged  that  B.  took  but  an 
Ellate  for  Life,  the  Eftate  being  given  to  him  for  Life  on- 
ly, and  there  was  a  Limitation  afterwards  to  the  Heirs 
Male  of  his  Iffue,  which  was  a  Dekription  of  the  Per- 
fon,  who  was  to  take  the  Eftate-tail.  To  which  was  ad- 
ded, that  however  with  Refpe£l  to  the  Lands  devifed, 
the  Court  might  conftrue  B.  to  have  an  Eftate-tail 
therein,  yet  as  to  the  io,oco  /.  which  was  to  be  laid 
out  in  Lands,  and  to  be  fettled  on  J5.  for  Life,  <^r. 
admitting  that  the  Devife  of  the  legal  Eftate  of  the 
Land  devifed  was  out  of  the  Power  of  a  Court  of  Equi- 
ty to  model  and  alter,  (tho'  the  plain  Intention  of  the 
Party  were  otherwife)  yet  this  Money  to  be  laid  out 
in  Lands  was  executory,  plainly  in  the  Power  of  the 
Court,  and  of  a  Court  of  Equity  too,  for  which  Rea- 
fon,  and  where  no  Rule  of  Law  was  to  be  broken,  it 
was  hoped  a  Purchafe  would  be  direfted  to  be  made 
with  this  Money,  and  a  Settlement  decreed  in  fuch 
Manner  as  that  the  Meaning  of  the  Party  mitht  take 
Effea. 

z  M.ifler 
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Mafler  of  the  Rolls:  I  have  nor  heard  any  Cafe  cited, 
nor  do  I  know  of  any  at  prefent,  where  I,ands  being 
deviled  to  A.  for  Life,  Remainder  to  the  Heirs  of  his 
Body,  this  in  Cafe  of  a  WiJl  has  been  conilrued  an 
Ellate-tail  in  A.  The  Intent  of  this  Will  is  moll  plain, 
but  how  far  conliftent  with  the  Rules  of  Law,  and  al- 
fo  how  far  the  lame  Words  Heirs  of  the  Body  in  the 
fame  Will  may  be  conll:rued,  as  to  the  Devife  of  Lands, 
to  be  Words  of"  Limitation,  and  yet  in  the  Devife  of 
Lands  to  be  bought^  Words  of  Purchafe,  1  Ihall  conli- 
der  )  but  this  is  a  new  Caie. 

Afterwards  on  the —  of  Di-r^w/'^r  following,  the 

Mdfler  of  the  Rolls  having  taken  Time  to  conlider  of 
this  Matter,  folemnly  gave  his  Opinion,  that  as  to  the 
Devife  of  the  Lands  in  this  Cale,  an  Ellate  for  Life 
only  palled  to  the  Plaintiff  B.  with  Remainder  to 
the  Heirs  of  his  Body  by  Purchafe ;  and  therefore 
the  Plaintiff  Ihould  not  have  the  Writings  delivered  to 
him,  but  thefe  Ihould  be  brought  into  Court ;  and  that 
as  to  the  Money  to  be  laid  out  in  Lands,  and  to  be 
fettled  to  the  fame  Ufes,  the  Court  had  moft  evi- 
dently Power  over  that,  which  therefore  Ihould  be 
fettled  fo  as  to  make  the  Plaintiff  Tenant  for  Life  only, 
and  that  his  Sons  Ihould  take  in  Tail  Male  fuccelfively, 
^c.  according  to  the  Intention  of  the  Teftator. 

But  the  Caufe  coming  (a)  afterwards  upon  an  Ap-  („■)  Hillary 
peal  before  Lord  Chancellor  King,  his  Lordlhip  decla-  '^"'^""  '73^- 
red,  as  to  that  Part  of  the  Cafe  where  the  Lands  were 
deviled  to  B.  for  Life,  tho'  fald  to  be  without  Wafte, 
with  Remainder  to  Truftees  to  fupport  contingent  Re- 
mainders, Remainder  to  the  Heirs  of  the  Body  of 
B.  this  Remainder  was  within  the  general  Rule,  and 
mulf  operate  as  Words  of  Limitation,  and  confcquently 

Vol.* II.  6  F  create 
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Cafe  151. 

Lord  Chan- 
cellor King. 

Abridgment 
of  Cafes  in 


create  a  vefted  Eftate-Tall  in  B.  *  and  that  the  break- 
ing into  this  Rule,  would  occafion  the  utmoft  Uncer- 
tainty ;  wherefore  the  Writings  and  Title  Deeds  of  this 
Eilate  ought  to  be  delivered  to  B.  the  Plaintiff:    But, 

As  to  the  other  Point  Lord  Chancellor  declared  the 
Court  had  a  Power  over  the  Money  dire£led  by  the 
Will  to  be  invefted  in  Land ;  that  the  Diverfity  was, 
where  the  Will  palfes  a  legal  Eftate,  and  where  it  is 
only  executory,  and  the  Party  muft  come  to  this  Court, 
in  Order  to  have  the  Benefit  of  the  Will ;  that  in  the 
latter  Cale  the  Intention  Ihould  take  Place,  and  not 
the  Rules  of  Law ;  fo  that  as  to  the  Lands  to  be  pur- 
chafed  they  fhould  not  be  limited  to  B.  for  Life,  with 
Power,  iD'c.  Remainder  to  the  Heirs  of  his  Body,  but 
to  B.  for  Life,  with  Power,  i^fc.  Remainder  to  Tru- 
llees  during  his  Life  to  preferve  contingent  Remainders, 
Remainder  to  his  firft  and  every  other  Son  in  Tail 
Male,  Remainder  over,  tfc. 

Laundy  verfus  JVilliams, 


^AMJJEL  Laundy  having  feveral  Children,  by  Will 
Equity 299.  dated   the   8th  of  November  1721.  deviled  to  his 

If  I devife a  Son  Samitcl  Laundy  zi^oL  to  be  paid  at  bis  Age  of  ftven- 
Legacy  of  fy.gy^^ -^  ^q  \{^q^  Son  Wkitmore  Laundy  210  /.  at  his  Age 
payable  at  of  tweuty-one ;  to  his  Son  Edward  Laundy  (yet  an  In- 
hisAgeof    £^j^j.N  2  10 /.'at  his  Aee  of  twenty-one;  to  his  Dau^h- 

twenty-one,  /  iy  J  '  o 

and  J.  dies  I  tcr 

before 

twenty-one,  y^.'s  Executors  or  Admlniftrators  fhallndt  have  that  Legacy  till  fuchTimeas  A. 
(had  he  lived)  fliould  have  attained  twenty-one,  and  my  Executors  fhall  have  the  Intereft 
m  the  mean  Time.  But  if  I  give  a  Legacy  to  J.  of  lool.  payable  at  his  Age  of  twenty-one, 
and  if  he  dies  before,  then  to  B.  and  J.  dies  before  twenty-one,  B.  (hall  have  the  Legacy  pre- 
fontlv,  and  not  flay  tiJl  fiich  Time  as  ji.  fhould  have  come  to  twenty-one. 

*  Tho'  this  was  Lord  Chancellor's  Opinion,  yet  the  Qtieftion  as  to  the 
Land  deviled  was  given  up,  the  Plaintiff  having  brought  a  fupplemen- 
tal  Bill,  v/hercby  it  appeared  that  by  his  Father's  Marriage- Articles  he 
was  intitlcd  to  an  Eftate-Tail. 
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tej  the  Plaintiff  .-^^w^  Laundy  i  ^o  /.  at  her  Age  of  twen- 
ty-one, and  made  his  Wife  the  Defendant  Rebecca  Ex- 
ecutrix and  reiidiiary  Legatee.  There  was  a  Claufe  in 
the  Will,  That  if  any  of  his  Sons  and  Daughters  fljould 
die  before  his,  her,  or  their  reJpeSti-ve  Ages  of  trventy-one, 
then  the  Legacy  or  Legacies  of  him,  her,  or  them  fo  dying, 
fijould  be  paid  to  the  Survivors  or  Survivor  of  juch  Chil- 
dren. The  Daughter  was  paid  her  Legacy  of  i^o/. 
having  attained  her  Age,  alio  the  Plaintiff  Samuel  ha- 
ving attained  his  Age  of  twenty-one  received  his  Le- 
gacy of  230/.  Whitmore  Laundy  died  at  the  Age  of  ele- 
ven, and  now  the  Plaintiff  Samuel  Laundy  the  eldeft  Son 
and  Anne  the  Daughter,  who  had  attained  their  Ages 
of  twenty-one,  brought  this  Bill  againft  the  Executrix 
Rebecca,  to  have  their  two  Thirds  of  Whitmore  Laundy  s 
210/.  paid  over  to  them,  Edrvard  Laundy  the  other 
Son  being  yet  an  Infant  of  about  twelve  Years  old. 

For  the  Defendant  it  was  infifted,  that  the  Plain- 
tiffs came  before  their  Time,  foraimuch  as  they  ought 
to  flay  for  their  Share  of  the  deceafed  Infant's  Legacy 
of  210/.  until  the  deceafed  Infant  fhould  have  come 
to  the  Age  of  twenty-one  Years,  in  cafe  he  had  lived. 
For  ifl,  the  Word  [then]  if  any  of  the  Children 
ftiould  die  before  twenty-one,  then  the  Legacy  of  him, 
her  or  them  fo  dying  fhould  go  to  the  Survivors  or  Sur- 
vivor, mull  be  intended,  in  fuch  Cafe,  or  if  fuch  Fa£l 
happened,  and  was  not  to  be  conflrued  in  Relation  to 
any  Time,  or  to  lignify,  that  on  the  Death  of  any  of 
the  Children,  then  at  that  Time  the  Legacy  was 
to  be  paid,  idly.  Legatees  over,  in  cafe  any  of  the 
firft  Legatees  Hiould  die  before  twenty-one,  were  on- 
ly fubftituted,  and  could  not  be  in  a  better  Condition 
than  the  original  Legatees  were  ;  confequently,  as 
thefe  could  not  take  till  their  Ages  of  twenty-one, 
by  the  fame  Reafon  they  that  came  in  their  Places 
iliould   not   take    until   the   original    Legatees    might 

rhad 
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(had  they  hved)  have  attained  that  Age.  i^dly.  It  w^as 
10  be  prelumed  ihc  Teftatorhad  confidercd  with  hinilelf 
v.'hen  and  at  what  refpe^live  Times  his  Eftate  would 
bear  the  Payment  of  thele  ieveral  Legacies,  and  that 
he  had  determined  the  Legacies  to  his  Children  Ihould 
be  paid  at  their  Ages  ot  twenty-one,  and  in  the  riiean 
Time  the  reiiduary  Legatee  fhould  have  them,  and  that 
it  was  unreaionable  the  Death  of  one  ot  the  Legatees  un- 
der the  Age  ot  twenty -one  lliould  accelerate  the  Payment, 
or  prejudice  the  reiiduary  Legatee,  who  otherwiie  would 
.  certainly  have  had  the  Benefit  of  the  Intereft,  until 
the  deceafed  Infant  Ihould  have  come  to  twenty-one. 

And  of  this  Opinion  was  the  Lord  Chancellor,  who 
pronoLinced  his  Decree  accordingly. 

But  on   the  following  Day   Mr.   Solicitor   General 
mentioning  the  Matter  again,  and  infifting  that  it  had 
been  determined  otherwife,   and  that   the    Difference 
was  betwixt  the  Executor  or  Adminiffrator  of  the  firit 
Legatee,  and  the  Devifee  over ;  if  I  give  a  Legacy  to 
A.  payable  at  his  Age  of  Twenty-one,  and  he  dies  be- 
fore, his  Executors  or  Adminiilrators  claiming    under 
fuch  Legatee,  and  Ifanding  in    his  Place,  fhall  not  be 
intitled    to  this  Legacy  until   fuch  Time  as  the  Infant 
Legatee  would  have  attained  his  Age  of    twenty-one, 
if  he  had  lived ;  and  that  this  had  been  folemnly  deter- 
mined as  well  on  an   Appeal   to  the  Houfe  of   Lords, 
;o)  See  the    2.  Vem.  I  99.  as  alfo  by  the  two  C^hief  juftices  and  the 
Call" of CL'-  ]\|alfer   of  the  Rolls  upon  an  Appeal    to  the  Kine  in 
ftf/nto-,antc  Council  Itom  a  Decree  in  [a)   Antigua. 

337- 

But  where  I  devife  a  Legacy  of  ico/.  to  an  In-* 
fant  at  his  Age  of  twenty-one  Years,  and  if  the 
Infant  dies  before  twenty-one,  then  to  7-  S.  here  J.  S. 
does  not  claim  under  the  Infant,  but  the  Devife  over 
ro  him,  is  as  a  new  fubifantive  Bequelf,  and  is  to  be 
1  paid 
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paid  on  the  Death  of  the  Infant  under  the  Age  of 
twenty-one.  Vide  i  Anderfon  3^.  alfo  2  Fern.  282. 
Papworth  verfus  Moor  exprefs  in  Point. 

Wherefore  on  thefe  Authorities  Lord  Chancellor  varied 
the  Decree  which  he  had  before  pronounced,  and  or- 
dered two  Thirds  of  this  210/.  to  be  paid  to  the  two 
Plaintiffs  (the  Brother  and  Siller  of  the  dead  Legatee 
\0ntmore  Laundy)  and  gave  Intereft  for  their  two 
Thirds  from  the  Death  of  the  laid  Infant;  for  tho'  it 
was  ob)e£led  that  this  being  a  new  Legacy,  the  Exe- 
cutrix ought  to  have  a  Year's  Time  for  the  Payment  of 
it,  yet  the  Court  held  that  mull  be  intended  to  be 
from  the  Death  of  the  Teftator;  whereas  in  this  Cafe 
the  Teftator  had  been  dead  ieveral  Years. 

Note ;  The  Rule  in  Equity  feems  by  this  Refolution 
to  be  fettled  accordingly. 


Anonymus.  c*'^  ^52. 

At  the  Rolls. 

JF  a  Man  be  in  Contempt  to  a  Serieant  at  Arms  for  T*^  ^'-'.^^"- 
Wantot  an  Aniwer,  and  then   puts  in  an  inlulh-  Contempt  to 
cient  x\nf\ver,  and  the  Clerk  in  Court  accepts  the  Colls  »^''"J™-ta^ 

„  r  _  Arms  for 

or    the    Contempt,  this   Acceptance   does    remit    and  not  anfwer- 
purge  the  Contempt,  and  in  the  Procefs  of  Contempt  p"^;'";,'!^^ 
for  the  fecond  Aniwer,  the  Plaintiff  muft  begin  again  iniufficient 
with  an  Attachment    (the   firll   Procefs)    and   cannot  thePhln- 
begin  where  he  left  off;   but  if  neither  the  Plaintiff  nor  *'^''  ^^^'^ 
his  Clerk  in  Court  does  accept  the  Colls  of  the  Con-  accepts  the 
tempt,  for  Want  of  the  firft  Anfwer,  alcho'  tendered,  ^'"^^'  ^[ 

J     1       r   ii  I-  1  1    •    r    n'    •  i  i    •        puisjo;  the 

and  the  nrlt  Aniwer  be  reported  inlufhcient,  the  Plain-  CoAtempt; 
tiff  mav  20  on  with   the  Procefs   for  the  fecond  An-  ^"^'^ *''"'" 

"i  1         1    /"         A'  •     •  r     ^  Cofts  be  not 

Iwer  where  he  left   oft  at   obtaining  the    firft;     and  accepted,  the 
therefore  upon  the  firil  Anfwer  coming  in,  it  is  ullial  J,]ay'',uf  on 

Vol.  II.  6  G  and    ■"  I'is  Pro- 

cefs of  Con- 
tempt where  lie  left  off,    for  a  further  Anfwer. 
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and  proper  for  the  Plaintiff's  Clerk  in  Court  to  refufe 
accepting  the  Coils  of  the  Contempt  for  Want  of  the 
lirft  Anfwer,  until  he  has  feen,  and  advifed  whether  it 
be  a  full  Anfwer  or  not,  it  being  a  great  Delay  to  the 
Juftice  of  the  Court,  after  a  firil  Anfwer  is  gained  and 
the  Defendant  is  at  the  End  of  the  L.ine  as  to  Con- 
tempt, and  that  firlf  Anfwer  proves  immaterial,  to  put 
the  Plaintiff  to  begin  his  Procefs  of  Contempt  again 
as  ab  orifinc 


!  ^'  ^!"r*     A  Bill  was  brought  asainft  the  Defendant  to  have  the 

APurchafe       i-\  r        r         \^  \       •        ^  •     i\ 

pendente  lite,  ^  ^  Bencht  of  a  Decree  obtained  agamlt  one  Ligo^  for 


'ii' 


Cafe  153.  Sorrel  I  verfus  Carpenter, 

Lord  Chan- 
cellor King. 

A 

aauar'No-'  ^^^^  Recovery  of  a  Leafehold  Eftate  held  of  the  Dean 
tice,  and  for  and  Chapter  of  St.  Pauls. 

a  valuable 

Confideration,  yet  {hall  be  fet  afide  ;  and  tho'  in  this  Cafe  the  Rule  of  Equity  lie  liard,  vet  it  is 
in  Imitation  of  the  Common  Law,  v/here  in  a  real  Aflion,  if  the  Defendant  aliens  pending  the 
Writ,  the  Judgment  will  over-reach  the  Alienation  ;  But  as  it  is  hard  enougii  in  fome  Cafes  to 
make  People  take  Notice  of  a  Decree,  it  is  harder  (fill  to  oblige  them  to  take  Notice  of  a  Pen- 
dency' of  a  Suit  ;  and  in  Cafe  of  a  real  Purchafe  pendente  lite,  the  Plaintiff"  is  to  be  held  to 
ftridl  Proof.  And  if  anv  Flaw  at  the  Hearing  be  on  the  Plaintiff's  Side,  the  Court  will  not  let 
him  amend;  but  if  the  Purchafe /)«7a'c«/(?  lite  be  fraudulent,  and  to  elude  the  Julf  ice  of  the  Court, 
it.  ought   to  be  highly  difcountenanced. 


The  Defendant  was  a  Purchafer  of  this  Eftate  pen- 
dente  lite  from  the  Defendant  Ligo^  xv-^.  about  three 
Months  after  fiich  Time  as  the  Bill  was  filed  againft 
the  faid  Ligo^  and  Subpoena's  ferved  upon  him,  and  he 
in  Contempt  for  not  anfwering ;  but  it  was  proved  in 
the  Caufe  that  the  Defendant  was  a  Purchafer  for  the 
full  Value,  and  wathout  any  Notice  of  the  Plaintiff's 
Title,  or  any  a6lual  Notice  of  the  Suit. 

However  it  was  obje£l:cd  by  the  Solicitor  General, 
That  a  Purchafe  made  pendente  lite  was  to  be  looked 
upon  as  made  under  an  implied  and  conftru£live  No- 
tice, and  unlefs  Regard  Ihould  be  paid  to  this,  all  the 
Decrees  and  the  Juilice  of  the  Court  might  be  wholly 
4  evaded. 
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evaded,  fince  the  Defendant  pending  the  Suit  might 
ahen  to  one,  who  after  the  Bill  Ihould  be  thereupon 
amended  might  alien  again,  by  which  Means  Suits  and 
Decrees  in  this  Court  would  be  rendered  vain. 

Lord  Chatjceilor:  Where  there  is  a  Conveyance  made 
pendente  lite,  without  any  valuable  Conlideration,  and 
to  avoid  and  elude  a  Decree,  it  ought  to  be  highly  dif- 
countenanced,  and  even  tho'  the  Alienation  be  for 
never  fo  good  a  Conlideration,  yet  if  made  pendente 
lite,  the  Purchafe  is  to  be  fet  aiide ;  and  this  in  Imita- 
tion of  the  Proceedings  in  a  real  Action  at  Common 
Law,  where,  if  the  Defendant  aliens  after  the  Pen- 
dency of  the  Writ,  the  Judgment  in  the  real  A<£llon 
will  over-reach  fuch  Alienation.  But  where  there  is 
a  real  and  fair  Purchafer  without  any  Notice,  it  is  a 
very  hard  Cafe,  efpecially  in  a  Court  of  Equity,  to 
fet  fuch  Purchafe  aiide;  and  there  being  fome  Defe£l 
in  Part  of  the  Proof  in  deraigning  the  Plaintiff's  Title, 
I  fliall  refufe  to  give  the  Plaintiff  Leave  to  amend  or 
make  any  new  Proof  after  Publication. 

Alfo  his  Lordfhip  faid,  it  was  a  difficult  Matter  to 
fearch  for  Bills  in  Equity,  or  to  be  able  to  get  Notice 
of  them,  many  of  fuch  being,  after  filing,  kept  in 
the  Six  Clerks  Defk,  and  tho'  this  Court  will  oblige  all 
to  take  Notice  of  its  Decrees  as  much  as  of  Judg- 
ments, yet  there  does  not  feem  to  be  the  fame  Reafon 
for  obliging  People  to  take  Notice  of  the  filing  of  a 
Bill. 

Cur:  Difmlfs  the  Bill,  but  in  regard  it  is  only  a 
Slip  in  Proof,  let  it  be  without  Coifs. 


DB 
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1728. 


ore,5+.  John  Brome  Efq;  'i»^  ^i''-\pialnuffs- 
L^jchm-      zabeth  bis  Wife  S  -^  ' 

teHor  King 
and  Majler 

of  the  Rolls.  fJc'nry  Berkley  EJq;  Georgei 

Berkley  Efq;  and  Hen->Defendants. 
ry  Cole  Efq)  j 

UponaMar-  j"^  y    a    Marrlajzc    Settlement    dated     2 9    February 

riage  settle-      B"^^  "^  r       i     i  7  /' 

ment  Lands  |  ^    1 68  9.  Lands  wcrc  fettled  on  George  Berkley  lor 

tTtheUffof  Life   without  Warte,    Remainder   to  Trullees    during 

theHiifband  his  Life  to  prefervc  contingent  Remainders,  Remain- 

for  their  ^  der  to  liis  intended  Wife  for  her  Jointure,  Remainder 

Lives,  Re-  t-Q  ti-iejj-  f^j-{^  jji^cl  every  other  Son  in  Tail  general  iuccei- 

t'.ei"firft°  lively,  Remainder  to  the  Ufe  of  the  Trullees  and  their 

an,!  every  }-[eirs,  in  l^rult  that  if  the  laid  George  Berkley  lliould 

other  Son  111  '  .  t   1        •  o  1 

Tiii,  and  in  havc  no  Son  by  the  Marriage,  or  it  having  Sons,  they 
nfilrMrfc    fl^<^"ltl  all  die  before  twenty-one,  without  IffLle,  then 

of  the  Mar-  I  .  I  he 

riage,  to 

Truftees  in  Titifl:  to  raifc  2500/.  for  Daughters  pnyable  at  tv.'cnty-one  or  Marriage,  which 
fhall  hifl  happen,  :.iid  out  of  the  Profits  to  pay  100/.  per  Annum  for  Maintenance  ;  the  firft 
Payment  of  the  Maintenance  to  commence  after  the  Eftatc  of  the  'I'ruftccs  fhall  hate  come  in- 
to Pofleflion  ;  Hiilli.ind  dies  without  Ifl"ue  Male,  leaving  a  Daughter,  and  a  Wife  who  is  join- 
tured in  the  PremifTes;  the  Portion  (liall  not  he  raifcd  in  the  Mother's  Life-time,  hecaufcthc 
Maintenance,  which  is  natufally  to  precede  the  Portion,  is  not  to  bw  puid  till  the  Truffoes  art 
m  P'jlleffiyji. 
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the  Trullees  iKould  out  of  the  Rents  and  Profiis  of  the 
PremilTes,  or  by  Sale,  or  Lealing,  or  otherwile  raile  for  the 
Daughters  of  this  Marriage,  if  but  one,  2^co/.  paya- 
ble at  twenty-one  or  Marriage,  which  Ihould  fiif-l:  hap- 
pen, and  Ihould  alio  raiie  and  pay  tlie  yearly  Sum  ot 
100/.   by  half-yearly  Payments  for  her  Maintenance 
and  Education,  until  her  fald  Portion  fhould  be  'Xx.x^^ 
the  firjl  Payment  of  the  Maintenance-Money  to  he  made  at 
fuch  of  the  faid  half  yearly  Feafis  as  fljould  next  happen 
after  the  jaid  Eflate  jo   limned  to  the  Tritjlees  as  afore- 
faid  jhould  take  Fffedl  in  Pojfeffion,    together   with  far- 
ther Provifions  that    if  there  fhould  be  more  Daugh- 
ters  than  one,  particularly   if  more  than  three,  then 
the  Truftees,  tfc.  ihould  Hand  feited  of  the  PremiiTes 
for  the  Benefit  of  all  and  every  of  the  Daughters,   to 
be  divided  amonglf  them  equally  as  Tenants  in  com- 
mon, and  of  their  reipe6live  Heirs  and  Alligns  for  ever. 

The  Husband  died  having  left  no  IlTue  Male  by  the 
Marriage,  and  but  one  Daughter,  who  being  twenty- 
one,  brought  this  Bill  in  the  Life-time  of  her  Mother 
(who  had  her  Jointure  on  the  PremilTes)  againtl:  the 
Trulfees  for  the  raifing  of  this  Portion  by  Sale  or 
Mortgage  of  their  reverfionary  Truit-Eftate,  and  alio 
with  Intereil:  from  the  Time  the  fame  became  payable ; 
infifting, 

ly?.  That  the  Words  of  the  Settlement  were  plain 
and  pofitive  as  to  this  Particular  of  raifing  the  Portion 
of  2  500  /.  in  Cafe  of  Failue  of  iHue  Male  of  the  Mar- 
riage, for  an  only  Daughter,  which  rras  to  be  paid  to 
her  at  the  Age  of  trr?enty-one  or  Marriage^  without  re- 
training it  from  being  done  till  after  the  Death  of  the 
Mother,  idly.  For  that  it  was  highly  reafonable  this 
Provilion  in  the  Settlement  ihould  have  a  favourable 
Conibuftion,  becaufe  the  Plaintiff  Elizabeth  (who  w^as 
the  only  Iffue  of  the  Marriage)  claimed  as  a  Purcha- 

Vol.  II.  6  H  fer 
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fer  for  a  valuable  Confideration,  the  Confideration  of 
Marriage,  and  a  Portion  paid  ;  whereas  the  Defen- 
dants claimed  only  under  a  voluntary  Difpoiition,  and 
fubje£l  to  the  Portion.  3^/y,  Forafmuth  as,  had 
there  been  more  than  three  Daughters,  the  whole  Re- 
verlion  in  Fee  of  the  Premifles  would  have  vefted  in 
thoie  Daughters  to  be  at  their  Difpofal,  in  which  Cafe 
if  the  Plaintiff  Eli^Seth  had  had  three  Sillers,  (he  would 
have  had  the  fourth  Part  of  the  Reverlion  in  her  im- 
mediate Difpofal,  tho'  in  her  Mother's  Life-time  ; 
whereas  tho'  Ihe  was  now  the  fole  Iflue  of  the  Mar- 
riage, yet  unlefs  fhe  iucceeded  in  this  Suit,  llie  could 
have  no  Provilion   during   her   Mother's  Life. 

00  lotii  This  Cafe  came  on  fome  Terms  fince  (a),  but  was 

^  adjourned,  in  Order  to  be  conlidered  by  the  Lord  Chan- 

cellor and  Mafler  of  the  Rolls  ;  and  now  it  received  a  fo- 
lemn  Determination  by  them,  who  delivered  their  Opi- 
nions Jeriatim. 

Mafler  of  the  Rolls :  This  Portion  ought  not  to  be 
raifed  until  the  Jointrefs's  Death  ;  I  admit  that  if  a 
reverfionary  Term  or  Eilate  be  limited  to  Trurtees  to 
raife  Portions  at  a  certain  Time,  when  that  Time  comes 
the  Portion  muft  be  raifed,  unlefs  in  the  Declaration  of 
the  Trull  of  the  Term  the  Intention  of  the  Parties 
appears  to  the  contrary.      Thus  in  the  Cafe  of    Sandys 

(b)  Vol.  I.  verius  Sandys  (b)  there  was  a  Term  created  for  Por- 
tions, which  was  to  commence  in  Poflellion  after  the 
Death  of  the  F'ather  and  Mother,  but  the  Portions  be- 
ing payable  at  a  certain  Time,  at  the  Daughters  Ages 
of  twenty-one  or  Marriage  (if  after  fourteen)  and  no- 
thing appearing  in  theTruftof  the  Term,  which  lliewcd 
it  to  be  the  Intent  of  the  Parties  that  the  Portion 
fhould  not  be  raifed  out  of  the  reverfionary  Term,  the 
Portion  was  decreed  (tho'  relu^ante  curia)  to  be  raifed 

(<•;  Saik.  in  the  Father's  Life-time.  In  the  Cafe  of  (c)  Corbet 
4  verius 
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verfus  Maidwell,  where  all  the  Cafes  of  this  Nature 
which  had  been  then  adjudged  were  cited,  Lord  Coivper 
took  Notice,  that  if  thofe  of  Gerrard  verfus  Gcrrard,  Stn- 
niforth  verfus  Stan/forth,  and  Greaves  verfus  Maddifon  had 
come  before  him  for  Judgment,  he  fliould  hardly  have 
gone  fo  far ;  and  indeed  the  Cafe  of  ^  Greaves  verfus  Mad- 
dijon  has  not  been  warranted  by  any  before  or  fince.  But 
this  Cafe  is  quite  open,  even  as  much  as  if  no  Refolution 
had  ever  been  in  Relation  to  the  Matter  now  in  Qiie- 
ftlon.  Here  all  the  Contingencies  have  not  happened, 
fince  the  Eitates  for  Life  mult  all  determine  before  the 
Portion  can  or  ought  to  be  raifed.  And  greater  In- 
conveniencies  would  arife  to  Families  by  the  Sale  of 
thefe  reverfionary  Eflates  or  Terms,  than  can  poflibly 
be  occaiioned  by  the  Daughters  flaying  for  their  Por- 
tions ;  by  fuch  Sales  or  Mortgages  of  Reverhons,  Fa- 
milies are  often  ruined,  and  the  Daughters  alfo  them- 
felves  undone  by  improvident  Marriages;  and  tho'  In- 
conveniencies  ought  not  to  weigh  where  the  Words  are 
plain  and  pofitive,  yet  if  Arguments  from  the  Conve- 
niency  of  Daughters  being  paid  their  Portions  out  of 
reverfionary  Eilates  at  a  Time  when  they  may  molt 
want  tliem,  have  hitherto  had  too  great  a  Weight  (as 
I  think  they  have)  it  is  Time  to  put  an  End  to  them. 

I  agree,  the  Intention  as  to  the  Manner  of  raifing  the 
Portion   ought  to  prevail,  and  here  fuch  Intention  is 
plain ;  for  in  this  Cafe  the  Maintenance  for  the  Daugh- 
ter is  not  to  be  paid  until  the  Truff-Effate   comes  in- 
to Pofiellion,    and  the  Payment  of  the    Maintenance 
mull  be  intended  to  {a)  precede  the   Payment  of  the  H  Vide 
Portion  ;    the  Maintenance  mull  determine  when  the  cafe'ofcL-- 
Portion  becomes  payable;  and  this  is  the  plainelf  Indi-  i"^t  verfus 
cation  imaginable,  that  the  Parties  intended  the  Por-  ubffupi^' 
tions  fliould  not  be  paid  until  the  Trufl-Ellate  came 

into 

*  Vide  the  Cafe  of  Sandys  verfus  Sandvs,  Vol.  I.  where  Lord  M^c- 
cJesfield  fiid  this  Cafe  was  not  reconcilable  to  common  Senfe. 
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into  Pofiellion,  which  makes  this  Cafe  fall  as  ftrong 
160.  °        2S  that  of  5//^/^r  verfus  Dimcombe  {b). 

2  Vcrn.  760. 

Lord  Chancellor :  I  iim  of  the  fame  Opinion  :  All 
Mens  Deeds  are  ro  be  taken  according  to  their  Inten- 
tion, and  where  the  Words  are  plain,  the  Conve- 
niencies  and  Inconveniencies  which  may  eniue  from 
thence  are  not  to  be  regarded.  It  feems  to  me,  that 
the  Court  has  gone  rather  too  far  in  Sales  of  Rever- 
lions  for  railing  Portions  for  Daughters,  even  againfl: 
the  Intention  of  Setilcments,  and  tho'  I  would  not 
undo  what  has  been  done,  yet  moil:  certainly  I  wall 
go  no  farther  ;  and  I  take  it,  that  the  Cafe  now  be- 
fore the  Court  ftands  clear  of  all  the  former  Refo- 
lutions.  Here  the  Maintenance  for  the  Daughters  is  to 
be  raifed  out  of  the  Rents  and  Profits,  after  fuch  Time 
as  the  Trufl-Eflate  chargeable  ivith  the  Portion  is  come 
into  Pojfejfwn ;  and  it  is  abfurd  to  fay,  that  the  Portion 
Ihall  be  raifed  firft,  and  the  Maintenance-Money  paid 
afterwards.  Befides,  the  Argument  which  has  in  fome 
Cafes  been  allowed  too  much  Weight,  that  the  Por- 
tion ought  to  be  raifed  to  advance  the  Daughter  in 
Marriage,  cannot  be  ufed  here  ;  the  Plaintiff  Eli':siabetb 
having  been  married  many  Years  ago,  and  having  a 
confiderable  Proviiion  over  and  above  what  is  now^  con- 
tended for. 

Wherefore  the  Bill,  which  llie  has  now  brought  for 
her  Portion  in  her  Mother  the  Jointreih's  Life-time, 
comes  too  foon,  and  ought  to  be  difmilTed. 

This  Decree  was  affirmed  by  the  Lords  on  an  Ap- 
peal in  the  March  following. 


Page 
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Page  verfus  Page.  ^''^'  '55- 


Lord  Chan- 
cellor Kin?.    J^i'i-'f'io. 


/^NE  devifed  the  Refidue  of  his  perfonal  Eftate  to  g^^  ^^„ 
^-^  lix   Perfons,    to  each   of  them   a  fixth  Pan,    and  oTsjl-i^ " 
made  them  Executors,  but  one  of  thefe  lix  Executors  "^'f  y'l" ' 
and  reliduary  Legatees  died  in  the  Life-time  of  the  Te-  ^  '  /.  ' 

f,  ■>  <->  One  devifes 

itator.  the  Surplus 

of  his  perfo- 
nal Eftate  to  fix  Perfons,  to  each  a  fixth  Part,  one  of  them  dies  in  the  Life  of  the  Teftator ; 
this  fixth  Part  (hall  be  taken  as  undifpofed  of  by  the  Will,  and  go  to  the  Teftator's  next  of  Kin! 

Lord  Chancellor :  This  is  a  lapfed  Legacy  as  to  one 
Sixth,  and  undifpofed  of  by  the  Will,  the  reliduary 
L'^gatees  being  Tenants  in  comm.on  and  not  Jointe- 
nants ;  and  therefore  the  Legacy  Ihall  not  furvive,  but 
go  to  the  Tellator's  next  of  Kin,  according  to  the  Sta- 
tute of  Dlftribution. 

Note;  This  Cafe  in  Jugufi  z^.  1734.  was  cited  be- 
fore Lord  Talbot,  who  faid  that  it  was  plainly  right, 
for  that  none  of  the  other  reliduary  Legatees  could 
have  any  more  than  a  lixth  Part  each,  fo  that  the  lixth 
Part  of  the  refiduary  Legatee  who  died  in  the  Life  of 
the  Teftator,  muft  go  as  undifpofed  of  to  the  next  of 
Kin;  but  if  any  Legatee,  where  there  is  a  joint  De- 
vife,  dies  in  the  Life  of  the  Teftator,  it  Ihall  go  to 
the  furviving  Legatees,  which  could  not  be  in  the  pre- 
fent  Cafe,  forafmuch  as  each  reliduary  Legatee  was 
to  have  no  more  than  one  lixth  Part. 


Toilet  verfus  Toilet.  c^ki^e. 

Majier  of 

'TTHE  Husband   by  Virtue  of  a  Settlement  made  '^'^^^'^ 
^     upon  him  by  an  Anceftor,  was  Tenant  for  Life,  J^.^'^p'ower 

Vol.   n.  6    I  with  to  make  a 

Jointure  to 
his  Wife  by  Deed  j  he  does  it  by  Will,  and  (he  has  no  other  Provifion ;    Equity  will  make 
this  eood. 
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with  Remainder  to  his  firft,  ^c.  Son  in  Tail  Male,  with 
a  Power  to  the  Husband  to  make  a  Jointure  on  his 
Wife  by  Deed  under  his  Hand  and  Seal, 

The  Husband  having  a  "Wife,  for  whom  he  had 
made  no  Provilion,  and  being  in  the  Ijle  of  Man,  by 
his  laft  Will  under  his  Hand  and  Seal,  deviled  Part  of 
his  Lands  within  his  Power  to  his  Wife  for  her  Life. 

OhjeSl.  This  Conveyance  being  by  a  Will  is  not  war- 
ranted by  the  Power  which.  dire£ls  that  it  lliould  be  by 
Deed,  and  a  Will  is  a  voluntary  Conveyance,  and  there- 
fore not  to  be  aided  in  a  Court  of  Equity. 

Equity  will  Mafier  of  the  Rolls  :  This  is  a  Provifion  for  a  Wife 
wr/tofa  who  had  none  before,  and  within  the  fame  Reafon  as 
Surrender  of  ^  Provifion  for  a  Child  not  before  provided  for  ;    and 

a  Copyhold,  _  .  iiiii-i  i  r 

in  Cafe  it  be  as  a  Court  ot   Equity  would,    had  this  been  the  Cale 

Pavmenfof  ^^  ^  CopyhoM  deviled,  have  fupplied  the  Want  of  a 

Debts,  or  for  Surrender,    fo  where  there  is  a  defe£l:ive  Execution  of 

fo^^otnjTer  ^^c  Powcr,  bc  it  either  for  Payment  of  Debts  or  Pro- 

Chiidren ;  fo  viflon  for  3.  Wife,  or  Children  unprovided  for,  I  Ihall 

j'^etj,  ^defec-  equally  fupply  any  Defe£l  of  this  Nature  :  The  DifFe- 

tiveExecu-  rencc  is  betwixt  a  Non-execution  and  a  defective  Exe- 

Power:  5^-  cution  of  a  Powcr  ;  the  latter  will  always  be  aided  in 

cus  of  z       Equity  under  the  Circumftances  mentioned,    it  being 

tion.  the  Duty 'of  every  Man  to  pay  his  Debts,  and  a  Huf- 

band  or  Father  to  provide  for  his  Wife  or  Child.    But 

this  Court  will  not  help  the  Non-execution  of  a  Power, 

fmce   it  is  agalnft  the  Nature  of  a  Power,    which  is 

left  to  the  free  Will  and  Eleftion  of  the  Party  whether 

to  execute  or  not,    for  which   Reafon  Equity  will  not 

fay  he  Ihall  execute  it,    or  do  that  for  him  which  he 

does  not  think  fit  to  do  himfelf. 

And  in   this  Cafe,    the  legal   Eflate  being  in  Tru- 

ftees,    they   were  decreed  to  convey  an  Eftate  to  the 

'  2  Widow 
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"Widow  for  Life  in  the  Lands  devifed  to  her  by  her 
Husband's  Will. 


Brace  verfus  Duchefs  of  Marlborough,  cafe  157. 

Majlcrofthe 

A  FT  E  R  a  Decree  which  referred  it  to  a  Mafter  to  ^"'■ 
^  -^  ftate  the  feveral  Incumbrances  and  their  Priority, 
affe6ling  the  Eftate  of  Sir  JVilliam  Gojirvick,  this  Cale 
arofe :  A  puifne  Judgment  Creditor  bought  in  the  firft 
Mortgage  without  Notice  of  the  iecond  Mortgage  when 
he  lent  his  Money  on  the  Judgment ;  and  the  Qiieftion 
was,  whether  this  puifne  Judgment  Creditor  ihould 
tack  and  unite  his  Judgment  to  the  firft  Mortgage, 
fo  as  to  gain  a  Preference  on  his  Judgment  before  the 
rnefne  Mortgage  ?  And  the  Mafier  of  the  Rolls  on  con- 
lidering  the  Cafes  and  Precedents,  held 

\fl^  That  if  a  third  Mortgagee  buys  in  the  firft  ThirdMort- 
Mortgage,  tho'  it  be  pendente  lite,  pending  a  Bill  brought  thefirft,tho' 
by  the  fecond  Mortgagee  to  redeem  the  firft,  yet  the  ?,':f,'^'"s  =>, 

/•I  1        •  I       •        1      1        r   n    X*  Bill  brought 

third  Mortgagee  having   ODtained  the  nrit  Mortgage,  bythefecond 
and  got  the  Law  on  his   Side,  and  equal  Equity,  he  |^°"j|g^^ 
fhall  thereby  fqueeze  out   the  fecond   Mortgage ;  and  the  fidt,  yet 
this  the  Lord  Chief  Juftice  Hale  called  a  Plank  gained  Mo/tgigle 
by  the  third  Mortgagee,  or  Tabula  in  naufragio,  which  fli^u  tack 
Conftru£lion  is  in  Favour  of  a  Purchafer,  every  Morr-  Mort'aa<^e  to 
cagee  being  fuch  pro  tanto.  !;")  ^^''"'i 

00  °  ^  Mortc-are. 


■o''&- 


idly.  If  a  Judgment  Creditor,  or  Creditor  by  Sta-  if  a  Crcdi- 
tute  or  Recognizance,  buys  in  the  fir  ft  Mortgage,    he  ^°'' ''>' J"''s- 
mall  not  tack  or  unite  this  to  his  Judgment  cj/c.  and  tute,  orRc- 
thereby  gain  a  Preference  ;  for  one  cannot  call  a  Judg-  h^l^s'liTe 
ment  iffc.  Creditor,  a  Purchafer,  nor  has  fuch  Credi-  firii  Mon- 
tor  any  Right  to  the  Land  ;    he  has  neither  jus  in  re,  f^fu  not 

nor  tack  it  to 
his  Judg- 
ment, &i\  becaufe  he  did  not  lend  his  Money  on  the  Credit  of  the  Land,'  has  no  picfcnt  Right 
therein,  nor  can  be  called  a  Purchafer. 


492.  De  Term.  S.  Michaelis,  17Z8. 


nor  ad  rem^  and  therefore,  tho'  he  releafes  all  his  Right 
to  the  Land  he  may  extend  it  afterwards.  All  that 
he  has  by  the  Judgment  is  a  Lien  upon  the  Land,  but 
non  conflat  whether  he  ever  will  make  Ufe  thereof; 
for  he  may  recover  the  Debt  out  of  the  Goods  of  the 
Cognizor  by  Fieri  facias^  or  may  take  the  Body,  and 
then  during  the  Defendant's  Life  he  can  have  no  other 
Execution  ;  belides,  the  Judgment  Creditor  does  not 
lend  his  Money  upon  the  immediate  View  or  Con- 
templation of  the  Cognizor's  real  Ei1:ate,  lor  the  Land 
afterwards  purchafed  may  be  extended  on  the  Judg- 
ment, nor  is  he  deceived  or  defrauded,  tho'  the  Cog- 
nizor of  the  Judgment  had  before  made  twenty  jMort- 
gages  of  all  his  real  Ellate,  whereas  a  Mortgagee  is  de- 
frauded or  deceived  if  the  Mortgagor  before  that  Time 
mortgaged  his  Land  to  another  ;  and  'tis  tuch  a  Fraud 
^"Iv  %  M^  ^^  ^^^^  ^^^  Parliament  takes  Notice  of,  and  punlflies 
1, 16.  by  foreclofing  fudTT  Mortgagor  who  mortgages  his 
Land  a  fecond  Time,  without  giving  Notice  of  the 
firft  Mortgage,  and  in  that  Refpeft  this  Cafe  differs 
from  a  puifne  Mortgagee's  buying  in  the  firft  Mort- 
gage. 

-i^dly,  Tho'  the  Rule  of  Equity  has  been  fo  fettled, 
it  is  not  however  without  great  Appearance  of  Hard- 
fhip;  for  flill  it  feems  reaionable  that  each  Mortgagee 
Ihould  be  paid  according  to  his  Priority,  and  hard  to 
leave  a  fecond  Mortgagee  without  Remedy,  who  might 
know  when  he  lent  his  Money,  that  the  Land  was 
of  fufficient  Value  to  pay  the  firft  Mortgage,  and 
alfo  his  own  ;  to  be  defeated  of  a  juil  Debt,  by  a  Mat- 
ter inter  alios  a^a,  a  Contrivance  betwixt  the  firft 
Mortgagee  and  the  third,  is  great  Severity ;  but  this 
lias  been  fettled  upon  folemn  Debate  in  a  Cafe  in 
z  Vent.  337.  Marpj  verfus  Lee,  wherein  that  great 
Man  Sir  Matthew  Hale  (then  Chief  Baron)  was  called 
by  the  Lord  Chancellor  to  his  Alliiiance ;  though 
I  this 
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this  be  fettled,  there  can  be  no  Reafon  to  carry  it 
farther,  to  a  Cafe  not  within  the  fame  Reafon,  to  a 
Cafe  where  the  Lender  of  the  Money  does  not  ad- 
vance it  upon  the  immediate  Credit  of  the  Land;  no 
Precedents  go  fo  far,  being  all  of  them  where  a  puifne 
Mortgagee  buys  in  a  firft  Mortgage,  not  where  a  puifne 
Creditor  by  Judgment,  Statute,  or  Recognizance 
does  fo,  as  appears  from  the  Cafe  cited  of  Marfl)  ver- 
fus  Lee^  reported  alfo  in  i  Chan.  Cafes  \6i.  So  In 
I  Chan.  Cafes  149.  Higgon  i^  af  verfus  Syddal,  Callamy 
i^  at,  where  Syddal  felfed  In  Fee  of  Land,  granted  a 
Rent-Charge  of  300/.  per  Annum  for  2000/.  to  the 
Plaintiff,  and  afterwards  mortgaged  the  PremiiTes  for 
I  200  /.  to  Callamy,  who  bought  in  a  Judgment  pre- 
cedent to  the  Grant  of  the  Rent-Charge,  there  the 
Mortgagee  of  the  Land  having  no  Notice  of  the 
Rent-Charge,  when  he  lent  his  Money  upon  the  Mort- 
gage, the  Grantee  of  the  Rent-Charge  was  decreed  to 
have  no  Remedy  In  Equity  againif  the  Judgment,  un- 
lefs  he  would  pay  both  the  Mortgage  and  the  Judg- 
ment ;  tho'  it  Is  to  be  obferved  In  that  Cafe,  the  Judg- 
ment Creditor,  who  was  the  firft  Incumbrancer,  could 
at  Law  extend  but  a  Moiety,  and  out  of  the  remain- 
ing Moiety  the  Grantee  of  the  Rent-Charge  might 
diftrain  for  the  whole  Rent ;  but  it  feems,  that  if 
the  firft  Incumbrance  had  been  a  Statute-Staple,  and 
the  third  Mortgagee  had  bought  it  in,  he  Ihould  have 
had  the  whole  Land,  until  at  Law  the  Cognizor  of 
the  Statute  by  a  Scire  facias  ad  computandum  had  got 
the  Statute  vacated,  and  that  could  only  be  on  Pay- 
ment of  the  Penalty ;  for  Equity  would  not  In  fuch 
Cafe  have  given  any  Alliftance  agalnft  a  third  Mortgagee 
without  Notice,  until  he  was  paid  his  Mortgage  as  well 
as  Statute.  So  note  a  Diverfity  where  a  third  Mort-  ifapuin,e 
gagee  buys  in  a  Statute  which  Is  the  firft  Incumbrance,  ^°"f^^^^'' 
and  where  a  Statute  Creditor,  ^c.  being  the  third  judgment 
Vol.  II.  6  K  Incum-  l^^Z' 

firft  Incumbrance,   he  fliall  hold  till   by  Law  he  ca  n  be  ev](5>ed 
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Incumbrancer  buys  in  the  firft  Mortgage;  in  the  lat- 
ter Cafe  the  Statute  or  Judgment  Creditor,  becaufe  he 
did  not  lend  his  Money  on  the  Credit  of  the  Land, 
Ihall  not  unite  the  firft  Mortgage  to  his  Statute  or 
Judgment ;  but  in  the  former,  as  the  Land  was 
in  the  View  and  Contemplation  of  the  Lender,  he 
fiiall  be  allowed  to  unite  the  Statute  to  his  third  Mort- 
gage. So  in  1  Vern.  187.  Edmunds  verfus  Povey^  there 
was  a  firft,  fecond  and  third  Mortgage  without  Notice, 
and  the  third  Mortgagee  bought  in  a  Judgment  prior  in- 
deed to  all,  but  it  was  fatisfied,  and  the  firft  Mort- 
gagee bringing  his  Bill  to  be  relieved  againft  this  Judg- 
ment, Lord  Keeper  North  would  not  allow  it  to  be  lb 
much  as  debated,  but  took  it  to  be  fettled  in  the  above 
cited  Cafe  of  Marfj  verfus  Lee,  and  rfot  then  to  be 
difputed;  tho'  his  Lordlhip  admitted  that  it  was  at 
firft  a  very  difputable  Cafe,  and  very  ftrong  Arguments 
and  Reafons   had  been  urged  on  the  other  Side. 

The  firft  /{thly.  If  a  firft  Mortgagee  lends   a   further  Sum  to 

lenXTrm--  ^^^^  Mortgagor  upon  a  Statute  or  Judgment,  he  Ihall 

ther  Sum  to  retain   againft    a    mefne    Mortgagee,    till    both    the 

gor  upon^a^  Mortgage,  and  Statute,  or  Judgment  be  paid ;  becaufe 

Statute  or  \x_  js  to  be  ptefumcd  that  he  lent  his  Money  upon  the 

he  ftiaii  re-  Statute  or  Judgment,  as  knowing  he  had  Hold  of  the 

tain  againft  j^a^d  by  the  Mortgage,  and  in  Confidence  ventured  a 

Mortgagees  farther  Sum  on  a  Security,  which,  tho'  it  paft  no  pre- 

tiiitheSta-  £gj^-jj.  infgreft  in  the  Land,  yet  muft  be  admitted  to  be 

Judgment  a  Lien  thereon. 

is  paid, 

*ythly.,  If  a  puifne  Mortgagee  without  Notice  buys  in 
Mortgagee  3  prior  Judgment  or  Statute,  and  that  Judgment,  is^c. 
buys  ma     [^g  extended  upon  an  Eleeit  at  a  Value  much  under  the 

prior  Jiidg-  ,  I  n     11 

ment  ex-  real,  the  meine  Mortgagee  ihall  not  make  the  puiine 
^i^f^u^iln  Mortgagee,  who  has  got  in  this  Judgment,  account 
Undervalue,  otherwifc,   or  for  more  than  the  extended  Value ;  nor 

he  (hall  hold  •  1 1 

the  Extent  *  ^^''** 

jtill  evicted  at  Law. 
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will  this  Court  give  any  Relief  againft  the  Judgment 
or  Statute,  but  leave  the  mefne  Mortgagee  to  get  rid  of 
them  as  well  as  he  can  at  Law. 

But,  €thly,  his  Honour  faid,    In  all  thefe  Cafes  It  But  in  all 
muft  be  intended,  that  the  puifne  Mortgagee^  when  he  there  im.ft 
lent  his  Money,  had  no  Notice  of  the  fecond  Mort- ""^ ''''^N°- 
gage,  Statute  or  judgment,  ror  that  was  the  lole  Equi-  mefne  in- 
ty  ;  and  therefore  in  the  principal  Cafe  where  the  Cre-  ^^"[^"^'^^1"*^^ 
ditor  by  Recognizance  who  bought  in  the  firft  Mort-  Money  is 
gage,  did  not  in  his  Anfwer  deny  Notice,  tho'  fuch  ''^"'* 
Notice  was  not  charged  in  the  Bill    (which  was  here 
brought  by  fome  puilne  Incumbrancers  for  a  Sale,  and 
upon  Bill  and  Anfwers  firft  a  Decree  to  ftate  the  feveral 
Incumbrances,  then  a  Report,  and  thereupon  a  farther 
Decree  was  obtained  for  the  Mafter  to  ftate  the  Value  of 
the  Land  mortgaged  to  each  of  the  Mortgagees)  yet  after 
all  thefe  Proceedings  for  a  puifne  Judgment  iyc.  Credi- 
tor, to  infill  upon  his  having  had  no  Notice,  and  offering 
to  be  examined  upon  Interrogatories  was  not  fufficient ; 
but  this  denying  of  Notice  ought  to  appear  on  the  Plead- 
ings, whereupon   the  Parties  might   go  to  lllue,  and 
hav^e  an  Opportunity   of  proving  Notice  -,  and  there- 
fore tho'  it  were  true  that  a  puifne  Judgment  Creditor 
buying  in  a  firft  Mortgage,   Ihould  in  fuch  Cafe  unite 
it   to   the  Judgment,    (which  Was   clearly   other  wife) 
yet  here  the  puifne  Judgment  Creditor  came  too  late, 
it  being  a  Cafe  not  to  be  favoured,  and    in    a  Caufe 
very  much  intangled,  which,  if  fuch  Indulgencies  were 
to  be  given  to  the  puifne  Judgment  Creditor,  would 
never  have  an  End. 

7?/;/y,  In  this  Cafe  It  appeared  that  a  puifne  Incum-  J^^^^J,"''"' 
brancer  bought  in  a  prior  Mortgage,   in  order  to  unite  brancer  buys 
the  fame  to  the  puifne  Incumbrance,  but  it  being  proved  Morm"e, 

that  ^"^J  the  le- 
gal Title  be 
in  3  Truftee,  or  in  any  third  Perfon,  then  the  buying  in  fuch  firfi:  Mortgage  will  not  avail, 
but  in  all  fucli  Cafes  where  the  legal  Eftate  is  ftanding  out  the  Inciunbrarise^  muft  be  pnij  ac- 
cording to  tlieir  Priority, 
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that  there  was  a  Mortgage  prior  to  that,  the  Court 
clearly  held  that  the  puifne  Incumbrancer,  where  he 
had  not  got  the  legal  Eftate,  or  where  the  legal  Eftate 
was  verted  in  a  Truftee,  could  there  make  no  Ad- 
vantage of  his  Mortgage;  but  in  all  Caies  where 
the  legal  Eltate  is  Itandlng  out,  the  feveral  Incum- 
brances mult  be  paid  according  to  their  Priority  in 
Point  of  Time  J  ^li  prior  efl  in  tempore,  potior  efl  in 
jure^ 


Cafe  158, 

Lord  Chan- 
cellor King. 

Baron  and 
P^eme  bring 
a  Bill  to  re- 
deem a 
Mortgage, 
Defendants 
plead  to  the 
Bill,  and  the 
Pica  over- 
ruled, and 
Cofts  given 
to  the  Plain- 
tiffs, which 
by  the 
Couffe  of 
the  Court 
are  5  /.     Baron  dies. 


Coppin  verfus 


KE  Plaintiff  and  his  Wife  brought  their  Bill  to 
redeem  a  Mortgage  of  the  Wife's  Eftate;  the  De- 
fendant put  in  a  Plea  to  the  Bill,  which  was  over- 
ruled, for  which  5  /.  Cofts  is  of  Courfe  given  to  the 
Plaintiff;  the  Defendant  brought  a  crofs  Bill  to  fore- 
clofe  the  Wife,  who  being  the  furviving  Plaintiff  in  the 
original  Caufe,  moved  the  Court  that  Proceedings 
IKould  ftay  in  the  crofs  Caufe,  until  the  Plaintiff;,  who 
was  Defendant  in  the  original  Caufe,  had  paid  the  5  /. 
Cofts  due  upon  over-ruling  the  Plea. 

the  Feme  by  Survivorfliip  fliall  have  the  Cofts. 


Ohje^.  Thefe  Cofts  muft  be  intended  to  have  been 
laid  out  by  the  Hufband  in  the  original  Caufe,  and 
confequently  upon  his  Death  the  fame  were  loft. 

On  the  other  Side  it  was  infifted,  that  this  original  Suit 
was  in  Right  of  the  Wife,  who  being  intitled  to  the  E- 
quiry  of  Redemption,  the  Hufl^and  joined  therein  only  for 
Conformity  ;  that  the  Suit  was  not  abated  by  the  Death 
of  the  Hufband,  the  Order  for  Coffs  being  in  Nature  of 
a  joint  Judgment  which  muft  furvive  to  the  Wife  ;  and 
I  the 
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the  Sum  for  Colls  was  certain   by  the  Coiirfe  of  the 
Court,  tho'  not  exprefled  in  the  Order. 

Lord  Chancellor  for  fome  Time  doubted,  and  asked 
the  Regifter;  but  afterwards  taking  it  to  be  as  a  joint 
Judgment  for  a  Sum  certain,  determined  that  it  did 
furvive  to  the  Wife  ;  and  they  who  oppofed  the  Mo- 
tion,   faying  that  a  Bond  given  to  the   Hufband  and  ^°"'Lg'^'«" 

•  r       ^       •  ■,  n  to  a  caron 

Wire  during  the  Coverture,  on  the  Hulband  s  dying  and  Feme 
firft,  did  not  furvive  to  the  Wife  :     Lord   Chancellor  covmJrt 
denied  this,  i^  reSle,  for  (a)  clearly  ic  does  furvive  to  Baron  dies', 
the  Wife,    as  all  other  joint   Chofes  in  Mion  do;  tho'  wfii^unle 
It  is  true  in   this  Cafe  the  Hulband    may  difagree  to  to  the  Wife. 
the  Wife's  Right  to   it,  and   bring  the  Action  on  the  ^"^  ^"''" 
Bond  in  his  own  Name  only  ;  but  till  fuch  Difagree- 
ment,    the  Right  to  the  Bond  is  in  both  the  Hulband 
and  the  Wife,  and  Ihall  furvive. 

Whereupon  it  was  ordered  that  Proceedings  Ihould 
Hay  in  the  crofs  Caufe  until  the  Defendant  in  the  ori- 
ginal Caufe,  fhould  pay  the  5/.  Colls  for  over-ruHng 
his  Plea. 


1 

Ex  parte  Cafwe/I,  ex  parte   Cazalet,  cafe  159.  1 

ex  parte  Bateman.  Lordcha,,. 

■*•  cellor  King,  \ 

qPHESE  three  Cafes  were  referved  for   the  Dpi-  M^go '"  "  "^'*" ^'^^• 

-^     nlon  of  the  Lord  Chancellor^  who  had  taken  Inne  g'^esaBond 
to  confider  thereof.     The  Cales   were.    An   Hulband  to  fecure  j 

Trader,  in  Conlideration  of  Marriage,  and  of  a  Por-  j,°^^jfg° 
tion,  gave  a  Bond  to  his  Wife's  Trullee  to  leave   the  ifniefurvi-  \ 

Wife,    if  Ihe  furvived  him,    icco/.   the  Obligor   be- ^'^^'i'j;?;,;';^ 

Vol.   II.  6    L  came  comes  a 

Bankrupt; 
this  Debt  not  to  be  allowed,  nor  anv  Refen'ation  to  be  made  for  it,  nor  fhall  it  flop  the  Diflri-  I 

bution,   in  regard  it  may  never  be  a  Debt ;  fo  within  the  fame  Reafon  an  Obligee  on  a  Bottomry  ' 

Bond  (hall  not,  before  the  Return  of  the  Ship,  come  in  under  the  Commifuon  of  Rankriiptcy  : 
But  in  either  of  thefe  Cafes,  if  the  Contingency  happens  before  the  Bankrupt's  EiTate  be  I'ulJy 
dillnbuted,  fuch  Creditor  fliall  come  in. 
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came  a  Bankrupt;    and  it  was  objeded,  that  in  Lord 
(,7)2Vcm.    (^^'^  Coivper's  Time  it   had  been  ordered,  in  Cale  of  a 
\sCulll  Boud   given  on  fo  valuable  a  Confideration,  that  the 


ver 


in 

Vac.  1720 


/«'•'»'•  Money  computed  upon  the  Diftribution  to  be  the  Share 

of  the  Obligee  in  this  Bond,  fhould  be  put  out  at  In- 
tereil:,  and  the  Creditors  to  have  fuch  Intereil  during 
the  l-ife  of  the  Hufband  the  Bankrupt,  and  if  the 
Hufband  lliould  die,  living  the  Wife,  the  Money  to  be 
paid  to  the  Wife  ;  but  if  the  Wife  fliould  die  in  the 
Life-time  of  her  Hulband,  then  the  Money  to  be  paid 
to  the  Creditors. 

(/-)  OnaPe-  On  the  other  Hand  Lord  (b)  Macclesfield  was  faid  to 
parte  syy,  have  doubted  of  this;  wherefore  thefe  Cafes  coming 
H'"-  now  in  Qiieftion  before  the  prefent  Chancellor,  his 
*^"  ^^^°'  Lorddiip  ordered  the  Precedents  made  in  Lord  Coxfpers 
Time  to  be  left  with  him  ;  and  accordingly  one  or  two 
of  thofe, Precedents  were  left  with  him. 

But  his  Lordfliip  was  of  another  Opinion,  concei- 
ving that  no  Part  of  the  Bankrupt's  Eftate  fliould  wait 
or  be  deferred  from  being  diftributed,  the  a£1:  ordering 
that  the  Bankrupt's  Eftate  Ihould  be  diftributed  with- 
in   Months;    efpecially    that    the  Diftribution 

fhould  not  wait,  as  in  the  prefent  Cafe,  for  a  Debt 
which  was  neither  debitum  in  prccfenti,  and  never  might 
be  debitum  in  futuro,  in  Regard  the  Wife  might  die  in 
the  Life  of  the  Hufband  ;  befides  the  Hufband,  after 
his  Certificate  allowed,  might  go  to  his  Trade  again, 
and  become  a  folvent  Perfon,  able  to  pay  off  his  Bond, 
and  therefore  in  all  thefe  Cafes,  the  Court  refolved, 
that  the  contingent  Creditor  fhould  not  come  in  for  a 
Diftribution,  neither  fhould  the  Money  be  referved  in 
Favour  of  fuch  Contingency ;  but  his  Lordfhip  de- 
clared, 

I  That 
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That  tho'  the  Debt  were  contingent  when  the  Obli- 
gor became  a  Bankrupt,  yet  if  the  Contigency  hap- 
pened before  the  Diftribution  made,  then  fuch  contin- 
gent Creditor  fhould  come  in  for  his  Debt ;  fo  if  fuch 
Contingency  happened  before  the  iecond  Dividend 
made,  the  Creditor  rtiould  come  in  for  his  Proportion  "Sgy-f- 
thereof,  tho'  after  the  firft  Dividend. 

idly^  One  of  thefe  Cafes  was  of  a  Bottomry  Bond, 
and  the  Obhgor  thereof  became  a  Bankrupt  before  the 
Return  of  the  Ship,  and  the  Ship  did  not  return  be- 
fore the  Diftribution  made;  whereupon  it  was  held, 
that  fuch  Obligee  fliould  have  no  Benefit  of  the  Di- 
ftribution upon  the  Commillion  :  And 

Whereas  it  was  objefled,    That  this  Bond  would  be  ^'^°  '""^'^ 
barred  after  the  Bankrupt's  Certificate  allowed,  which  Creditor 
could  not  be,  unlcfs  it  were  to  be  looked  upon  as  then  ^^^^  Ti  ^^ 

'  i  barred  by 

due  :  the  Allow- 

ance of  the 
Bankiupt's  Certificate,  becaufe  the  Right   of  A£lion  was  not  then  accrued. 


Per  Cur:   This  cannot  be,   if  the  Obligee  is  careful  ^"^"°*^*''« 
in  declaring  upon  his  Bond  ;   indeed  if  the  Party  de-  Way  of  de- 
clares upon  the  Bond  only,  he  fliall  be  barred  :     Secus^  fich"cafe 
if  he  fets  forth  as  well  the  Condition  as  the  Bond  in 
the  Declaration,   for  then  it  muft   appear  that   the 
Gaiife  of  A£lion  did  not  accrue  at  the  Time  of  the 
Obligor's  becoming  a  Bankrupt. 


Ex 
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Cafe  160.  Ex  parte  Cook. 

Lord  Chart- 
ing.      I  ""WO  joint  Traders  became  Bankrupt,  and  a  joint 
Traders'be-  Commiffion  c)f  Bankruptcy  is  taken  out  againft 

coming  them,  upon  which  the  Commillioners  make  an  Af- 
firfttiwl^'is  iignment  of  the  real  and  perfonal  Eftate  of  the  two 
ajoint  Com-  Bankrupts,  or  either  of  them  ;  afterwards  the  feparate 
ken  out  and  Creditors  take  out  feparate  Commiffions  againft  thefe 
Commiffio-  j-^yQ  Bankrupts,  and  the  Commitlioners  on  the  feparate 

ners  aiTign,  .  _^.       *^      ',  ^       r  r^cr  r\  in 

afterwards  Commilhou  allign  over  the  leparate  Ertects  and  Eitate 
jeparate        ^    Other  Allignecs ;    and  now  the  Allionees  under  the 

Commif-  ^     .  ^'  I'll  •   • 

fionsand  Af-  feparate  Commilhons,  apphed  by  Petition  to  the  Court, 
SadTunder  ^^'^^^  ^^^Y  i^Jg^t  be  at  Liberty  to  fue  at  Law  for  the 
them;  the    feparate  Eftate. 

Court  held, 

that  the  Aflignment  of  the  Commiflioners  under  the  firfl  Commiffion  conveyed  away  all  the 
Bankrupts  Eitate  both  joint  and  feveral,  and  confequently  that  the  Conveyance  under  the  fej^a- 
parate  Commiffion  was  void. 

Lord  Chancellor :  It  feems  to  me,  that  the  Afiign- 
•  ment  made  by  the  Commiifioners  upon  the  joint  Com- 
miffion, pafles  as  well  the  feparate  as  the  joint  Eftate 
of  the  two  Partners  the  Bankrupt?,  confequently  the 
Affigneeson  the  feparate  Commiifions  can  make  nothing 
of  their  Adlion  at  Law,  and  I  will  not  fuffer  them  to 
fpend  and  wafte  the  Eftate  in  vexatious  Suits  there; 
but  if  they  will  join  in  a  Bill  in  Equity  for  an  Ac- 
count of  the  feparate  Eftate,  I  will  not  hinder  them, 

^a)  2yern.  Jt  K  {o)  fettled,  and  is  a  Refolution  of  Convenience, 
parte  Crow-  tli^t  the  joiut  Creditors  ftiall  be  firft  paid  out  of  the 
iier.  Partnerlhip  or  joint  Eftate,  and  the  feparate  Creditors 

lut'ionS'^'^^'  ^^^^  of  the  feparate  Eftate  of  each  Partner,  and  if  there 

Conve-  2  bc 

nience,  that 

ill  cafe  of  joint  Traders  becoming  Bankrupts,  the  joint  Creditors  fhall  be  firft  paid  out  of  the 
Partncrfliip  EfFccls,  and  tl  e  feparate  Creditors  out  of  the  feparate  EfFe(Sls.  And  if  any  Surplus 
of  the  Partiicrfhip  Effects,  after  all  the  Partnerftiip  Debts  paid,  the  feparate  Creditors  to  come  in, 
and  fo  vuivcrfa  the  Partnerfliip  Creditors  to  come  in  on  a  Surplus  of  the  feparate  Efiate. 
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be  a  Surplus  of  the  joint  Eftate,  befides  what  will  pay 
the  joint  Creditors,   the  lame  (hall  be  applied  to  pay 
the  feparate  Creditors,   and  if  there  be  on  the  other 
Hand  a  Surplus  of  the  feparate  Eftate,    beyond  what 
will  fatisfy  the  feparate  Creditors,    it  Ihall  go  to  fup- 
ply  any  Deficiency  that  may  remain  as   to  the   joint 
Creditors.      But  in   this   Cafe,    for   the  Eafe  of  both 
Parties,    let  it  be  referred   to  a  Commilfioner  in  each 
of  thefe  Comminion?,    to   take   an    Account   of  the 
whole  Partnerftiip  Efteils,  and  alfo  of  the  feparate  Ff- 
feds  and  Eftales  of  each  of  the  Partners  ;  and  if  the 
Commilhoners  find  any  Thing  difficult,  they  are  to  be 
at  Liberty  to  ftate  it  fpecially  ;  and  with  Regard  to  the 
Surplus  of  the  Partnerihip  EfFe6l?,  beyond  what  will 
pay  the  Partnerihip  Debts,  and  alio  toucliing  the  Sur- 
plus of  the  feparate  Efttds,  if  there  (hall  remain  any, 
over  and  above  what  will  pay  the  feparate  Debts,  each 
Side  to  be  at  Liberty  to  apply  to  the  Court  concerning 
any  of   the  faid  Surplud'es. 


Hay  verfus  Palmer.  cafe  lei. 

On  a  Petition 

C~\^  the  Marriage  of  Sir  Thomas  Palmer,    the  Peti- 
^^  tioner's  Father,    with  Elizabeth  Marfljall  in  Nov.  5e''^ettYe-' 
1700.  a  Settlement  was  made,    by  which,  upon  the  ment  Main- 
Death  of  Sir  Thomas   Palmer    without   IlTue   Male,  a  '^'^'f  ^'°''. 

rr<  f  1  •       •       1  n  Daughters  is 

Term  or   500  Years  was  limited  in  Truft  to  raiie  Por-  made  paya- 
tions  for  Daughters,  6000  /.   if  one  Daughter,  8000/.  f'" '^/^S'-' 
if  two  or  more,  equally  to  be  divided  between  them,  ^h  and  Mi- 
and  for  their  Maintenances,  100  /.  per  Anmm  if  but  one,  ti'niie''por"* 
80  /.  a-piece  per  Annum  if  two,  70/.  per  Annum  a-piece  if  "0"'^  become 
three,  or  more,    to  be  paid  by  half-yearly  Payments,  Sichwasat 
at  Lady-day  and  Michaelmas,  and  to  continue  until  the  Tf^^^^^l ""' 
Portions  ihould  become  payable  refpe6l:ively ;  the  Por-  a  Daugh-' 
tions  and  Maintenances  to  be  raifed  out  of  the  Rents  !f'"  ^f''"^/ 

.  ner  Aze  of 

V  Ol.   II.  6    M  and  eighteen  the 

1 6th  of  Ju- 
guji :  Decreed  to  have  her  Maintenance  fro  rata  from  the  laft  Lady-day  to  the  Time  of  her 
attaining  her  Age  of  eighteen. 
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and  Profits,  or  by  Sale,  Mortgage,  or  Leafe  of  the  Pre- 
miffes,  and  the  Portions  to  become  payable  at  tlieir 
refpeflive  Ages  of  eighteen  or  Marriage,  which  fliould 
firlt  happen.  The  9th  ot  November  Sir  Thomas  Palmer 
died  leaving  Iftue  of  the  Marriage  three  Daughters 
only. 

On  a  Bill  to  take  an  Account  of  the  Eftate,  and  to 
have  the  Direction  of  the  Court,  ilfc.  a  Decree  was 
made  dire£ling  (inter  af)  that  the  Maintenances  Ihould 
be  paid  according  to  the  Settlement. 

I  6  Augufl  1727.  EU'^aheth  the  eldeft  Daughter  at- 
tained her  Age  of  eighteen,  and  her  Maintenance  had 
been  paid  till  Lady-day  1727.  but  becaufe  the  full  hall: 
Year  was  not  due  from  that  Time  till  her  Age  of  eigh- 
teen, (ihe  having  come  of  Age  before  Michaelmas)  it 
was  doubted,  whether  Hie  was  mtitled  to  any  Mainte- 
nance from  Lady-day  to  the  16  th  of  Augufl ,  the  Set- 
tlement being,  that  the  Maintenance  lliouLd  be  paid 
by  half-yearly  Payments,  at  Lady-day  and  Michaelmas, 
fhe  therefore  now  petitioned  to  have  her  Maintenance 
paid  from  Lady-day  to  the  1 6th  of  Augufl. 

Mafler  of  the  Rolls:  Tliis  Cafe  is  not  like  the  Cafe  of 

Rent,  wdiich  wnll  not  be  payable  till  the  laft  Moment 

of  the  Day,   on  w^hich  it  is  exprefly   referved  in  the 

Leafe ;  as  fuppofe  a  Tenant  for  Life  m>akes  a  Leafe  for 

Years,  and  dies  the  Day  before  the  Rent  is  due,  the  Rent 

is  lofl  both  to  the  Executor  and  the  Reverlioner,  and 

(a)  Sec  the    the  Law  being  fo,  (a)  Equity  will  not  relieve,  tho'  it 

f^r^ve/'"'  ^'^^"^^  ^  hard  Cafe  ;  and  which  (perhaps)  has  the  greater 

Morgan,       Rcafou  for  Relief,  becaufe  the  Tenant  has  enjoyed  the 

^d'theSe'  ^^^^^    out  of  which  the  Rent   ilTues.      The   prefent 

Statute  there  Cafe  is  of  a  Sum  to  be  received  for  Maintenance,  which 

to.    jg  always  favoured,  being  for  the  daily  Subfillence  of 

the  Children  ;  it  is  not  like  Interei-f:,  becaufe  that  is 

I  only 
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only  for  Delay  of  Payment  of  what  is  due ;  but 
here  the  Portion  is  not  due  till  eighteen  or  Marriage, 
and  therefore  no  Delay.  But  perhaps  it  is  a  ftronger 
Cafe  than  that  of  Interell  referved  exa6lly  in  the 
fame  Words,  under  the  fame  Refi:ri6lions  at  cer- 
tain Days  and  by  Half  yearly  Payment?,  becaufe 
this  Maintenance  is  for  the  daily  Support  of  the  In- 
fant. In  the  prefent  Cafe,  the  Deed  is  in  this  Rc- 
ipc£l  penned  very  imperfe611y,  for  want  of  a  proper  Sa- 
gacity in  the  Drawer,  toforelee  the  feveral  Cafes  whicli 
might  happen.  However,  the  general  Intention  is 
clear,  that  iMaintenance  fhould  be  paid  during  the 
whole  Interval  of  Time,  from  the  Commencement  of 
the  Term,  till  the  Portion  lliould  become  due ;  indeed 
the  Manner  of  wording  this  Claute  cannot  be  ex- 
actly fatisfied  by  any  Conftruclion  ;  but  that  which 
comes  neareft  to  the  Senfe,  and  belt  anlwers  the  ge- 
neral Intention  is,  that  the  Maintenance  fliall  be  paid 
half-yearly,  at  Michaelmas  and  Lady-day\  in  every  In- 
ftance  where  it  can  happen,  during  the  Time  from  the 
Commencement  of  the  Term,  till  the  Portions  become 
payable,  and  where  that  cannot  be,  it  is  a  Caie  out  of 
the  direft  Provifion  of  the  Settlement  as  to  the  Time 
of  Payment,  but  within  the  general  Provilion  of  the 
Maintenance  itfelf,  which  is  expreffed  to  continue 
till  the  Portions  become  payable,  and  that  mufl  be 
intirely  rejected,  if  nothing  be  payable  for  the  Time 
from  Lady-day  to  the  1 6th  of  Augufl,  when  tjie  Portion 
became  due ;  wherefore  Maintenance  ought  to  be 
paid  during  fuch  Interval  of  Time  in  Proportion,  which 
I  order  accordingly. 

See  alfo  ante  i'6,  Edrvards  verfus  Ihe  Countefs  of 
Warwick^  where  the  Court  apportioned  Intereft  on  a 
Mortgage. 

D  E 
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Sl'il  T^ylo"^  verfus   "Johnson. 


See  ante 


ius  oLni,'  .\  Man  by  Will  devifed  500/.  to  his  Infant  Grand- 
419  and  _/"\  fon,  without  mentioning  any  Time  of  Pay- 
fus  n'iiiiams.  ment,  with  a  Provifo,  that  if  the  Grandfon  fhould  die 
dl'vifes^'o/  ^^^^"^^  twenty-one,  then  the  Legacy  to  go  over  to 
to  his  Infant  another. 

Grandfon, 

without  appointing  any  Time  for  Payment,  with  Provifo,  that  if  the  Grandfon  dies  before 
twenty-one,  then  the  Legacy  to  go  over  to  B.  the  Grandfon  (hall  have  the  Intereft  of  the  Le- 
gacy during  his  Infancy. 

The  Qiieftion  was,  Whether  the  Grandfon  Ihould 
during  his  Infancy  be  intitled  to  the  Intereil  of  this 
500/.  Legacy? 

Objed.  Until  this  Contingency  has  happened,  non 
confiat  whether  the  Infant  will  ever  be  intitled  to  th.e 
500/.  and  confequently  he  can  have  no  Intereft  for 
that  Legacy  which  never  may  become  due,  payable, 
or  veft,  until  the  Contingency  be  over  ;  Intereft  is  on- 
ly due  in  Default  of  Payment,  and  this  Legacy  not 
being  payable  till  the  Grandfon's  Age  of  twenty-one, 
ought  not  to  carry  Intereil :  It  is  the  fame  Thing,  as 
I  if 


De  Term.  S.  Hill.  1728.  (^-q^ 


if  a  Legacy  were  given   to  be  paid  at  the  Legatee's 
Age  of  twenty-one;  and  tho'  the  Legacy  is  to  a  Grand- 
fon,  that  is  not  material,  in  Regard  the  Grandfather  is 
not  bound  to  maintain  the  Grandfon ;  and  according- 
ly Hqiiity  would  not  fupply  the  Want  of  a  Surrender 
in  cafe  of  the  Devife  of  a  Copyhold  to  a  Grandfon,  as 
has  been  adjudged  by  the  Lords  upon  an  Appeal  in  the 
Cafe  of  {d)  Kettle  verfus  ToivnfepJ.     Lideed  if  it  was('')  ^''^^- , 
the  Cafe  of  a  Legacy  to  a  Son  who  had  nothing  elfe,  th/cafe  df 
this  Court  might  (perhaps)  give  Intereft  for  the"  Son's  f^'^'^  y,^'- 
Subfiftence,  becaule  the  Father  is  obliged  to  maintain  Voi.  l  S. 
him.  ^"•'  -'^^'^ote 

theretu  lub- 
joined. 

jMr.  Liitwyche  contra:    I'he  Legacy  of  500  /.  to  the 
Infant  Grandfon,  \i  no  Time  were  mentioned  for  the 
Payment,  would  by  Conftruflion  of  Law  be  payable 
prefently,  and  Ec]uity  of  Courfe  allows  Interei-i:  from 
the  End  of  the  Year ;  if  to  a  Son,  from  the  Death  of 
the  Teftator  for  his  Maintenance  ;    and  tho'  there  be 
a  Condition  to  make  the  Legacy  void   on  the  Lega- 
tee's dying  before  twenty-one,  yet  this  is  a  fubfequent 
Condition  ;  and  if  the  Contingency  of  his  Death  hap- 
pens, it  becomes  void  from  that  Time  only.     On  the 
other  Hand,  if  the  Contingency  never  happens,  it  is 
as  if  none  had  ever  been  annexed  to  the  Legacy,  and 
then  the  Legacy  mufi:  carry  Intereft,  at  leaft  from  the 
End  of  the  Year  after  the  Death  of  the  Teftator ;  If 
inftead  of  a  Legacy,    the  Teftator  had  devifed  Land  to 
the  Grandfon  being  an  Infant,  to  be  void  (as  here)  if 
the  Infant  ihould  die  before  the   Age  of  twenty-one, 
the  Grandfon  would  have  had  the  Profits  of  the  Land 
until  his  Death,  tho'  he  had  died  before  twenty-one  ; 
and  there   is  the  fame  Reafon  that  the  Infant   in  the 
prefent  Cafe  Ihould  have  the  Profits  or  Intereft  of  the 
Money  until  the  Contingency  happens ;  and  this  very 
Cafe  has  often  been  determined  by  the  Court. 

Vol.  II.  6  N  M^er 
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Mafter  of  the  Rolls :  It  is  extremely  clear,  that  this 
is  a  Condition  fubfeqiient ;  and  therefore  as  the  In- 
fant's Death  before  twenty-one  will  only  defeat  the 
Legacy  from  the  Time  it  happens,  conieqiiently  in  the 
mean  while  it  iliall  carry  Interell,  at  leall:  from  the 
End"  of  the  Year  after  the  Death  of  the  Tef-lator. 


Cafe  163.    Dormer  cT  af  verfus  Thiirland  &"  at. 

Lord  Chan- 

''""■'^'"''i-  '"I^HE  Bill  was  brought  for  raifing  20C0/.  out 
Baron  and       1      ^^  ^^  Eftate  charged    therewith   purluant  to  a 

feme  fened  '-'  *■ 

in  Fee  in       Power. 
Right  of  the 

Feme  by  Deed  and  Fine  fettled  the  Premifics  to  tlie  Ule  of  the  Baron  and  Feme  for  their  Lives, 
Remainder  to  the  firft,  isfr.  Son  in  Tail,  Remainder  to  the  Daughters  in  Tail,  Remainder  to 
the  Hiifband  and  Wife  and  their  Heirs,  with  Power  to  the  Baron,  during  the  Joint  Lives  of 
him  and  his  Wife,  by  his  laft  Will,  or  any  Writing  purporting  to  be  his  laft  Will  under  Hand 
and  Seal,  atteffed  by  three  WitnefTes,  if  Baron  dies  before  his  Wife,  to  charge  the  PrcmiiTes 
with  2000/.  The  like  Power  (mutatis  muiandh)  to  the  Wife,  if  fne  die  firft,  to  charge  the 
Premiffes  with  the  like  Sum  ;  Hufband  by  Will  under  his  Hand  attefted  by  three  Witnefles,  but 
not  fealed,  charges  the  PremilTes  with  2C00 /.  held  void,  being  without  a  Seal. 

The  Cafe  was,  William  Fenwick  Efq;  married  Mar- 
garet  the  only  Daughter  and  Heir  of  Sir  Jdi^m  Bron-n 
Baronet,  who  died  feifcd  in  Fee  of  a  confiderable  E- 
ftate  in  Surrey^  and  by  Indenture  ot  the  2d  oi  February 
i6c)2,  and  by  a  Fine  levied  purfuant  to  the  Covenants 
in  that  Indenture,  William  Fenwick  and  Margaret  his 
Wife  did  fettle  and  convey  the  CalHe  and  Manor  of 
Bletchwortb  in  the  County  of  Surrey  to  the  Ui'e  of  William 
Femvick  and  Margaret  his  Wife  for  their  Lives,  without 
Wai^e,  Remainder  to  the  Ufe  of  Truflees  and  their 
Heirs  during  the  Life  of  him  and  his  Wife,  to  pre- 
ferve  contingent  Remainders,  Remainder  to  the  Uie  of 
their  firft,  &c.  Son  in  Tail  Male  fucceffively,  Remain- 
der to  their  Daughters  in  Tail  General,  Remainder  to 
the  Ufe  of  the  faid  William  Femvick  and  Margaret  his 
Wife,  and  their  Heirs, 

4  With 
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with  a  Power  to  the  faid  William  Fenrvick,  at  any 
Time  during  the  joint  Lives  of  him  and  Margaret  his 
Wile,  by  his  laft  Will,  or  any  Writing  purporting  to 
be  his  laft  Will,  under  his  Hand  and  Seal,  attefted  by 
three  or  more  credible  WitneOfes,  (if  he  fliould  die  be- 
fore his  W^ife  without  any  IlTue  between  them  then 
living)  to  charge  the  Premilfes  with  any  Sum  or  Sums 
not  exceeding  200c/.  to  be  paid  to  fuch  Perfons,  and 
in  fuch  Proportions  as  he  fhould  appoint ;  with  the 
like  Power  to  Margaret  if  fhe  ftiould  die  without  Iftue 
in  the  Life  of  her  Hufband  Fenwick. 

There  was  no  IfTue  of  the  Marriage,  and  JVill/ani 
Fenrpick  the  Hufband,  by  his  laft  Will  in  Writing  under 
his  Hand,  attefted  by  three  Witnefles,  but  not  Jealed, 
reciting  his  Power  of  charging  the  Premiftes  with  this 
2000  /.  diipofed  of  the  lame  to  the  Plaintift's  (being  his 
Relations)   in  the  Proportions  therein  mentioned. 

There  were  three  WitnefTes  to  this  Will  of  Mr.  Fen-^ 
wick,  two  of  which  fwore  that  the  Will  was  figned 
by  the  Tei1:ator  in  the  Prefence  of  all  the  three  Wit- 
neftes ;  but  the  third  fwore  that  the  Teftator  Fen- 
rpick^ having  written  and  figned  the  Will  before,  called 
for  the  WitnefTes,  and  declared  that  Writing  to  be  his 
laft  Will,  and  that  all  the  three  WitnefTes  were  then 
prefent,  and  fubfcribed  their  Names  in  his  Prefence. 

The  Qiieftions  were,  ^fl,  Whether  this  Will  not  be- 
ing fealed,  was  a  good  Appointment  of  the  2000/. 
within  the  Power  ? 

idly.  Whether  it  was  a  good  Will  to  charge  the 
Land,  one  of  the  WitnefTes  fwearing,  that  the  Tefta- 
tor did  not  fign  the  Will  in  the  Prefence  of  the  Wit- 
nefTes, but  only  acknowledged  it  was  his  Hand,  and 

declared 
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declared  It  to  be  his  Will,  and  the  three  Witnefies  fub- 
fcribed  their  Names  in  the  Teftator's  Prefence  ? 

Mr.  Solicitor  Talbot  contended  for  the  Plaintiff:^,  that 
this  Will  of  Mr.  Fenmck  the  Hiiiband,  being  a  Will  of 
Land,  according  to  the  Statute,  was  a  good  P^xeciition 
of  the  Power,  and  an  efFe£lual  Charge  of  the  2 coo/. 
upon  the  Eilate,  tho'  not  under  Seal.  That  this  Power 
to  charge  was  in  the  dlsjun£livc,  either  by  Will,  or  by 
Writing  purporting  to  be  a  Will ;  now  as  to  the  Power 
to  charge  the  Land  by  Will,  there  was  no  need  to 
guard  that,  the  A6T:  of  Parliament  having  done  it,  by 
direfting,  ift.  That  it  muft  be  in  Writing,  idly.  That 
it  muft  be  iigned  by  the  Party;  And  ^aly.  That  it 
muft  be  fubfcribed  by  three  Witnefles,  which  Circum- 
rtances  had  all  been  complied  with,  and  there  was  no 
need  of  a  Seal  to  a  Will. 

Then  as  to  the  other  Part  of  the  Dlsjun(3:ive,  any 
Writing  purporting  to  be  a  Will,  it  v/as  plain  he  faid, 
there  might  be  a  Writing  purporting  to  be  a  Will, 
which  yet  might  not  be  a  good  Will  as  to  Lands ;  as 
where  there  are  three  WitneiTes  to  a  Will,  but  they 
do  not  fubfcribe  their  Names  in  the  Prefence  of  the 
Teftator;  now  this  is  a  Writing  purporting  to  be  a 
Will,  tho'  it  is  not  a  Will  ftriftly,  and  according 
to  the  Statute  of  Frauds,  and  yet  would  be  good  pur- 
fuant  to  the  Power,  becaufe  attefted  by  three  Witneffes, 
tho'  not  fubfcribed  by  the  Teftator  in  the  Prefence  of 
three  WitneiTes ;  and  if  the  Power  could  bear  this  Con- 
ftrudlion,  it  would  be  reafonable  to  underftand  it  accord- 
ingly, in  a  Cafe  where  the  Teftator  muft  be  admitted  to 
have  had  this  Power,  and  to  have  intended  to  execute  it, 
fince  he  recited  this  very  Power  in  his  Will ;  and  it  be- 
ing in  cafe  of  a  Will,  which  is  the  moft  favoured  of  any 
Conveyance,  where,  if  Counfel  had  been  advifed  with, 
they  would  have  dire£led  the  Teftator  to  put  a  Seal  to 
I  the 
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the  Will,  it  would  be  very  hard,  that  the  plain  In- 
tention of  the  Party  Ihould  be  over-turned  by  the  O- 
million  of  fo  llight  a  Circumflance  ;  wherefore,  this. 
Power  being  capable  of  fuch  Conll:ru£lion,  the  Court 
would  underftand  it  fo  as  to  make  the  Charge  effec" 
tual,  and  there  was  no  Necelhry  to  apply  to  this  Court 
to  help  an  Omiflion,  the  latter  Words  which  required 
the  Seal,  not  referring  to  the  Will,   but  only  to  a  Wri-  '  . 

ting  purporting  to  be  a  Will. 

On  the  other  Side  it  was  fald  by  Mr.  Attorney,  that 
as  this  was  a  voluntary  Charge,  not  for  any  Wife  or 
Children,    but  for  Legatees,    if   it    had    not    purfued 
the  Circumllances    which  the  Party  confined   himlelt 
to,    and  prefcribed,   as    it  would  be  void  at  Law,    lo 
there  was  no  Reafon  to  aid  it  in  Equity.     That  the 
latter  Words  requiring  a  Seal,  referred  as  much  to  the 
Will,  as  to  the  Writing  purporting  to  be  a  Will ;  and 
it    was  as  necefl'ary  that  this  Inibument,    by    which 
the  2C00/.  was  to  be  charged  upon  the  Eitate,  Ihould 
have  a  Seal,  as  that  it  fhould  be  attefted  by  three  Wit- 
neffes,    for  the  Sentence  was  not  compleat   until  the 
End,  which  declared  the  Circumifances  required  to  ex- 
ecute  the  Power  :    Alfo  the  principal  Cafe  could  not  Where  a 
be  intended  of  a  WiJl  or  Devife  of   Lands,    for  that  Land  ought 
muft  be  fuppofed  where  a  Man  having  Lands  devifes  [j^'j^J'p^^ 
them  ;    but  here  Mr.  Femvick  the  Teilaror  was  only  ft;uor  in  ihe 
Tenant  for  Life  ;  and  the  Will  or  Writing  purporting  to  JJ^ee 'w,n 
be  a  Will,  mull:  fingly  and  alone  operate  upon  the  Power,  neiib. 

As  to  the  fecond  Point ;  it  was  argued  by  Mr.  Soli- 
citor General  for  the  Plaintiffs,  that  there  being  two 
WitnefTes  proving  the  Will  to  have  been  figned  by  the 
Teflator  Femvick,  in  the  Prefence  of  the  three  Wit-> 
neffes ;  this  was  fufficient  to  eftablifh  the  Fa6f ,  and 
make  the  Will  good;  and  it  had  been  determined  upon 
Debate  lately   in  this  Court,  in  the  Cafe  of  a  Will  of 

Vol.  n.  6  O  Land 
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l,and,  that  where  the  Teftator  figned  the  Will,  and 
afterwards  declared  in  the  Prefence  of  three  Wit- 
nelTes,  that  this  was  his  Hand,  and  defired  the  three 
WirnelTes  to  atteft  the  lame,  who  fubfcribed  their 
Names  in  the  Prefence  of  the  Tertator,  this  was  fuffi- 
cient.     But  the  Counfel  on  the  other  Side  infifted  on 

(tf)Siiow.68.  the  Cafe  of  Lee  {a)  and  Libb,  as  reported  in  Carthetv  3  5. 

^'  "  "^  ^  where  C.  J.  Holt  was  of  another  Opinion. 

Lord  Chancellor  faid,  that  tho'  he  himfelf  inclined 
to  think  the  Will  of  the  Land  good,  if  the  Teftator 
Ihould  acknowledge  the  Name  to  be  his,  and  the  Wit- 
neffes  ftiould  fubfcribe  in  the  Prefence  of  the  Teftator, 
yet  that  Point  Ihould  be  referred  to  the  Defendant. 

Mr.  Lutnyche  for  the  Defendant;  What  has  been 
faid  concerning  the  Intention  of  the  Teftator  is  wholly 
immaterial.  If  a  Will  of  Land  be  made  and  ftgr^ed 
by  the  Teftator,  and  fubfcribed  by  two  of  the  moft 
credible  Witnefles  in  the  World,  no  Body  can  doubt 
but  that  it  is  the  Teftator's  Will  and  Intention  to  pafs 
his  Eftate  ;  but  the  Words  of  the  Statute  of  Frauds 
fay,  this  ftiall  not  be  a  good  Will ;  and  as  the  Statute 
fays  fo  in  the  one  Cafe,  fo  the  Law  which  the  Tefta- 
tor has  here  prefcribed  to  himielf,  not  to  charge  with- 
out a  Writing  under  his  Seal,  is  equally  exprels  in  the 
prefent  Cafe.  And  this  Charge  does  not  operate  by 
Virtue  of  the  Will,  or  other  Writing,  but  by  Virtue 
of  the  Settlement,  and  like  the  Cafe  where  a  Copyhold 
is  furrendered  to  the  Ufe  of  a  Will,  and  the  Will  is 
afterwards  made  of  thefe  Copyhold  Lands,  fuch  a  Will 

^ff'"sM'      ^^  S""^'    ^^^'^'  '^"^  ^^'^^^  ^^^*^  (^^)   Witnefl'es,  or  indeed 
vcrfus /Aaj--  without  any  Witnefs  at  all,  becaufe  the  Copyhold  paf- 
•'"^'  fes  by  the  Surrender,  and  not  by  the  Will. 

Lord  Chancellor:    I  take  this  Will   to  be  a  good  one, 

and  being  fo,  to  be  a  good  Charge  ;    the  Power  was  in 

I  the 
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the  Disjun6live,  \{i,  m  Refpeil  of  the  Hufband,  who 
could  make  a  Will  ;  and,  idly,  in  Refpe^l  of  the  Wife, 
w  ho  could  not  make  a  W^ill,  but  only  a  Writing  purport- 
ing to  be  a  Will ;  but  for  the  Satisfaction  of  both  Parties, 
as  it  is  a  Matter  of  Law,  let  it  be  referred  to  the  Judges 
of  B.  R.  to  be  made  a  Cafe  on  both  the  Points  ;  and 
as  to  the  laft  Point  the  Tei-lator's  not  figning  in  the 
Prefence  of  the  WitnelTes,  the  Cafe  to  be  made  upon 
the  Depolitions,  and  referring  to  them. 

And  it  was  determined  by  the  Judges  of  B.  R.  on 
Argument,  that  the  Will  was  void  as  a  Charge,  for  Want 
of  beins  fealed. 


'  Rakejlraiv  &"  af  verfus  Brenner.       c^k  164. 

^l  the  Rolls. 

THE  Plaintiffs,  as  Reprefentatives  of  henry  Holford  a  Bill  in  e- 
late  of  Gray^  Inn,  Efq;  brought  their  Bill  againft  ^"'''  '''''" 

1  1  r  not  lie  to  re- 

the  Defendant,  who  was  the  Executor  or  John  Brewer  ^^^  a 
Efq;  late  one  of  the  Benchers  of  that  Inn,  to  redeem  a  ch3S°n 
Mortgage  of  Chambers  there  made  in    1687,  and  by  the  inns  of 
Ailignment  transferred  to  Brewer.     The   Term  mort-  the"pkintiff 
gaged  by  Holford  was    for   fifty-feven    Years,   being  a  m"^t  apply  to 

k     -U-  T.      ■'  1-1  IJ  •  r      J       f  °         the  Bench, 

Duildmg  Term,  which  would  expire  at  Lady-day  173  i,  or  to  the 
and  the  Bench  gave  a  new  Term  for  eleven  Years   to  •1"''|,"  °^ 
Mr.  Brewer,   to  commence  from  the  End  of  the  for-  /ecus,  if  on  * 
mer,  and  he  was   the  firif  Perfon  who   was   in  Pof-  ^pp'"^!,^'^" 

r   T"  r      1  1  I  ^^        rsench 

leiiion    or   the   Chambers    under  the   Mortgage,    but  they  refer  the 
had  not  been   in  Poifelfion  for  twenty  Years,  fo   that  ^i^Remely 
the  Plaintiffs  came  within  Time.     They  firft  petitioned  ■"  Equity. 
the  Bench  to  be  admitted  to  redeem,  and  thereupon  fed"of  a  re- 
the  2  I  ft  of  May  1 7 16,  an  Order  of  Penfion  was  made,  "ewabie 
reciting  that   the  Matter  in    Difpute  betwixt  the  Par-  gage^it'^oy' 
ties  was  Matter  of  Account,  which  the  Bench  was  not  5- who  gains 
capable  of  taking,  and  the  Mortgage   of  long  itand-  from  the  ori- 

ing  •  S'"al  Land- 
&  '  lord  to  com- 
mence after  the  old  one ;  this  new  Term  (hall  be  fubjeft  to  the  old  Equity  of  Redemption. 
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Ing;  but:  that  the  Plaintiffs  were  at  Liberty  to  feek 
their  Remedy  In  a  Court  of  Equity,  as  they  Iboulcl  be 
advifed ',  upon  which  the  Plaintiffs  brought  their  Bill. 

x\nd  it  was  infifted  by  the  Defendant,  that  thefe 
Chambers  mortgaged  being  in  an  Inn  of  Court,  where 
the  Students  were  to  enjoy  Qiiiet  without  DilUirbance, 
the  Plaintiffs  ought  to  apply  to  the  Bench,  and  if  not 
redreffed  there,  then  to  the  Judges  of  the  Society; 
but  that  the  Courts  at  Weflminfler  had  been  always 
pleafed  to  decline  Interpofmg  therein ;  and  the  rather 
lor  that  the  legal  Effate  of  all  the  Chambers  of  the 
Houfe  was  in  Truftees ;  and  the  Order  of  Penfion 
which  granted  Terms  in  Chambers,  paffed  no  legal 
I'itle,  nor  were  the  Benchers  that  made  Inch  Order 
feifed  of  the  legal  Eftate ;  and  tho'  a  Bill  which  was 
only  to  foreclofe  the  Equity  of  Redemption,  and  fup- 
pofed  the  Plaintiff  to  have  a  legal  Title,  might  be  pro- 
per, yet  in  the  prefent  Cafe  it  was  otherwife,  llnce 
the  Plaintiffs  neither  had,  nor  could  have  it,  efpecially 
as  they  w^ere  the  Daughters  of  Mr.  Holford  the  Mort- 
gagor,   who  were  not  capable  of  having  the  Chambers. 

Mafler  of  the  Rolls:  I  would  not  meddle  with  this 
Title  to  Chambers,  which  is  no  legal  one,  but  the 
Benchers  themfelves  havlnj^  recommended  it  to  the 
Plaintiffs  to  come  hiiher,  and  left  them  at  Liberty  to 
make  this  Application,  therefore  the  Bill  is  proper. 

It  was  then  urged  for  the  Defendant,  that  if  the 
Plaintiffs  were  proper  to  redeem  the  old  building  Term 
of  fifty-one  Years,  which  would  expire  at  Lady-Day 
1731,  yet  they  could  have  no  Title  to  the  additional 
lerm  of  eleven  Years,  which  was  dlltlnft  from,  not 
interfering  w^ith  the  other  Term,  but  independent 
thereof,  and  to  commence  from  the  Expiration  of  the 
former,  granted  by  the  Bench  in  pure  perfonal  P'a- 
I  vour 
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voLir  and  Klndnefs  to  Mr.  Bretver  their  Brother  Bencher : 
Whereas  had  it  been  asked  for  by  the  Plaintiffs,  it  pro- 
bably would  have  been  denied,  and  they  being  Women, 
were  not  capable  of  having  Chambers  by  Virtue  of  a 
new  Grant ;  tho'  perhaps  jf  an  old  Term  came  from 
a  Member  to  Executors  who  were  no  Members,  they 
might  have  a  reafonable  Time  to  difpofe  thereof;  but 
no  Inrtance  could  be  given  where  one,  not  a  Member, 
had  a  Chamber  by  an  original  Grant. 

Sed per  Cur:  This  additional  Term  comes  from  the 
old  Root,  and  Is  of  the  fame  Nature,  fubjedl 
to  the  fame  Equity  of  Redemption,  elfe  Hardlhips 
might  be  brought  upon  Mortgagors  by  the  Mortga- 
gees getting  fuch  additional  Terms  more  eafily,  as 
being  pofleffed  of  one  not  expired,  and  by  that  Means 
Worming  out  and  oppreffing  a  poor  Mortgagor ;  where- 
upon a  Decree  for  Redemption  was  pronounced  by 
the  Majler  of  the  Rolls ^  and  that  afterwards  [a)  affirmed  {")  Sab.  12 
upon  an  Appeal  to  the  Lord  ChancelloK.  ^"'-^  ''^'^" 


Pit  fie  Id's  Cafe.  cafc  165. 

Lord  Chan- 

(^A  Caufe  by  Confent.)  "^^"^  K:ing. 

T  TPON  a  Marriage  Settlement,  Part  of  the  Lands  ^Ig'&uie- 
^*-  were  fettled  on  Pitjidd  the  Hufhand  for  Life  in  nient  a 
Poffeffion,  Remainder  to  the  Wife  for  Life,  Remain- y,'™  if;,,. 
der  as  to  Part  to  Trullees  for  500  Years.  Other  Lands  ^f-^  t"  "ife 
were  fettled  on  Pitjield  the  Husband's  Father  for  Life,  fionVr 
Remainder  to  Pitjield  the  Husband  for  Life,  Remainder  D-iughters, 
to  the  faid  Truftees  for  500  Years,   Remainder  as  to  tiiefr  Age  of 
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or  Murnpge; 
Provifo  if  any  of  the  Daughters  attain  the  Age  of  twent)'-one  or  marry  in  the  Father's  I  jfe-time, 
then  the  Portion  to  be  paid  within  a  Year  after  the  Father's  Death.  Alfo  if  any  of  the  Daughters 
die  before  her  Portion  payable  or  before  licr  Age  of  twcntv-one  or  R'larriage,  her  Share  to  go  to  ^ 

the  Survivor;  there  was  Iflue  a  Son  and  three  Daugiuers,  the  tirft  of  whom  married  and  recei- 
ved her  Portion ;  the  fecond  attained  twenty-one,  married  and  died  without  Iflue,  and  herHuf- 
band  adminiflred  ;  the  third  Daughter  furvived  both  her  Sifters :  Refolved  the  Hufband  as  Admi- 
niitrator  of  the  fecond  Daughter  is  intitled  to  her  Share  of  the  5000/.  {he  having  hved  to  twentv- 
one,  fo  that  the  Right  vefted  in  her,  and  the  Payment  was  only  fufpended  till  her  Father's  Death. 
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all  the  refpeclive  PremifTes,  to  the  firft  and  every 
other  Son  of  the  Marriage  in  Tail  Male  fucceflively. 
Remainder  to  the  Ufe  of  Tniftees  for  500  Years  ; 
and  the  Truft  of  the  feveral  Terms  for  500  Years 
was  to  ralfe  5000/.  for  the  Portions  of  the  Daugh- 
ters, payable  at  their  Ages  of  twenty-one  or  Mar- 
riage, with  a  Provifo  that  if  any  of  the  Daughters 
flioLild  attain  the  Age  of  twenty-one  or  Marriage,  in 
the  Life  of  the  Father,  then  her  Portion  to  be  paid 
at  the  End  of  the  Year  after  the  Death  of  her  Father, 
and  with  another  Provifo,  Thnt  if  any  of  the  faid  Daugh- 
ters Jhould  die  before  her  or  their  Portion  or  Portions  be- 
came  payable,  and  before  her  or  their  Age  of  twenty-one  or 
Marriage,  her  or  their  Share  or  Shares  to  go  to  the  fiirvi- 
ving  Daughters  or  Daughter. 

There  was  IlTue  by  the  Marriage  one  Son  and  three 
Daughters,  Elizabeth,  Anne,  and  Mary,  the  eldeft  Daugh- 
ter Elizabeth  was  married  to  Sir  Thomas  Clerk,  and  a 
larger  Portion  given  her  than  was  fecured  to  her  by 
the  Marriage  Settlement,  and  fo  her  Third  of  the 
5000/.  was  fatisfied.  The  Grandfather  and  Wife  died, 
and  the  fecond  Daughter  Anne  having  attained  twenty- 
one  married  in  the  Father's  Life-time,  and  died  before 
her  Father  without  liTue,  her  Husband  adminirtred 
to  her,    after  which   the  Feather  died. 

The  Qiieftlons  were,  who  fhould  be  intitled  to  the 
third  Part  of  the  5000  I.  which  ^»«^  the  middle  Daugh- 
ter would  plainly  have  had  a  Right  to  in  cafe  fine 
had  furvived  her  Father ;  if},  Whether  it  Ihould  fink 
into  the  Land,  forasfmuch  as  the  Daughter  died  be- 
fore the  Portion  became  payable,  and  fo  the  Son  take 
Advantage  of  it  ?  Or 

idly.  Whether  by  Virtue  of  the  Provifo,  the  youn- 

geft  Daughter    fhould     be    intitled   as   Survivor,     the 

4  middle 
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middle  Daughter  dying    before    the  Portion  becams 
payable  ?  Or 

3fif/y,  Whether  it  Ihould  not  go  to  the  Husband  of 
the  middle  Daughter  Anne^  as  Admlniftrator  to  his 
Wife,  llie  having  lived  to  her  Age  of  twenty-one  and 
been  married  ? 

For  the  Son  and  Heir  it  was  urged,  that  the  conflant 
Difference  was  between  a  Legacy  out  of  a  perfonal 
Eftate,  and  a  Portion  out  of  Land,  that  if  a  Portion 
be  given  out  of  Land  payable  at  a  future  Time,  and 
the  Daughter  dies  before  that  Time  comes,  the  Por- 
tion is  to  fink  into  the  Land  for  the  Benefit  of  the 
Heir,  let  him  be  H^aes  fa^liis  or  natus',  and  this  was 
the  prefent  Cafe,  as  Anns  the  middle  Daughter  died  in 
the  Life  of  her  Father,  and  the  Portion  was  not  paya- 
ble until  the  End  of  the  Year  after  the  Father's  Death. 

For  the  youngefl:  Daughter  it  was  fald,  that  by  the 
latter  Proviio  in  the  Settlement,  if  any  of  the  Daughters 
fijould  die  before  her  Portion  became  payable,  the  furviving 
Daughter  was  to  have  her  Share,  and  the  middle 
Daughter  dying  in  her  Father's  Life-time,  fhe  died  be- 
fore her  Portion  became  payable  ',   and  therefore,  ^c. 

But  on  Behalf  of  the  Husband  the  Admlniftrator, 
Mr.  Solicitor  General  Talbot  contended,  ifl,  That  as  to 
the  youngeft  Daughter  fhe  could  not  be  intitlcd  to  it, 
becaufe  the  middle  Daughter  did  attain  her  Age  of 
twenty-one,  and  was  married:  Whereas  to  intltle  the 
Survivor  to  take,  the  other  Daughter  muft  have  died 
under  twenty -one  or  Marriage. 

idly.  That  this  third  Part  of  the  <»coo  /.  Portion 
would  not  fink  into  the  Land,  becaufe  the  Reafon  of 
that  Conftru£l:ion  was  for  the  Benefit  of  the  Heir,  in 

Prefe- 
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Preference  to  the  Admlniftrator  of  the  dead  Daughter, 
where  fuch  Daughter  died  before  twenty-one  or  Mar- 
riage, fo  that  Ihe  had  no  Occafion  for  her  Portion,  no 
want  of  it  to  advance  her  in  Marriage,  nor  could  flie 
difpofe  of  it  by  Deed,  or  by  any  a61  in  her  Life-time, 
vincil  her  Age  of  twenty-one ;  whereas  that  Rea- 
fon  could  not  hold  in  the  prefent  Cafe,  the  Daugh- 
ter having  attained  twenty-one,  and  being  married  : 
That  the  Meaning  of  this  Provifo  was  a  prudent  Cau- 
tion to  prevent  a  Sale  of  the  Reveriion  of  the  Land  li- 
'mited  to  the  Father,  in  the  Father's  Life-time,  which 
had  been  found  by  Experience  to  diilrefs  and  ruin 
Family  Eftates,  but  it  was  hard,  when  the  Term 
was  come  into  Pofleflion,  that  the  Husband  who  mar- 
ried this  Daughter  Ihould  have  no  Portion  with  her. 


And  of  this  Opinion  was  the  Lord  Chancellor  ',  who 
obferved,  that  Equity  had  ftrained  fometimes,  to  help 
a  Daughter  married  in  her  Father's  Life-time,  to  her 
Portion,  but  never  to  deprive  a  married  Daughter 
thereof:  His  Lordfliip  likewife  faid,  that  this  lafl 
Provifo,  "  If  any  of  the  Daughters  attained  to  twenty- 
"  one  Years  or  Marriage  in  the  Life  of  the  Father, 
*'  then  fuch  Daughter  fliould  have  her  Portion  paid  to 
"  her  at  the  End  of  one  Year  after  the  Feather's  Death", 
w^as  without  any  negative  Words  that  fhe  fhould  not 
be  paid  her  Portion  till  then  ;  but  the  Meaning  of  it 
was,  that  then  in  all  Events,  even  though  the  Grandfa- 
ther of  fuch  Daughter,  who  had  Part  of  the  Ellate 
comprifed  in  this  500  Years  Term  limited  to  him  for 
his  Life,  had  been  living,  the  Reveriion  ihould  notwiih- 
Itanding  have  been  fold  for  the  railing  of  this  Portion. 

So  it  was  decreed,  that  the  Huftand  of  Anne  the  fe- 
cond  Daughter  Ihould  have  the  third  Part  of  the  5000/. 
with  Intereft  from  the  End  of  the  Year  after  the  Fa- 
ther's Death,  raifed  by  the  Sale  of  a  third  Part  of  this 
I  Term, 
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Term,  and  if  that  not  fufficient,  then  in  cafe  the  Son 
who  was  Tenant  in  Tail  Ihoiild  happen  to  die  without 
IlTue  Male  and  under  twenty-one,  the  Adminiltrator  of 
Anne  ihould  have  Liberty  to  apply  to  the  Court  to  be 
paid  what  remained  due  out  of  the  other  Term,  which 
was  to  arife  by  the  Settlement  on  the  Son's  Death  with- 
out iffue  Male. 


Sir  John  Eyles  and  others,  the  Tntjiees  cafe  166. 
for  the  South -Sea  Company,  ^^^^i,^. 
Ward. 

TH  E  plaintiffs  had  recovered  a  Decree  for  a  great  SufRcient  it 
Sum  of  JVIoney,  with  Intercft  to  be  computed  by  Repor  "is" 
the  Mafter ;   the  Matter  made  his  Report,  which  was  filed  before 
not  filed  within  four  Days  after  the  making  and  fign-  ccJdings'iiad 
ing,  but  was  filed  before  any  Proceedings  had  thereon ;  thereon, 
and  on  filing   the  Report,    it  was   moved  and   order-  within  four 
ed,    that  the  Report  fhould  be  confirmed   nifi',   when  ^^y^^^^^^  "^ 
it  was  to  be  made  abfolute,    it  was  lliewn  for  Cauie, 
that   by  a  ftanding  Order  of  this  Court  made  by  the 
Lordi  Commijfioners  in  the   4  IV.  isf  M.  it  was  direfted, 
that  all  Reports  fhould  be  filed  within  four  Days  after 
the  making,  otherwife  no  Decree,  Order  or  Proceedings, 
to  be  had  thereupon. 

Mr.  Solicitor  General  and  Mr.  Ltitrvycbe  :  It  is  fufficient 
if  the  Report  be  filed  before  any  Proceedings  or  Or- 
der made  thereupon,  and  the  Parties  are  under  no 
Mannej  of  Inconvenience,  though  the  Report  be  not 
filed  within  four  Days  after  the  making;  and  agreeable 
hereto  is  the  conttant  Praftice. 

Lord  Chancellor  asked  Mr.  Price  the  Regifter  how  the 

Pradiice   was  ?   who  faid,  that  it   was  fufficient  if  the 
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Report  were  filed  before  any  Proceedings  had  there- 
upon, tho'  this  were  not  done  within  four  Days  after 
the  making ;  which  his  Lordlhip  agreed  to,  adding 
that  this  was  the  Spirit  of  the  Order,  though  the  Let- 
ter feemed  otherwite  ;  and  the  conftant  Pradlce  being 
according  to  this  Conftru£lion,  many  hundred  Reports 
would  be  liable  to  be  fet  afide,  if  the  Order  fhould  be  li- 
terally obferved ;  and  no  Motion  was  ever  known  to  have 
been  made  for  filing  a  Report  nunc  pro  tunc. 

Wherefore  the  Court  took  it  to  be  well  enough  ; 
though  in  this  Cafe  the  Motion  to  confirm  the  Report 
nifi  caufa  was  made  the  fame  Day  that  the  Report  was 
filed. 

Cafe  167.  Lord  Brook  verfus  Lord   and  Lady 
Loni  Chan.  Hertford. 

ceilor  King.  J 


Lands  con 
veved  to 


SIR  George  Strode  devifed  diverfe  Manors  and  Lands 
to  Truikes  and  their  Heirs,  in  Truft  (after  feve- 
IcMoiety  1*^1  Other  Trufts  fmce  determined)  for  his  two  Gran- 
to  A.  an  In-  daughters,  the  Countefs  of  Hertford  married  to  the  Earl 
3^101110  0-'  of  Hertford,  and  Frances  Lady  Brook  Wife  of  the  late 
tkcr  Moiety  Lord  Brook,  for  their  Lives,  Share  and  Share  alike, 
o'f  Agl)  hi"  Remainder  to  the  Heirs  of  their  refpedive  Bodies,  and 
Tail ;^.  the  j.^  ^^^  Heirs  of  their  Bodies  refpeftively,  with  diverfe 

Infant  brings  ,  imn  i-iir  i 

:i  Bill  for  a'  Remainders  over.  The  Teitator  died  long  iince;  Lord 
£?'"De-  3"^  Lady  Brook  died,  leaving  the  Plaintiff  the  Lord 
ciee  a  Par-    Erook  an  Infant,  the  only  Iffue  of  their  Bodies. 

tition,  but 

the  Truftees  not  to  convey  till  the  Infant  is  of  Age,  that  he  may  join  in  confirming  the  Par- 

tiiion. 

The  Plaintiff  brought  this  Bill  for  a  Partition,  and 

that  the  Truftees  Ihould  convey  the  legal  Filiate  of  the 

feparate  Moiety  to  be  allotted  to  the  Plaintiff  the  Lord 

Brook,  on  this  Partition  to  him  and  the  Heirs  of  his 

2  Body 


De  Term.  S.  Hill,  1728.  ^19 

Body,  in  Regard,  tho'  there  might  be  a  Doubt  whe- 
ther the  Lady  Hertford  had  more  than  an  Eftate  for 
Life  (the  Words  of  Inheritance  being  fiibfequent  to 
the  Limitation  to  the  Heirs  of  the  refpeftive  Bodies 
of  the  Daughters)  yet  as  to  the  Plaintiff  the  Lord 
Brook,  who  was  the  only  Son  and  Heir  of  the  Lady 
Brook,  it  muft  be  agreed  he  was  intitled  CO  an  Eftate- 
tail ;  which  was  admitted. 

Lord  Chancellor:  Decree  a  Partition,  and  for  that 
Purpofe  let  a  Commiffion  iffue  to  allot  one  Moiety  in 
Severalty  to  the  Plaintiff  the  Lord  Brook,  and  the 
other  Moiety  in  Severalty  to  Lady  Hertford,  to  hold  to 
them  according  to  their  refpe^live  Efl:ates  which  they 
are  intitled  to  under  the  AVill,  and  let  the  Plaintiif 
and  the  Defendant  the  Lady  Hertford  be  refpe6lively 
quieted  in  the  Poffeffion  of  the  PremifTes  feverally  to 
be  allotted  as  aforefaid  ;  but  forafmuch  as  the  Lifant 
Plaintiff  cannot  join  in  a  Conveyance  of  the  iMoIety 
to  the  Lady  Hertford,  fo  that  there  cannot  be  mu- 
tual Conveyances,  let  the  Conveyances  to  be  made  by 
the  TruHees  of  the  legal  Eilate  be  refpited,  until  the 
Infant  Plaintiff  comes  to  twenty-one  or  farther  Order 
of  the  Court,  ac  which  Time  all  Parties  intereiled 
may  join  in  mutual  Conveyances. 

Then  it  was  objefted  that  the  Will  of  Sir  George 
Strode,  under  whom  the  Infant  Plaintiff  the  Lord  Brook 
claimed,  was  not  proved. 

Cur:  This  will  not  be  material ;  for  an  Infant,  when 
Plaintiff,  is  as  much  bound,  and  as  little  privileged, 
as  one  of  full  Age. 


D  E 
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Cafe  168.  Pox  &'  at  verfus  Ayde  &'  al\ 

{Heard  fir  ft  by  Default  s  July  1728,  and  alfo  on  Defeff 
dants  fljerping  Caufe  the  'yth  of  May  1729.) 

A  Modus,  I  'his  was  a  Bill  brought  to  eftablifh  a  Modus  in 
teio?""  I  Fa^'oiir  of  the  Inhabitants  of  the  Parifh  (of  Stiir- 
the  Parifliio-  ton  In  Nottingham/J.'ire  ;  the  Modus  was,  in  Confidera- 
the^ Tithe  ^^^H  that  after  the  Grafs  was  cut,  the  Parilbioner  at 
Grafs  into  his  own  Cofts  and  Charj^es  did  make  the  lithe  Grafs 
fore 'the  Pa-  into  Hay,  by  Ikewing  the  Grafs  upon  the  Ground, 
riOiioners      (which  is  Called  tedding  of  it)  and  afterwards  parherinii 

Inhabitants      >      .  i  •      i  t  r  \  r 

■within  the  It  into  Week  and  Wind-rows,  therefore  the  Ferfons 
Parifli  were    jj^^j.    Jpjjiabifed  ^vithin   ihis    Parilh  (which  Parilh   ap- 

to  pay  no  ^   ,  * 

Tithes  for  peared  to  be  the  greatefr  Part  thereof  Meadow  Land) 
of'^drv^nd^^  were  to  pay  no  Tithes  for  the  Herbage  of  dry  ar.d  un- 
unprofitabic   profitable  Gattle. 

Cattle ;    and 

tho'  proved  that  the  Parifliioncrs  Time  out  of  Miiui  liad  paid  no  Tith.c  of  tliis  Herbage,  ^et 
the  Court  held  it  to  be  a  material  Objciit.on  to  the  Motlus,  that  Foreigners  living  out  of  ti.e 
Parifh  mada  tl.c  'J'itlie  Grafs  into  Hay,  and  yet  paid  Tithe  Herbage. 


hi\l 
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But  tbo'  it  was  proved  in  the  Caufe  that  the  Pa- 
rifhioners  had  not  'i'ime  out  of  Mind  paid  Tithes  for 
the  Herbage  of  dry  and  unprofitable  Cattle,  yet  there 
was  no  Evidence  that  this  Excufe  for  not  paying  of 
I'ithes  of  Herbage,  was  in  Confideration  of  the  Pa- 
ipfhloners  making  Tithe  Grafs  into  Hay.  On  the  o- 
ther  Hand  it  was  proved,  that  Foreigners,  thofe  who 
lived  out  of  the  1'own,  made  the  Tithe  Grafs  into 
Hay,  as  well  as  the  Inhabitants,  and  yet  paid  Tithe 
Herbage.  Alfo  it  was  proved  by  the  Plaintiffs,  that, 
the  Grafs  was  tedded  and  fpread,  and  not  divided 
into  Heaps  or  Cocks,  until  the  fame  was  made 
into  Hay;  that  in  this  ParlQi  there  was  a  Vicar 
endowed  with  the  imall  Tithes,  the  Reftory  an  Im- 
propriation, and  that  the  Vicar  had  40  /.  per  Annum 
out  of  it. 

Lord  Chancellor:   ifl.  This  may  be  a  good  Cuftom  or  xhe  Court 
Modus,    to   excufe   the  Occupier  of    the    fame  Land  held  it  to  be 
wherein  the  ParHhioner  made  Grafs  into  Hay  from  ^„'^°that  the 
paying  Tithes  for  the  After-Herbage,    but   It  can  be  making  the 
no  good  Modus  to  excufe  the  Herbage  Tithe  of  other  into  1% 
Land,  for  at  that  Rate  a  Man  might  mow  and  make  ^""''^  "°^ 
into  Hay  only  a  fmall  Parcel  of  Ground  containing  a-  that  Ground 
bout  a  Qtiarter  or  Half  an  Acre  of  Land,  and  by  this  ^"JJJJJJ^"' 
Means  be  excufed  from  the  Tithe  Herbage  of  1 00  Head  Herbage, 
of  Cattle.  t;:'1Zn 

Quantity  of  Meadow  Ground,  by  making  the  Grafs  thereof  into  Hay,  (hould  excufe  th«  gre4t<tr 
Part  of  the  Ground  of  that  Parifh  from  paying  Tithe  Herbage. 

idly.  It  feems  to  me  a  material  Objedion  againft 
the  Cuflom,  that  Foreigners  living  out  of  the  Parlfli, 
though  they  have  no  Privilege  of  being  Tithe-free  as 
to  their  Herbage,  yet  have  made  the  Tithe  Grals  into 
Hay,  which  looks  as  if  it  was  the  Ufage  of  that  Pa- 
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rifli  for  the  Pariftiioners  to  make  their  Grafs  into  Hay 
of  Courfe. 

T^dly^  It  feems  material  what  feme  of  the  Witnefifes 
have  proved,  that  in  this  Parifti  the  Pariftiioners  when 
they  cut  down  the  Grafs,  did  not  divide  it  into  ten 
Parts,  until  fuch  Time  as  they  had  made  it  into  Hay; 
for  of  Confequence  the  Parfon  could  not  have  any 
Opportunity  of  making  his  Tithe  Grafs  into  Hay 
himfelf. 

But,  4?/;/y,  It  being  objefted,  that  the  Confidera- 
tion  of  making  the  Tithe  Grafs  into  Hay  for  the  Be- 
nefit of  the  Re£lor,  could  be  no  Confideration  as  to 
the  Vicar  who  was  intitled  to  the  fmall  Tithes  of 
Herbage ; 


A  Modus  in 
Relation  to 


Lord  Chancellor :  That  (^)  is  nothing,  for  originally 
the  Tithe  and  of  common  Right  the  Parfon  was  intitled  to  all  the 
Parfon  may  Tlthes,  as  Well  fmall  as  great,  and  the  Modus  (fuppo- 
be  a  good  ling  it  to  be  a  good  one)  muft  have  been  Time  out  of 
plvment^of  Mind,  and  conlequently  muft  have  begun  while  the 
afmaiiTithe  Parfon  was  fclfcd  of  the  fmall,  as  well  as  of  the  great 
Vicar°  be-  Tlthes ;  and  when  afterwards  the  Vicarage  was  derived 
caufe  all  the  out  of  the  Parfouage,  and  the  Parfon  by  Confent  of 
firfi  belong  the  Patron  and  Ordinary  endowed  the  Vicar  with  thefe 
fo  '''d  ^^''  ^^'^''^^^  Tithes,  this  flnall  not  prejudice  the  Pariftiioners, 
which  Time  or  deprive  them  of  the  Benefit  of  enioying  their  Modus 


he  might  a-  ^yl-^icl^  ti^ey  before  were  intitled  to. 

grcc  to  tills  J 

Modus. 


')thly^  It  was  obje6led,  that  the  Pariih loners  de  jure 
ought  to  make  the  Tithe  Grafs  into  Hay. 

2  But 


(,?)  See  for  this  in  Yelv.  86.  Cro.  Jac.  1 16.  Green  verfus  Jujfin  ;  but 
fee  alfo  3  Bulft.  220.  Win  tall  verfus  Child,  and  2  Keb.  ^12.  Brown  ver- 
fus Haywood,  contra. 
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But  Lord  Chmcellor  declared  the  Law  to  be  other-  Pan^iioners 
wife,  and  interrupted   the  Counfel   when   they  began  to  cut  The 
to  fpeak  to  this,   faying  that  all  the  Parifliioners  were  i^)^''f'f"^g'° 
bound  to  do  was,  to  cut  down  the  Grafs  and  divade  Heaps  or 
it  into  ten  Parts,  after  which  the  (a)  Parfon  was  to  no°^£und"to 
make  it  into  Hay.     And  that  this  had  been  fo  refol-  make  it  into 
ved   in  a  DevonfJnre  Cafe,  (the  Cafe  of  one  Reynolds])  *  ^^' 
however,   in  Regard  Foreigners  having  Meadow  Land 
in    this   Parifti  made  their  Tithe  Grafs   into   Hay   as 
well   as  the    Parifhioners,    and  yet  paid  Tithe  of  the 
Herbage ;  and  by  Realon  of  the  other  Obje6lions  above- 
mentioned,  it  would  be  too  much  in  a  Court  of  Equi- 
ty to  eftablifh  this  Modus,  efpecially  where  it  was  in- 
filled   upon  (as   in  this   Cafe)  that   the  Parilhioner's 
making  Tithe  Grafs  into  Hay  did  not  only  excufe  the 
Herbage  of  that  Ground  from  Tithe  Herbage,  but  alfo 
all  the  Tithe  Herbage  that  the  Parifhioner  was  to  pay 
for  any  Land  he  depaftured  within  the  Parifh,  tho'  it 
might  be  a  great  Parcel  of  Pafture  Land,  and  tho'  the 
fame  mieht  be  fed  all  the  Year. 


*t)' 


Difmifs  the  Bill  with  Cofts,  but  without  Preju- 
dice as  to  any  Litigation,  that  may  be  made  touch- 
ing the  fame  at  Law. 


Barry  verfus  Edgevjorth.  cafe  169. 

Jt  the  Rolls. 

^Vdhh  Only  had  a  Sifter  the  Plaintiff  Eli^deth,   Wife  Abridgment 
J    of  the  Plaintiff  Bar?y,  and  intending  to  marry  the  Eq^^ 'i-s. 
Defendant  Edgeworth,  the  Wedding  Day  was  appointed  idevifeaii 
and  the  Wedding  Cloaths  bought,  but  before  Alarriao-e  "^y  Land  and 

°  °      '  o      Eitate  in  D. 

Judith  tc^J.S.  De- 
creed  a  Fee 
pafles,  thefe  Words  carrying  not  only  the  Lands  but  alfo  the  Tcftator's  Intere/l  in  the  Land, 

(a)  See  i  Rol.  Abr.  644.  accord'.     But  fee  alfo  i  Rol.  Rep.  172.  con- 
tra; and  note,  the  Tithes  are  called  the  Tithe  of  Hay  and  not  ot  Grafs. 
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Judith  Only  falling  Tick  made  her  Will,  by  which  flie 
devifed  all  her  Lafid  and  Eftate  in  Upper  Catesby  m 
Northampton/Jjire,  with  all  their  Appurtenances,  to  IVil' 
Ham  Edgeworth  qf  St.  Margaret^  Elquire,  without  fay- 
ing for  what  Eliate.  After  the  Teftatrix's  Death,  the 
plaintiff  being  Heir  at  Law  brought  her  Bill  for  the 
Writings. 

The  Defendant  the  Devifee  confeffed  he  had  the 
Writings,  but  Inliiled  that  he  had  the  Inheritance  and 
Fee-fimple  of  the  Premiffes,  and  confequently  was  in- 
titled  to  the  Writings.  Whereupon  the  fole  Qiieition 
was,  whether  the  Defendant  Edgeivorth  had  an  Eftate 
for  Life  only,  or  an  Eftate  in  Fee,  by  Virtue  of  this 
Will'? 

It  was  objected,  that  only  an  Eftate  for  Life  pafied 
in  thefe  Lands ;  for  where  a  Man  devifes  his  Land 
and  Eftate  in  fuch  a  Place,  it  defcribes  only  the  Thing, 
and  not  the  Intereft  in  it,  and  the  Words  in  Upper 
Catesby  do  nothing  but  Point  out  the  Locality  of 
the  Thing,  and  Lands  and  Eftate  in  this  Cafe  arc 
fynonymous. 

Mafler  of  the  Rolls :    The  Cafe  of  the  Countefs  of 

[a)  Salk.      {a)  Bridgeivater  verfus  The  Duke  of  Bolton,    feems    to 

^^^'  have  fettled   the   Law  in   this  Point,    it  being  a  Re- 

folution    given    on     great    Conf;der^tion,    in    which 

the   Lord   Corvper,    when    of  Counfel,    difcouraged    a 

Writ   of   Error   in  Parliament ;    and  the  L-ord  Chief 

Juftice   Holt,    who  pronoimced  the  Judgment  of   tiie 

Court,  laid  it   down   as  a  Rule,  that  a  Devlfe  of  all 

one's  real  Eftate,  comprehends  not  only  the  Thing  but 

'[mJ^e{ni  alf"  f^^e  Intereft  in   it;    the  Word    [Eftate]  naturally 

jLuraiiy  figni-  ftgnlfies  the  Intereft  rather   than  the  Subjedl,   and  its 

fi" Intereft    primary  Signiilcation  refers  thereto;  and  tho'  the  De- 

intiieThijis  vife  be  of  all  her  Land  and,  Eftate  in  Upper  Cateshy,  this 

than  the  '      '  • 

;i']iingitfclf.  I  ^^ 


De  Term.  Pafchce,  1729.  919 


is  not  reftrl£live  with  Refpeft  to  the  Eflate  intended 
to  pafs  by  the  Will,  but  only  as  to  the  Land,  as  if  the 
Teftatrix  had  Land  in  another  Parilh,  (fuppofe  for  In- 
ftance    in  Lorper   Catesby)   thofe  Lands  in  Lorver  Ca- 
teshy  could  not  have  palTed  by  the  Will ;    and   as  the 
Word  [Eitate]  {a)  has  been  agreed  and  fettled  to  convey  (")  ^  Vern 
a  Fee  in  a  Will,  it  would  be  dangerous  to  refine  upon  it ;  Pried.  in 
for  then  none  could  give  any  Opinion  thereupon  ;  and  C"^^"-  ^^4 
thefe  Words,  or  the  like,  are  frequently  made  Ufe  of 
in  Wills :  Befides,  the  Word  [Eflate]  if  it  did  not  pafs 
a  Fee  in  the  prefent  Cafe,  would  be  quite  void  ;  fince 
the  Devife  of  the  Lands  did  before  of  it  felf  pafs  an 
Eflate  for  Life,  and  no  Word  in  a  Will  iliall  be  re- 
ie£led  that  can  have  any  Conftru6lion. 

Difmifs  the  Bill. 


Vol.  n.  6  S  ^  K 
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Cafe  170.  Cleaver  verfus  Spur  ling. 

At  the  Rolls. 

A  Freeman  ^Nthony  Ckavcr,  E  Freeman  of  London,   had  a  Son 

having  Tut  and  three  Daughters,  and  advanced  all  his  ChiU 

one  Child,  ^^^^  [^  Marriage   in  his  Life-time ;    his  Son  died  lea- 

that  Child  ving  Sons,  all  his  Daughters  died  alfo  in  his  Life-time, 

in  Part  except  his  eldeft  Daughter  Hannah,   whom  the  Father 

only,  the  r  _  o  ' 

Child  fhaji  advanced  m  Marriage  above  forty  Years  before  his 
Share^'Jith-  Death,  but  the  Certainty  of  the  Portion  did  not  appear 
out  bringing  undcr  the  Father's  Hand,  who  by  his  Will,  taking 
tefore  recel-  Noticc  that  hc  had  advanced  his  only  Daughter  in 
ved  into  Marriage,  gave  to  her  35/.  provided  that  if  Ihe  or 
FoTthroniy  her  Hufband  fliould  refute  to  give  a  Keleafe  to  his  Ex-  ~ 
Meaning  of  ecutors  after  his   fthe    Teftator'sl   Death,    or  fliould 

bringing  the  ,  ,      ■-         ,.(-,       ,        ,      -■  ,    . 

Chiid'sShare  any  ways  trouble  or  diiturb  them,  upon  any  Claim 
intoHotch-  Qj.  Pretence  by  Virtue  of  the  Cuftom  of  London,  that 

pot  IS  to  J  .  nil 

make  an  E-  the  Legacy  of   35/.  given  to  his  Daughter,  Ihould  go 
mon?the     ^^^^  ^°  ^^^  Children  of  his  youngeft  deceafed  Daugh- 
Chiidren.      ter ;    and  gave  the  Bulk  of  his  perlonal  Eftate  (being 
Leafehold)  to  his  two  Grandfons  the  Sons  of  his  de- 
ceafed Son,    and  died  leaving  a  Wife  and   one  only 
furviving  Daughter. 

4  In 
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In  this  Cafe,  after  folemn  Debate,  it  was  adjudged, 
iflt  That  if  the  Daughter  had  been  advanced  only  in 
Part,  fhe  Ihould  {a)  ftill  have  come  in  for  her  full  Or-  («)  Saik. 

phanage,  for  that  the  Child's  bringing  her  partial  Ad- 2 Vem.  234, 
vancement  into  Hotchpot,  is  only   in  Order  to  make  ^^9, 754 
an  Equality  among  the  Children,  and  not  for  the  Be- 
nefit of  the  Mother,    or  to  increafe   the  dead  Alan's 
Part. 

2^/y,  That  if  a  Freeman  having  feveral  Children,  or  has  ^^"3^ 
one  Child,  does  (b)  fully  advance  all  his  Children,  or  Children,  or 
his  fingle  Child,  this  fatisfies  the  Cuftom,  and  is  the  ciiiwrand 
fame  as  if  the  Teftator  had  no  Child  ;    or  if  the  Huf-  fjjy ".  ^'^ 
band  Freeman  before  his  Marriage  compounds  with  his  fully  advan- 
intended  Wife  as  to  her  cuftomary  Part,  it  is  the  fame  ^^,'^■,'1'^*  °",^ 

.p    ,  .p  ■'  Child,  oral! 

as  ir  there  was  no  Wire.  his  Children, 

it  is  the  fame 
as  if  there  was  no  Child,  and  the  Freeman  may  difpofe  of  his  Eftate  as  If  there  was  none;  fo 
if  a  Freeman  compounds  with  his  Wife  before  Marriage  for  her  cuftomary  Part,  it  is  the  fame 
as  if  no  Wife,     [b)  See  the  Cafe  of  Blundcn  verfus  Barker,  Vol.  I. 

■J^dly,  That  if  the  Freeman  fhall  have  advanced  his  if  a  Free- 
Child  in  Marriage,  and  the  Certainty  of  that  Advance-  "'^"  ^^^  ^''- 

i/\  iiT-i  J  1     vanced  his 

ment  does  \c)  not  appear  under  the  treemans  Hand,  Child  on 
this  murt  be  intended  and  taken  to  be  a  full  and  com-  ■^"'^'^g^ 
pleat  Advancement;  and  his  Honour  laid  that  the  Ad-  taintyofthat 
vancement  in  the  prefent  Cafe  being  made  about  forty  ,'^ent'Xes 
Years  before  the  Death  of  the  Freeman,  this  Declara-  not  appear 
tion  in  the  Will,   that  the  Daughter  was  fully  advan-  pveemln^s 
ced  was  an  Evidence  thereof;    efpecially  it  being   fo  Hand,  this  is 
difficult  a  Thing  for  the   Legatees  in   the  Freeman's  as  a  fdi  Ad- 
Will  to  prove  an  Advancement  made  at    that   great  y^""'y^"^ » 

but    the 

Diftance  of  Time  ;  but  it  being  objefted,  that  the  Fa-  Freeman's 
ther's  own  Declaration  in  his  Will  was  of  very  little  ^^ckration 

•1      r  '  1  1  I       •        I       /  alone  in  his 

Avail,  Imce  at  that  Rate  it  would  be  in  the  {d)  Power  wiii  that  be 
of  every  Freeman,  by  making  fuch  Declaration  to  bar  I'J'Jed'hif ' 

•  his  Child,  is  not 
of  itfdf  fuf- 
ficient  Evidence,  (f)  Salk.  426.     I  Vern.  2l6.   2  Vern.  630.  (d)  See  Blumien  \eifus 

Barker.^  ubi  fupra. 
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his  Child  of  the  Orphanage  Part :  Thereupon  a  Proof 
was  read,  that  the  Daughter's  Hufband  had  hlmfelf 
confeffed  he  had  received  above  i  ooo  /.  Portion  with 
his  Wife  from  the  Freeman  at  his  Marriage,  which  was 
fatisfa6lory. 

4?/;/)',  It  was  urged  that  fllll  the  35^/.  Legacy  ought 
to  be  paid  to  the  Daughter,  and  it  would  be  hard  to 
conftrue  the  infifting  in  a  Court  of  Juftice  upon  a 
Matter  as  one's  Right,  to  be  a  Forfeiture,  efpecially 
when  it  was  the  Right  of  a  Feme  Covert. 

'1  he  Free-         To  whlch  it  was   anfwercd,  that  the  Father  havine 

man  by  Ins         ^  _  '  o 

Will  gives  given  this  Legacy  or  3  ^  /.  to  his  Daughter,  upon  the 
%tX^u  cxp'^^fs  Condition  that  Ihe  or  her  Hufhand  fliould  make 
provided  that  no  Claim,  nor  give  any  Dlfturbance  to  the  Executors, 
to  criveTRe-  upon  Prctcnce  of  the  Cuftom  of  London^  and  the  Huf- 
icafe,  or  put  [^^nd  and  his  Wife  having  iniifted  upon  the  Cuftom, 
tors  to  any  the  fame  was  a  Forfeiture  of  the  Legacy  ;  and  how- 
Troubie,      g^^gj.  jj-  nii"ht  have  been  conftrued  to  be  intended  only 

then  her  Vjt-  ^  ,  ,  ^ 

gacyof35  /.  in  tenovem,  yet  being  devifed  over,  and  by  that  Means 
fTersifter's"  a  Right  to  this  Legacy  being  vefted  in  a  third  Perfon, 
Children ;     a  Court  of  Equity  could  not  diveft  it. 

the  Daugh- 
ter claims  her  Orphanage  Part,  and  her  Hufband  joined  in  the  Claim,  and  does  not  claim  the35  I. 
Legacy.    Decreed  the  Daughter  and  her  Hufband's  claiming  the  Orphanage  Part  was  a  Forfei- 
ture, and  the  35  /.  being  vefted  in  the  Devi  fee  over,  Equity  will  not  diveft  it. 

And  the  Mafler  of  the  Rolls  compared  it  to  the  Cafe 
of  a  Devife  of  a  Legacy  to  a  Child,  upon  Condition 
that  ihe  married  with  the  Confent  of  the  Executor, 
but  if  Ihe  Uiould  not  marry  with  fuch  Confent, 
then  the  Legacy  to  go  over;  though  this  (he  faid) 
was  agalnft  the  Rule  of  the  Civil  Law,  according 
to  which  marit^.gium  debet  effe  liberum,  yet  it  is  a 
good  Condition  by  our  Law,  and  when  the  Legacy  is 
once  vefted  in  the  Devifee  over.  Equity  cannot  fetch  it 
back  again.  Alfo  there  was  no  Colour  to  help  the 
I  Defendant 
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Defendant  the  Daughter  to  her  35/.  Legacy,  fince  Ihe 
had  made  no  Claim  to  it  by  her  Anfwer;  and  as  to 
its  being  the  Right  of  a  Feme  Covert,  all  perfonal 
Things  were  under  the  Power  of  the  Hufband,  who 
could  either  releafe  or  forfeit  them ;  wherefore  the 
Court  decreed  that  the  Daughter  was  barred  of  her 
cuftomary  Part,  as  being  fully  advanced,  and  likewife 
that  fhe  and  her  Hufband  had  forfeited  the  35/.  Lega- 
cy by  her  claiming  her  Orphanage  Part  and  by  Reafon 
of  the  Devife  over. 

Cafe  iji. 

Cray  verfus  Willis.  AttheRoiu. 

A   Bequeathed  the  Surplus  of  his  perfonal  Eftate  to  ^-  "^^'^^^ 
*^       B.  and    C.  m.aking   them  Executors,  and   died ;  t^rs  5.''and" 
upon  the   Death   of  B.  the  Qiieftion  was.    Whether  C-m°'^^- 
this  being  a  Matter  Legatory,  and  fueable  In  the  Spi-  fitfuary  Le- 
ritual  Court  (where  Survivorfliip  would  not  be  allowed)  ^^^^L^' 
the  Survivor  Ihould  be  liable  to  account  with  the  Re-  whole  fliaii 
prefentative  of  the  deceafed  Executor  ?   And  after  Time  ^"'^'"^  ^''^' 
taken  to  conlider  of  the  Cafe,  his  Honour  now  gave 
his  Opinion. 

Maftcr  of  the  Rolls:  A  Right  of  Survivorfiilp  is  as 
good  as  a  Right  by  Defcent ;  neither  is  there  any  Thing 
unreafonable  or  unequal  in  the  Law  of  Jointenancy, 
each  having  an  equal  Chance  to  furvive ;  and  the  Du- 
ration of  all  Lives  being  uncertain,  if  either  Party  has 
an  ill  Opinion  of  his  own  Life,  he  may  fever  the  Join- 
tenancy  by  a  Deed  granting  over  a  Moiety  In  Trull 
for  himfelf ;  fo  that  Survlvorlliip  can  be  no  Hardfliip, 
where  either  Side  may  at  Pleafure  prevent  It.  It  Is 
plain  that  at  Law  In  Cafe  of  a  Grant  of  a  Term  for 
Years  to  two,  the  Thing  granted  muft  furvive,  If  the 
Jointenancy  be  not  fevered. 
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The  hardeft  Cafe  of  a  Jointenancy,  and  which  was 
thought  fo  to  be  in  the  Houle  of  Lords,  w^as  that  of  WiU 
kinfon  verfus  Shearman  cited  in  Cook  verfus  Cook,  i  Vern. 
545.  where  one  devifed  Lands  to  his  two  Daughters  and 
the  Heirs  of  their  Bodies,  one  of  them  died  leaving  IlTue, 
and  the  Survivor  claimed  tlie  Whole,  they  having  been 
Jointenants  for  Life,  wath  feveral  Inheritances;  the 
Lords  were  inclinable  to  give  a  Moiety  to  the  IlTue  of 
the  Daughter  who  died  firft;  but  the  Judges  inform-  . 
ing  their  Lordlhips,  that  the  Law  was  fettled  in  this 
Point,  They  would  not  alter  it.  A  Right  of  Survlvor- 
Ihip  is  much  more  reafonable  than  a  Right  by  Occu- 
pancy ;  and  yet  this  latter,  as  unreafonable  as  it  was, 
prevailed  until  the  Statute  of  Frauds  took  it  away. 

But  put  the  Cafe  of  a  Trufl  inftead  of  a  legal  Eflate, 
or  fuppofe  Lands  are  granted  for  Years  to  A.  in  Truft 
for  B.  and  C.  B.  dies,  and  his  Executors  get  a  Moiety 
of  the  Term  affigned  to  them  by  the  Truftee,  yet  a 
Court  of  Equity  would  help  the  furviving  Join- 
tenant  to  that  Moiety  againft  the  Executors  of  him 
who  died  firft.  2  Vern.  556.  Aflon  verfus  Smallman. 
Now  this  is  pretty  near  the  prefent  Cafe,  which  is  that 
of  a  Truft,  fince  every  Executor  after  Debts  paid,  is  a 
Truftee  for  the  Legacies. 

But  it  is  obje£led,  that  in  Cafe  of  a  Legacy  given  to 
two,  it  IhaJl  not  furvive,  becaufe  a  Legacy  is  recover- 
able in  the  Spiritual  Court,  where  the  Rule  of  the  Civil 
Law  takes  Place,  which  Rule  is  againft  Survivorihip. 

Rc'fl>.  I  do  not  fee  that  a  Court  of  Equity  fliould, 
even  in  Cafe  of  a  Legacy,  judge  according  to  the  Civil 
Law,  but  ought  rather  to  purfue  the  Common  Law, 
wdiich  is  the  general  Law  of  the  Land  ;  for  all  Lega- 
tees are  Volunteers,  and  ought  to  ftand  or  fall  by  the 
I  Rule's 
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Rules  ot"  the  Common  Law.  And  that  this  Court  does 
in  other  Cales  determine  the  Right  of  Legacies  accord- 
ing to  the  Rules  of  the  Common,  and  not  of  the  Ci- 
vil Law,  is  plain  from  a  common  Cafe ;  as  fuppofe  I 
deviie  to  my  Daughter  loco  /.  on  Condition  that  (lie 
marry  with  her  Mother's  Confent,  with  a  Devife  over 
in  Cafe  fhe  does  doc  marry  with  fuch  Confent ;  if  the 
Daughter  does  marry  without  her  Mother's  Confent, 
a  Court  of  Equity  determines  the  Devife  over  and 
the  Condition  to  be  good,  though  the  Civil  Law  fiys 
they  are  both  {a)  void,  for  by  that  Law  marhagium  (a)  See  the 
debet  ejfe  libemm.  And  if  a  Court  of  Equity  is  to  de-  CaT'''"° 
termine  according  to  the  Rules  of  the  Common  Law  in 
the  Cafe  of  one  Legacy,  why  not  in  others?  Belides, 
in  Cafe  of  a  Legacy  or  Term  for  Years  given  to  two, 
if  the  Executors  alTent  to  the  Legacy,  and  one  of  the 
Legatees  dies,  the  Legacy  then  will  be  admitted  to 
furvive,  becaufe  by  the  Confent  of  the  Executors  the 
Legacy  is  become  a  legal  Property,  and  confequently 
determinable  according  to  the  Rules  of  the  Common 
Law. 

Now  it  is  not  very  reafonable  that  when  the  Debts 
are  all  paid  (as  they  are  in  this  Cafej  the  Executors 
delaying  to  give  their  Confent  to  do  wliat  in  Equity 
they  ought,  nay  what  they  are  compellable  to  do,  vicsi. 
to  confent  to  a  Legacy,  Ihould  defer  the  vefting  a  legal 
Right  in  a  third  Perfon. 

But  if  this  were  fo,  here  is  an  implied  Ajfent :  If  I 
devife  a  Term  for  Years  to  my  Executor,  who  enters 
generally,  he  may  prima  facie  take  as  Legatee,  this  be- 
ing more  for  his  Advantage;  tho'  it  is  otherwife  where 
I  devife  a  Term  to  my  Executor  for  Life  only,  with 
Remainder  to  J.  S.  Becaufe  if  the  Term  were  vetted  in 
the  Remainder-man,  it  could  not  be  divefted  out  of 
him  again,  and  fo  might  make  a  Devaftavit,  i  Roll. 

Abr. 
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Ahr.  619.  Cro.  Eli^^i.  347.  Pannel  verfus  Fenn;  and  tho' 
the  prefentCafe  is  of  a  Devife  of  a  Surplus,  and  it  muft 
be  admitted,  that  until  Debts,  isfc.  are  paid  it  cannot 
be  known  what  that  Surplus  is,  yet  here  where  all  the 
Debts  and  Legacies  are  paid,  it  may  well  be  known 
what  it  is,  and  fo  there  may  be  an  AiTent  to  this  Le- 
gacy. Farther,  if  thefe  two  joint  refiduary  Legatees 
fliould  be  taken  as  Tenants  in  common,  then  if  one  of 
them  had  died  in  the  Life  of  the  Teftator,  one  Moie- 
ty of  the  perfonal  Eftate  would  have  gone  to  the  next 
of  Kin  to  the  Teftator  according  to  the  Statute  of 
Diftribution,  which  would  hardly  be  admitted. 

As  to  Authorities,  tho'  there  may  be  fome  fcattered 
ones  againft  Survivorftiip,  in  Cafe  of  a  Legacy's  being 
bequeathed  to  two,  yet   the  laft  and  moft  conliderable 
Authority  is  in   i  Vern.^^z.  Lady  Shore  versus  Billing f- 
ley,  (the  fame  Cafe  reported  in  Jones  [Thomas]   162.) 
where  it  was  adjudged  before  the  Delegates,  decreed  by 
Lord  Keeper  North,  which  Decree  was  alfo  affirmed  by 
Lord  Jefferies,    that  where  a  Surplus  of  a  perfonal  E- 
ftate  was  devifed  to  A.  and  B.  this  was  a  joint  Devife, 
and  ihould  furvive ;    and  that  it  was  the  fame  as  if  A. 
and  B.  had  been  made  joint  Executors,  and  A.  had  pof- 
feffed  a  Moiety  of  the  Goods  and  died,  in  which  Cafe  the 
Survivor  lliould  have  all ;  and  there  it  is  faid,  that  the 
Cafe  of  Cox  verfus  ^iantock,  which  in  i  Chan.  Cafes  238. 
was   at  firft  decreed  to  the  DifTatisfaftion  of  the  Bar, 
was  reverfed  upon  a  Rehearing;  and  agreeably  thereto, 
(vi^.)  that  there  fhould  be  a  Survivorfhip,  was  decreed 
in  2  Chan.  Cafes  6/\.  where  a  Devife  of  a  Surplus  was  to 
Executors  j    and  the  Lord  Chancellor  faid  it  would  fur- 
vive upon  the  Death  of  either  ;    his  Lordlhip  in  that 
Cafe    making   Ufe    of   this    Expreffion,    The   Judges 
rvill  have  it  fo.     See  alfo  Jones  [Thomas']  i  3  o.  Baflard 
verfus  Stukely,  where  a  Devife  was  ot  the  Surplus  to 
two,  upon  which  the  Executor  confented,  and  then  one 
4  died. 


De  Term.  JT.  Trin.  1729.  ^33 

died,  this  Confent  of  the  Executor  turned  the  Right 
of  the  Legatee  into  a  legal  Property,  which  therefore 
ftiould  fur\rive,  accordingly  I  think  the  Survivor  muft 
in  the  prefent  Cafe  take  the  Whole. 

By  which  this  Point  feems  now  fully  fettled  in  Fa- 
vour of  Survivorfhip. 

Poulfon  verfus  Wellington.  ^^^^n- 

•'  ^  Lord  Chan- 

'  I  'HE  Plaintiff,  as  Adminillrator  of  his  late  Wife  "  "'^    '"^" 
-■-     lUry^  who  was  the  Widow  of  one  JVellineton,  a  a  widow 

J,  ,  ,  "  of  a  r  rec- 

Freeman  of  London^  brought  this  Bill  for  the  Recovery  man  of  ion- 
of  four  Ninths  of  Wellington  the   Freeman's  perlonal  qI^^^^^  ''^^ 

Eltate.  and  died  in- 

tedate,  was 
intitled  to  four  Ninths  of  his  perfonal  Eftate,  and  having  by  Deed  afHgned  over  her  four 
Ninths  for  her  fcparate  Ufe  in  Cafe  of  Marriage,  and  to  fuch  Perfons  as  flie  ftiould  appoint,  and 
for  Want  of  fucii  Appointment,  then  to  her  Cliiidren ;  the  Widow  intending  to  marrv 
a  fecond  Hufband,  by  another  Deed  to  Which  the  intended  Hufband  was  Party,-  in  Confidera- 
tionof  the  intended  Marriage,  and  of  a  Settlement  made  on  her  by  him,  recites  that  if  fhe  did 
jiotdifpofc  of  her  four  Ninths,  tlie  Hufband  would  be  intitled  thereto,  and  then  affigns  it  over 
to  Truftees  in  Truft:  for  the  intended  Hufband  during  their  joint  Li\es,  fubjed:  to  her  Control 
and  Difpofal  by  Writing,  and  dies  without  difpofing  of  it.  Decreed  tlie  fecond  Hufband  is  a 
Purchafer,  and  the  Recital  that  he  would  be  intitled  to  it  if  the  Wife  fliould  hot  difpofc  of  it 
Was  a  Gift. 

The  Cafe  was ;  Wellington  the  Freenian  had  a  Wife, 
the  faid  Mary^  and  three  Children,  and  died  intellate; 
Mary  the  Widow,  after  the  Death  of  her  firll  Huf- 
band, and  before  her  fecond  Marriage,  by  Indenture 
dated  the  ^cth  oi  November  1719,  alligned  five  Ninths 
of  her  late  Hufband's  perlonal  Effate  in  Trulf  for  her 
Children,  and  as  to  the  four  remaining  Ninths,  to 
which  Ihe  was  intitled,  (three  Ninths  as  her  cuftomary 
Part,  being  a  Freeman's  Widow,  and  a  Third  of  a 
I'hird  being  the  dead  Man's  Part,  which  made  another 
Ninth,  and  belonged  to  the  Widow  by  the  Statute  of 
Diilribution  of  Intertatc's  Eftates,)  the  Widow  by  her 
faid  Deed  of  the  30th  o{  November  17  19,  alligned 
thefe  four  Ninths  to  Trulfees,  in  Truft  for  her  fepa- 
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rate  Ufe  for  her  Life,  in  Cafe  llie  Ihould  marry, 
and  afterwards  in  Truft  for  Inch  Purpofes,  and  fuch 
Perfons  as  (he  fhould  by  Deed  to  be  attefted  by  two 
Witneffes  appoint ;  and  for  Want  of  fuch  Appoint- 
ment, to  her  Children  by  the  firft  Marriage  ;  but  the 
Hulband  which  llie  fhould  marry,  on  his  furviving  her, 
to  have  200  /.  out  of  the  four  Ninths.  Afterwards, 
fhe  having  agreed  to  marry  the  Plaintiff,  by  Indenture 
dated  the  nth  January  1720,  to  which  the  Plaintiff 
was  a  Party,  and  attefted  by  two  Witneffes  purfuant 
to  the  Power,  reciting  that  fhe  had  before  fettled  the 
Childrens  five  Ninths  in  Truft  for  them,  and  that  in 
Cafe  fhe  fhould  make  no  Appointment  of  her  own 
four  Ninths,  they  would  belong  to  her  then  intended  HuJ- 
band  the  Plaintiff  Poulfon,  by  this  Deed  alTigned  her  faid 
four  Ninths  in  Truft  for  the  Plaintiff  Poulfon  during 
their  joint  Lives,  but  fhe  to  have  the  Management  and 
Ordering  thereof  during  the  Coverture,  or  by  any 
Writing  duly  attefted  to  appoint  it  over;  and  the  Plain- 
tiff Poulfon  by  this  Indenture  covenanted  to  fettle  a 
Leafehold  Eftate  upon  the  Wife  for  her  Life,  and  af- 
terwards to  the  Iffue  of  the  Marriage.  The  Plaintiff 
Poulfon  married  the  faid  Mary,  and  fhe  afterwards  dy- 
ing without  IfTue  by  him,  and  w^ithout  making  any 
Appointment, 

The  Qiieftion  was,  to  whom  the  Wife's  four  Ninths 
fhould  go,  whether  to  the  fecond  Husband,  or  only 
the  200  /.  to  go  to  him,  and  the  Refidue  to  her  Chil- 
dren, for  want  of  an  Appointment  made  by  the  Wife 
after  the  fecond  Marriage? 

Lord  Chancellor  for  fome  Time  much  doubted  there- 
of, for  that  the  Plaintiff  the  Husband  had  Notice  of 
the  Wife's  firft  Deed  ;  but  becaufe  he  was  a  Purchafer 
of  thefe  four  Ninths,  and  it  being  recited  in  the  lalt 
Deed,  that  in  cafe  the  Wife  died  without  making  an 
I  Appointment, 
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Appointment,  the  Plaintiff  the  fecond  Husband  would  be 
intitled  thereto,  which  (tho'  but  a  Recital)  yet  Ihewed 
the  Intention  and  Agreement  of  the  Parties,  and  a- 
mounted  to  an  [informal]  Appointment,  and  as  no 
ilri6l  Form  is  requifite  to  conftitute  fuch  Appoint- 
ment, and  lince  the  latter  Deed  varied  the  Power  re- 
ferved  to  the  Wife,  the  firft  Deed  requiring  that  it 
fhould  be  by  Writing  attefted  by  two  WitneiTes,  and 
yet  by  the  latter  Deed,  the  Power  of  Appointment 
referved  to  the  Wife  being  by  any  Writing  duly  at- 
tefted, (in  which  Cafe  a  Writing  would  have  been 
duly  attefted,  tho'   it  had  but  one  Witnefs ;) 

For  thefe  Reafons  his  Lordfhip,  yet  with  fome  Heft- 
tation,  decreed  the  four  Ninths  to  the  Plaintift  the 
fecond  Husband,  but  at  the  fame  Time  declared  it  to 
be  clearly  his  Opinion,  that  if  the  Plaintiff"  the  fecond 
Husband  had  no  Notice  of  the  firft  Deed  made  by  the 
Wife  while  ihe  was  a  Widow,  this  would  have  been  a 
void  Deed,  and  fraudulent  as  againft  him. 

This  Decree  was  afterwards  affirmed  on  an  Appeal  May  1730. 
to  the   Houfe  of  Lords. 


Povicll  verfus  Price  &  al\  ^  e contra.  ^"-^^  '73. 

In  Scacc'. 


U 


PON  Sir  Thomas  Powell\  Marriage  with  Elizabeth  Articles  on 


Manfell,  and  in  Confideratlon  of  it,  and  of  J^'J^L^nds 
5000/.  Portion,  by  Articles  dated  the  2d  of  iVf^rc/;  on  Hufband 
1593.   for  making .  Provifions  for  the  IlTue  of  that  j;;^;,^;;;;;";' 

Marriage,  Remainder 
to  their  firft, 
Wf.  Son  of  the  Marriage,  Remainder  to  the  Heirs  Male  of  the  Eodv  of  the  Hufhand  by  any 
Wife,  Remainder  to  the  Heirs  of  the  Body  of  the  Hufbind  by  the  firft  Wife,  Remainder  to 
the  Huftjand  in  Fee,  with  Provifions  for  the  Daughters  of  the  firft  Marriage,  if  no  Son;  Huf- 
band  has  one  Daughter  by  the  firft  Wife,  fuffers  a  Recovery,  and  marries  a  fecond  Wife,  and 
takes  Notice  of  the  firft  Marriage  Articles  in  his  fecond  Marriage  Settlement ;  the  Daughter 
by  the  firft  Marriage  barred  by  this  Recovery. 
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Marriage,  Sir  Thomas  Pon^ell  covenanted  with  the  Wife's 
Truftees  to  make,  do  or  execute,  one  or  more  Con- 
eyance  of  the  Premiffes  In  QLieition  in  Carmartben/Jmr, 


V 


and  for  the  better  diredling  the  making  of  the  faid 
Settlement,  to  the  Ufe  of  himfelf  for  Life,  without 
Wafte,  Remainder  to  Truftees  and  their  Heirs  during 
his  Life  to  preferve  contingent  Remainders,  Remainder 
as  to  Part,  to  Elizabeth  the  Wife  for  her  Jointure,  Re- 
mainder as  to  the  whole,  to  the  Ufe  of  the  firft,  ^c. 
Son  of  the  Marriage  in  Tail  Male  fucceilively,  Re- 
mainder to  the  Heirs  Male  of  his  own  Body,  (/.  e.  by 
any  Wife)  Remainder  to  the  Heirs  of  his  Body  by  his  faid 
Wife  Elizabeth,  and  for  want  of  fuch  liTue,  Remainder 
to  the  right  Heirs  of  Sir  Thomas  Pon-ell  himfelf.  In 
which  Articles  there  was  a  Claule  impowerlng  Sir  Tho- 
mas Porvell  and  his  Lady  to  make  Leafes  at  the  old 
Rent ;  alfo  a  Claufe,  that  if  Sir  Thomas  Pon-ell  fhould 
die  without  IfTue  Male  by  Eli-zjibeth^  and  there  Ihould 
be  Daughters,  if  but  one  Daughter,  then  fuch  Daugh- 
ter fhould  have  the  Sum  of  30C0/.  if  more  Daugh- 
ters than  one,  4000  /.  among  them,  and  this  was  a- 
greed  to  be  fecured  on  fome  Part  of  the  Eff  Jte. 

The  Fa£l  happened  to  be,  that  there  was  but  one 
Daughter  by  this  Marriage,  Elizabeth  married  to  the 
Defendant  Sir  John  Price^  and  no  Son. 

Sir  Thomas  Porvell  furviving  his  firfi:  Wife  Elizabeth, 
and  intending  to  marry  a  fecond  Wife,  Judith  the 
Daughter  of  Sir  James  Herbert,  fuffered  a  Common 
Recovery  of  the  PremiiTes,  and  by  Leafe  and  Releaie 
dated  the  25  ii?'  26  July  1698.  fettled  his  whole  E- 
flate  to  the  Ufe  of  himfelf  for  Life,  Remainder  as  to 
Part,  to  the  Ufe  of  his  fecond  Wife  for  Life,  Remain- 
der to  the  firff,  ip'c.  Son  of  the  fecond  Marriage  in 
Tail  Male  fuccelhvely.  Remainder  to  I'ruifees  for  500 
Years  to  raifc  5CCC/.  for  Daughters  of  the  jMarriage, 
2  (if 
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(if  no  Son)  Remainder  to  Sir  Thomas  Powell  in  Fee ; 
as  to  the  other  Part  of  the  Premiffes,  to  the  Ufe  of 
Truftees  for  ninety-nine  Years,  in  Truft,  after  Sir  Tho- 
mas Powell's  Death,  to  raife  3000/.  for  Elizabeth,  Daugh- 
ter of  Sir  Thomas  Powell  by  the  firft  Marriage,  (now 
Lady  Price);  and  this  was  declared  to  be  in  Satisfac- 
tion of  all  Monies  fhe  was  intitled  to  by  the  firft 
Marriage  Articles ;  and  in  the  mean  Time  ilie  to  have 
1 00  /.  per  Annum  for  her  Maintenance,  Remainder  to 
Sir  Thomas  Powell  and  his  Heirs.  Three  of  the  Manfells 
(Relations  of  the  firft  Wife)  were  Parties  to  this  fecond 
Marriage  Settlement.  Sir  Thomas  Powell  had  liTue  three 
Daughters  by  his  fecond  Wife,  but  no  Son,  and  died  in 
Auguft  1720. 

The  Qiieftion  was,  (here  being  Notice  of  the  firft 
Marriage  Articles,  by  which  there  was  a  Limitation, 
after  that  to  the  Heirs  Male  of  Sir  Thomas  Powell 
by  any  Wife,  To  the  Heirs  of  the  Body  of  Sir  Thomas 
hy  Elizabeth  his  jirfl  Wife)  whether  this  being  in  cafe 
of  Articles,  ftiould  not  be  taken  as  if  the  Limitation  had 
been  to  the  Daughters  of  Sir  Thomas  Powell  by  his  firfi 
Wife,  for  then  they  could  not  be  barred  by  the  Recovery. 

For  Sir  John  Price  and  his  Lady  it  was  infifted,  that 
her  Mother  and  the  Iflue  of  the  Marriage  (and  confe- 
quently  the  Lady  Price  as  being  the  on"ly  Child  of  the 
Marriage)  were  Purchafers  in  Coniideration  of  the 
Marriage  and  the  Mother's  Portion  of  5000/.  That 
the  Limitation  to  the  Heirs  of  the  Body  of  Sir  Thomas 
Powell  by  Elizabeth  his  firfl  Wife,  being  by  way  of 
Articles,  muft  be  the  fame  as  if  it  had  been  to  the 
Daughters;  for  it  could  not  be  intended  in  Favour 
of  the  Sons  of  that  Marriage,  there  being  an  ex- 
prefs  Limitation  before  to  them  ;  and  tho'  if  this 
had  been  in  a  Settlement,  there  being  a  precedent 
Limitation   for  Life   to  Sir  Thomas  Powell,    it   would 
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have  been  an  Eftate-tall  In  him,  and  barrable  by  the 
common  Recovery,  yet  It  was  othervviie  where  it 
rerted  upon  Articles  ;  for  in  that  Cafe,  an  exprefs  E- 
ftate  for  Life  being  limited  to  the  Hulband,  (as  here)  fuch 
exprefs  Eftate  excludes  the  raifing  or  vetting  of  any  dif- 
ferent Eftate  in  him,  by  Virtue  of  any  Limitation  to 
the  Heirs  of  his  Body ;  and  fo  it  was  determined  in  the 
{a)  See  ante  Cafe  of  {a)  Wefl  and  Errijfey,  which  tho'  adjudged  in  the 
■^^'^'  Exchequer  contrary  to  what  was  now  laboured  for,  yet 

that  Judgment  was  reveri'ed  in  the  Houfe  of  Lords  ; 
(i)See Vol.1,  ijke^vife  '\n  the  Cafe  of  Tre-vor  (h)  and  Trevor,  decreed 
firft  by  Lord  Cliancellor  Macclesfield,  and  afterwards 
affirmed  in  the  Houfe  of  Lords,  as  alfo  2  Vern.  526. 
Leonard  verfus  Earl  of  Snjfex,  and  White  verfus  Thornbo- 
rough,  2  Vern.  702.  It  was  admitted  there  was  a  prior 
Limitation  in  the  Articles  to  the  Heirs  Male  of  the 
Body  of  Sir  Thomas  Powell  by  any  Wife,  but  this  being 
by  way  of  Articles  muft  have  the  fame  Conftru£lion 
as  if  it  had  been  to  the  Sons  of  Sir  Thomas  by  any 
Wife,  and  the  fubfequent  Limitation  was  to  the  Heirs 
of  the  Body  of  Sir  Thomas  Powell  ly  Elizabeth  his  firfl 
Wife,  fo  that  the  Daughters  by  the  firft  Wife  were  then 
in  View,  their  farther  Advancement,  upon  the  Con- 
tingency of  Failure  of  Iflue  Male,  in  Contemplation 
of  the  Parties,  and  the  Benefit  of  fuch  Contingency 
was  to  be  an  Addition  to  their  Portion,  and  might 
v/ell  be  intended  to  make  it  up  equal  to  what  their 
Mother  brought,  which  was  5000  /.  and  though 
there  was  a  Portion  of  3000/.  for  one  Daughter, 
and  4000  /.  for  more  Daughters  by  the  firft  Mar- 
riage, yet  this  was  a  Provilion  which  was  to  come  to 
them  in  all  Events,  but  then  the  Daughters  by  the  firft 
Marriage  were  to  have  the  Benefit  of  this  Contingency 
bclides,  to  have  the  Land  if  there  were  no  Sons,  which 
would  be  fome  Corapenfation  for  the  Smallnefs  of 
their  Portion. 

I  It 
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It  was  alfo  admirtcd,  that  if  the  Truftecs  or  fecond 
Wife  had  no  Notice  of  the  Articles  made  on  the  firll 
Marriage,  then  their  being  Piirchafers  without  No- 
tice, would  have  been  a  Bar  to  the  Plaintiff's  Claim 
by  the  Articles. 

On  the  other  Side  It  was  faid  and  refolded,    that 
though  here  was  Notice  of  the  Marriage  Articles,   yet 
the   3000/.  fecured  by  the  Settlement   on    the  fecond 
Marriage,    was  an  a^lual  Satibfadlion  of  all  Demands 
by  thefe    Articles ;  and   though   a  Limitation  by  Ar-  ^''■"^^'^y 
tides  to  the  Heirs  Male  of  the  Marriage,  after  an  ex-  LTmiTat^n 
prefs  Eftate  for  Life  to   the  Father,  Ihall  be  taken  to  ''/^if^i^ge 
mean  a  Remainder  to  the  firll:,  tfc.  Son,    it  does  not  theHeirsof 
follow,    that  fuch  a  Limitation    to  the  Heirs  of  the  Jj'j^'^"/^ 
Body,  muil;  be  equivalent  to  a  Remainder  limited  to  the  Heirs 
Daughters  ;    efpecially  m  this  Cafe,  where  they  were  fhTBodyof 
poftponed  ro  the  Limitation  to  the  Heirs  Male  of  the  the  Man; 
Body  of  Sir  Thomas  Powell  by  any  Wife,    and  where  more  ]T- 
there  was  an  exprefs  pecuniary  Provilion  made  for  the  ^'°'"'^'^  '''^" 
Daughters  by  the  firll  Wife,    which  was  all  the  faid    ''"^ 
Daughters  were   to  depend  upon  ;    belides,    that  Sons 
are    of  a   different    Confideration    in    Equity    from 
Daughters,  they  being  to  fupport  the   Name  of  the 
Family,    which   Daughters   do  not ;    alfo  In  the  ge- 
neral Courfe  of  Marriage  Settlements,    Daughters  are 
provided  for  by  pecuniary  Portions,  and  not  by  Land  j 
that  the  legal  Eftate  being  now  in  thofe  who  claimed 
under   the  fecond  Marriage    Settlement,    and  had  an 
equal  Equity,    it  would  be  hard   to  take   the  Benefit 
of  the  Law  from  them,    by  raking   into  old  ftale  Ar- 
ticles, and  difturbing  Settlements  made  on  valuable  Con- 
fideration, as  that  In  the  prefent  Cafe  was,  where  the 
Parties  had   both  the  Law  and  Equity  on  their  Side. 
As  to  the  Cafe  oiWeft  verfus  Erijfey,  that,  it  was  true, 

was 


940  1^^  Term.  S.  Tr'tn.  1729. 


was  adjudged  in  the  Houfe  of  Lords  contrary  to  the 
Decree  made  here  in  the  Exchequer ;  yetif  there  Ihould 
be  any  Difference  betwixt  that  and  the  prefent  Cafe, 
there  might  be  Reafon  to  lay  hold  of  it :  Now  there 
was  this  Diverfity  ;  in  the  Cafe  of  We^  verfus  Eriffey 
no  Portion  was  provided  for  the  Daughters  of  the  firit 
Marriage;  in  the  prefent  Cafe  Portions  in  .all  Events 
are  fecured  to  fuch  Daughters.  In  Weft  verfus  Erifey, 
after  the  Limitation  in  the  Articles  to  the  Heirs  Male 
of  the  Body  of  the  Hulband  and  Wife,  with  Remain- 
der to  the  Heirs  Male  of  the  Body  of  the  Hufband  by 
any  Wife,  came  the  Remainder  to  the  Heirs  Female  of 
the  Body  of  the  Husband  by  the  firfi  Wife,  Szc.  fo  that 
the  Daughters  were  more  immediately  in  the  View  and 
Contemplation  of  the  Parties  in  that,  than  in  the  pre- 
fent Cafe. 

Befides  which,  it  was  obfervable  (as  Mr.  Baron  Com- 
mins  faid)  that  in  the  Year  1^93,  when  thefe  Articles 
were  made,  it  was  ufual  to  conftrue  a  Remainder  to 
the  Heirs  Male  of  the  Body  to  mean  and  intend  the 
firll,  ^c.  Son  of  the  Marriage  ;  and  if  fo,  it  would 
be  reafonable  to  interpret  Articles  according  to  the 
Time  in  which  they  were  executed;  neither  ought 
Length  of  Time  to  make  any  Alteration  in  Favour  of 
the  Daughter  by  the  firft  Marriage,  who  had  what  was 
then  thought  and  agreed  upon  to  be  a  competent  Pro- 
vifion  for  her ;  that  it  was  a  material  Circumftance  in 
Favour  of  the  fccond  Marriage  Settlement,  that  three 
of  the  Manjells  (Relations  to  the  firlf  Wife)  were  Par- 
ties thereto ;  from  whence  it  feemed  that  by  the  ge- 
neral Opinion  of  the  Relations  of  Sir  Thomas  Porvell's 
firft  Wife,  this  3000/.  in  all  Events  was  thought  a 
lufficient  Provifion  for  Lady  Price,  the  only  Daughter 
by  the  firft  Marriage,  which  might  rcafonably  induce 
the  Court  to  think  fo  too.  And  by  the  fame  Reafon  that 
I  Lady 
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Lady  Price  would  come  in  for  the  Eftate,  fhe  might 
have  barred  the  fecond  Wife  of  Sir  Thomas  Porvell 
of  her  jointure,  if  Ifie  had  been  living,  and  likewife 
her  Daughters  of  their  pecuniary  Portions,  which  would 
be  very  hard. 

Wherefore  it  was  decreed,  that  Lady  Price  was  not 
intitled  to  the  PremifTes  in  Queftion  by  Virtue  of  the 
Limitation  in  the  firfl  Marriage  Articles,  to  the  Heirs 
of  the  Body  of  Sir  Thomas  Powell  by  his  firfl:  Wife. 


Whitchurch  verfus  Golding. 


Cafe  174. 

Lord  Chan- 
cellor King. 

UPON  a  Demurrer  for  not  annexing  an  Affidavit,  Abridg.  of 
that  the  Deed  inquired  after  by  the  Bill  was  not  EqSv'"  4. 
in  the  Cuftody  of  the   Plaintiff,    and  upon  Debate  of  j„  3  Bi,, 
the  Matter,  and  looking  into  the  Cafes  in  i  Chan.  Cafes  P"fe'y  f°r 
1 1.  (Anonymiis)  and  (a)   i  Fern.  180.  it  was  ruled  by  ing  oVT 
Lord  Chancellor,  that  if  a  Bill  be  brought  only  for  Dif-  ^«d,  or  to 
covery  and  Delivering  up  of  a  Deed  or  Deeds,  and  which  Deed  deii- 
prays  no  other  Relief,    there   it  is  not  necelTary  the  ^""^^  "p?  "'^ 
PlaintilT  Ihould  annex  an  Afridavit  that  he  hath  not  the  nexing  an 
Deed  or  Deeds  in  his  Cuftody ;  for  it  cannot  be  intended  t^^theDeej 
a  Man  will  bring  a  Bill  only  for  difcovering  or  delive-  jsiort;  fma 
ring  up  of  that  Deed  which  he  himfelf  is  pofTefTed  of  j  prayed'^ge^-^ 


but  if  the  Bill  be  for  Relief  generally  upon  any  Deed  or  neraiiy,as^to 
Bond,  as  to  recover  the  Money  upon  the  Bond,  or  the  Moiie" 


recover  the 
on  a 

profits  of  Land   under  the  Deed,  in  this  or  the  like  ,^°"''- 
Cafe,  there  muft  be  an  Affidavit  annexed  to  the  Bill,  247,  310. 
that  the  Deed  is  not  in  the  Plaintiff's  Cuftody,  becaufe  ^  ^^''''^f^- 
fuch  a  Bill  does  by  Confequence  feek  to  transfer  the  i  Vern.  59. 
Jurifdi(3:ion  from  the  Common  Law  to  the  Court  of  *^°"'"- 
Equity. 
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And  note,  the  very  next  Day,  in  the  Cafe  of  Sauri' 
ders  verfus  Stephens,  on  Demurrer  to  a  Bill  for  Want  of 
an  Affidavit  annexed,  that  the  Deed  was  not  in  the 
Plaintiff's  Cuftody,  the  Lord  Chancellor  gave  the  fame 
Rule,  with  the  fame  Diverfity. 

Cafe  175.  Tynt  verfus  Tynt. 

At  the  Rolls. 

A.  is  Princi-  A  Was  appointed  Receiver  of  the  Plaintiff  Sir  Ua^' 
pal  in  a  Re-   'J  ^»  ■^^cllTynt\  Eftate  durlng  his  Infancy,  and  B.  and 

cognizance      _  y      '  o  '  C   »        ll-**         •  r» 

of  5000/.  C.  were  the  Sureties  or  A  all  joining  in  a  Recognizance 
aiid  5  and  ^^  j.}^g  j^^g  Mafter  of  the  Rolls  (Sir  John  Trevor)  to  ac- 
tiesj.i'. does  count  yearly. 

afterwards 

jointure  his  Wife  before  Marriage  in  fome  Lands,  without  Notice  either  to  the  Wife  or  her 
Friends  of  this  Recognizance,  and  devifes  his  real  and  perfonal  Eftate  to  B.  one  of  his  Sureties, 
and  dies.  Firft  the  perfonal  Eftate  of  A.  the  Principal  fliall  be  applied  towards  this  Recogni- 
zance then  his  Land  devifed,  the  Devifee  being  a  Volunteer,  next  the  Paraphernalia  of  the 
Wife  of./,  the  Principal,  and  lajlly  the  two  Sureties  fhall  contribute  to  make  up  the  Deficiency. 

There  was  3000/.  found  in  Arrear  in  A's  Hands, 
who,  after  giving  this  Recognizance,  fettled  a  good  Part 
of  his  Lands  In  Jointure  upon  his  Wife  before  Mar- 
riage, neither  the  Wife  nor  her  Friends  having  Notice 
of  the  Recognizance  when  the  Settlement  was  made. 
A.  the  Huftand,  who  was  the  Receiver,  by  his  Will 
devifed  all  his  real  and  perfonal  Eftate  to  B.  one  of  his 
Sureties, making  him  his  Executor,  and  died;  the  Plain- 
tiff Sir  Hnfrpcll  Tynt  put  the  Recognizance  in  Suit,  upon 
which  the  Widow  of  A.  the  Receiver,  who  was  the 
Jointrefs,  prayed  that  the  perfonal  Eftate  of  her  Huf- 
band  might  be  firjl  liable,  and  her  Bona  Paraphernalia 
exempted;  idly,  the  Land  devifed  to  B.  the  Surety; 
and  In  the  next  Place,  the  Jointrefs  being  a  Purchafer 
without  Notice,  that  the  Land  of  the  other  Cognlzor 
the  Surety  Ihould   go  towards  Satlsfa6lion  of  the  Re- 


cognizance. 
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Mafler  of  the  Rolls:  It  Is  plain,  that  all  the  perfo- 
na!  Eltate  of  J.  the  principal  Cognizor  ought  to  be  firft 
applied  to  latisfy  this  Recognizance,  then  the  Land  de- 
vifed  by  A.  to  B.  the  Surety,  for  fuch  Devifee  is  a  Vo- 
lunteer, and  the  Jointrefs  a  Purchaler ;  but  as  to  the 
Lands  of  the  other  Cognizor  the  Surety,  they  ought 
to  be  lalt  applied,  and  the  Jointure  muft  be  liable  be- 
fore thefe,  for  all  the  Eilate  of  the  principal  Cognizor 
ought  to  be  firft  lubje£led  ;  and  tho'  the  Jointrels  be  a 
Purchafer,  yet  as  llie  claims  under  the  Grant  of  the 
principal  Cognizor,  flie  can  only  ftand  in  his  Place, 
and  be  in  no  better  Cafe  than  he  himfelf  was,  and  it 
reafonably  and  probably  might  be  an  Inducement  for 
the  Sureties  to  be  bound,  that  they  faw  the  Principal 
feifed  and  in  PolTeffion  of  fo  large  a  real  Eftate,  and  the 
principal  Cognizor  cannot  by  his  own  Aft,  as  againfl: 
the  Surety,  difcharge  any  Part  of  his  real  Eftate,  which 
being  liable  at  Law,  ought  to  be  fo  in  Confcience. 

Mr.  Solicitor  General:  If  the  Jointrefs  pays  off  the 
Cognizee  of  the  Recognizance,  and  takes  an  Aflign- 
ment  of  it,  then  fhe  may  extend  it  at  Law,  and 
the  Surety  fliall  have  no  Remedy  in  Equity  againfl: 
her,  fhe  being  a  Purchafer  without  Notice  ;  for  tho' 
the  Recognizance  be  a  Record,  yet  in  Equity  the  Puk- 
chafer  is  not  bound  to  take  Notice  of  it. 

Cur:  This  is  not  the  Cafe;  for  you  neither  have, 
nor  are  like  to  have,  this  Allignment  of  the  Recogni- 
zance, it  being  made  to  the  late  Mafter  of  the  Rolls, 
and  the  Court  will  hardly  direft:  an  Allignment  of  it 
to  load  a  Surety.  But  even  at  Law,  if  the  Jointrefs 
fliould  get  an  Allignment  of  the  Recognizance,  and  en- 
deavour to  load  the  Sureties,  then  they  may  have  an 
Audita  querela,  infilling  that  all  the  principal  Cognizor 's 
Land  either  in  his  own  Hands,  or  in  the  Hands  of  any 

Alienees, 
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Alienees,  ought  to  be  liable  before  any  of  the  Sureties 
Lands  be  extended.  And  as  to  the  Bona  paraphernalia 
of  the  Widow,  tho'  there  be  Debts  more  than  the  per- 
fonal  Eftate  will  extend  to  pay,  yet  as  thefe  are  liable 
only  in  Favour  of  Creditors,  and  not  of  the  Heir,  nor 
of  the  Devifee,  who  ttands  in  the  Place  of  the  Heir, 
and  is  H^res  faBus ;  if  the  Lands  devifed  be  fufficient 
to  pay  the  Recognizance,  the  Bona  Paraphernalia  (hall 
be  enjoyed  by  the  Widow ;  but  if  thofe  devifed  Lands 
fliould  prove  infufficient,  the  Bona  Paraphernalia  muft 
be  fubje6l  before  the  Sureties  Lands  fhall  be  extended. 

Cafe  176.  Neafs  Cafe. 

Lord  Chan- 

No 'oJe?  TT  ^^^  ^'^^^^  "^  ^  Lunatick  petitioned  for  the 
tion  thitdie  Cviftody   of  her  Perfon.     The  Petitioners  were 

*^f°JheLT  "°^  ^^^^  ^^^^  ^^  l^SLW,  but  a  deceafed  Brother's  Son 
iiatick's  was  ;  the  Lunatick's  Eftate  confifted  of  700/.  in 
Perfon  is  the  Monev,  and  a  Freehold  Eftate  of  50  /.  per  Annum  for 

next  of  Kin  ■  r  \  i  •  i  r    i  Ti      3 

to  the  Luna-  her  Life  only ;  and  a  Niece,  a  deceafed  Sifter  s  Daugh- 

win'comt  in  ^^^'  P^^^  '"  ^  ^^ofs  Petition,  recommending  a  third 
for  a  Share    Perfou  to  be  Committee. 

by  tlie  Sta- 
tute of  Diftribution,  it  being  for  the  Intereftof  the  next  of  Kin  to  prolong  the  Lunatick's  Life, 
whereby  liis  perfonal  Eftate  will  be  increafed. 

Obje£led  againft  the  two  Sifters,  that  there  being  a 
perfonal  Eftate,  they  would  be  intitled  to  a  diftribu- 
tive  Share  thereof  within  the  Statute,  for  which  Rea- 
fon  being  likely  to  gain  by  the  Death  of  the  Lunatick, 
they  ought  not  to  be  the  Committees ;  fo  that  the  Per- 
fon whom  the  Niece  recommended  ought  to  have  it 
rather  than  the  Sifters. 

Mr.  Solicitor  General :    There  is  not  the  fame  Ob- 

{*)  See  Judge  jcilion  againft  the  next  of  Kin  of  the  Lunatick,   on 

Cafr'ante    Account  of  the  pcrfoual  Eftate,  as  there  is  againft  the 

262.  Heir  (a)  with  Regard  to  the  real  Eftate ;  for  the  per- 

I  fonal 
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lonal  Eftate  may  increafe,  and  probably  will  by  good 
Management  during  the  Life  of  the  Lunatlck  ;  thus 
the  longer  the  Lunatick  lives,  it  will  be  the  better  for 
the  next  of  Kin,  confequently  it  is  for  their  In- 
terefl  to  preferve  and  prolong  the  Lunatick's  Life, 
whereas  the  real  Eftate  cannot  be  increafed^'. 

And  it  appearing  that  the  Niece  who  had  preferred 
the  crois  Petition,  did  recommend  a  neceilitous  Man  to 
be  the  Committee  of  the  Perfon,  one  who  was  a  Dny- 
L^iboiirer  and  a  Mole-Catcher,  and  had  but  a  very 
mean  Cottage,  with  only  one  Fire-Place  in  the  whole 
Houle,  (which  was  an  Argument  the  Niece  did  not  care 
what  became  of  her  Lunatick  Aunt)  His  LordJJjip 
granted  the  Commitment  of  the  Perfon  of  the  Luna- 
tick to  her  two  Sifters,  and  both  Parties  agreed  that 
the  Commitment  of  the  Eftate  ftumld  go  to  one  Bean 
a  neighbouring  Gentleman  of  a  fair  Charadler,  who 
was  likely  to  manage  it  to  the  beft  Advantage. 

Ex  parte  Pulcflon.  cafe  177. 

Lord  Chan- 

A  Took  out  a  Commiftion  of  Bankruptcy  agalnft  B."'"^    '"^' 

t_/X.  11  •      c        r       T,  r        1  'ii-  Onefuesout 

and  kept  it  tor  lix  Months  without  doing  any  aCommif- 
Thinff  upon  it,  and  then  executed  it,  and  B.  thereupon  '''°"of^an'^- 

.9       '  ,  .  '  i  ruptcv,  and 

was  found  a  Bankrupt.  for  fix 

Months 
keeps  it,  without  doing  any  Thing  upon  it ;   the  Court,,  for  this  Reafon  only,   fuperfeded  the 
Coinmiffion,  tho'  it  was  executed,  and  the  Trader  found  a  Bankrupt  before  any  Application 
to  fuperfede  it. 

On  a  Petition  to  fuperfede  this  Commiftion,  it  was 
faid  by  A.  in  Excufe  for  his  having  kept  the  Commif- 
lion  folong  by  him  without  executing  it,  that  he  was 
not  certain  at  firft  his  Proof  was  fufticient  to  find  B. 
a  Bankrupt,    but    it  appeared   afterwards    there  were 

Vol.  II.  6  Z  good 

*  The  fame  Diftinftion  was  taken  by  Lord  Chancellor  King,  in  a  Pe- 
tition ex  parte  Ij'J'o-w^  Mich.  1731. 
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{^ood  Grounds   for  a  Commlffion,  and  that  B.  was  ac- 
cordingly found  a  Bankrupt. 

Lord  Chancellor:  It  was  very  ill  done  In  A.  to  keep 
the  CommiiTion  fb  long  in  his  Pocket,  and  unlefs,  or 
until  he  had  fufficient  Proof  of  the  Bankruptcy,  he 
ought  not  to  have  taken  out  the  Commiflion,  which, 
by  having  been  kept  fo  long  in  his  Pocket,  may  have 
been  the  Means  of  drawing  in  Multitudes  of  People  to 
give  Credit  to  the  Bankrupt,  and  of  furnifliing  him 
with  Opportunities  of  defrauding  many;  wherefore, 
for  Example  Sake,  let  the  Commillion  be  fuperfeded. 

And  it  being  fald,  that  this  would  only  bring  a  frefh 
Expence  upon  the  Bankrupt's  Eftate,  the  Charge  of 
another  Commiflion,  His  LordPnp  replied,  he  would 
take  Care  that  the  former  Commiflion  fliould  not  be 
at  the  Charge  of  the  Bankrupt's  Eftate. 

Cafe  178.  Ex  parte  Markhind. 

Lord  Chan-      _    ^ 

cdior  King.  'T^H  E  Alfignees  under  a  Commiflion  of  Bankruptcy 
AfTignceun-  -«-  takcu  out  againfl  J.  5.  petitioned  that  J.N.  ihe, 
miiwT  Daughter  and  Adminiflratrix  of  J.  D.  who  was  the 
Bankruptcy  furvivin^  Alliguee  under  the  Commiflion,  fhould  ac- 
nnich  17-  count  before  the  Coramiflioners  for  the  Effects  of  the 
dtbted  hy  Bankrupt  come  to  her  Hands,  and  an  Aflidavit  was 
und'thcCr'c-  made,  that  J.N.  had  confefied  Ihe  believed,  that  her 
ditorsofthe   jntef^.ii:e  the  Aflienee  kept  the  Bankrupt's  Money  in  a 

JJanknptpe-  .^         -kt*       •       n  •         •  iri 

titwned  that  iepiirate  B;ig,  with  a  Note  in  it,  Ihewing  it  to  be  iuch, 
!'r.fJ'f;i'  and  alio,  that  the  Aflignee  left  Lands  of  Inheritance 
Anignee  dcfcended  to  J.  N.  the  Heir,  which  would  be  Aliets 
coSt  before ^>y  Delcent,  to  anfwer  the  Covenant  entered  into  by 
tie  Com-  the  Allignee  for  hlmfelf  and  his  Heirs,  with  the  Com- 
litving'  miflioners,  duly  to  account  for  the  Bankrupt's  Efi--eas. 
fomeofthe  ^  Againft 

Bankrupt's  ... 

Kftcdts  in  Specie  in  his  Hands  ;  but  the  Adminiftrator  dcnyir.g  this  upon  Oath,  and  fvvearing 
that  tlicre  were  Debts  bv  Specialty  beyond  the  Aflcts,  the  Court  thought  this  proper  for  a  Bill 
and  not  for  a  fummary Way  of  accounting  bcfoic  Coinmiilioners. 
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Againft  the  Petition  I  urged,  that  this  Matter  waS 
not  fit  to  be  ended  in  a  fummary  Way,  but  that  a 
Bill  would  be  necelTary  to  determiae  it ;  for  that  J.  N, 
the  Heir  and  Adminiftratrix  of  the  Aflignee  had  made 
an  Affidavit,  that  flie  never  confeiTed  the  Ailignee  her 
Father  kept  the  Bankrupt's  Money  in  a  feparate  Bag 
or  Place,  nor  did  flie  believe  the  Fa£l  to  be  fo;  that 
the  Ailignee  the  Father  died  indebted  by  Specialty, 
and  otherwife,  feveral  thoufand  Pounds  beyond  all  his 
AlTets;  that  Ihe  had  paid  fome  Bonds,  and  Adions 
were  depending  upon  others,  that  it  was  in  her  Ele6lion 
to  prefer  which  of  the  Specialties  (he  pleafed ;  and  the 
Commillioners  were  not  proper  to  determine  in  a  fum- 
mary Way,  whether  the  Payments  already  made  bv 
the  Adminiftratrix,  or  which  (he  lliould  make,  were 
or  would  be  good  and  legal  j  or  if  they  ftiould  make 
fuch  Determination,  this  could  be  no  ways  binding 
to  the  other  Creditors ;  therefore  the  Order  now  de* 
fired,  that  the  Daughter  and  Adminiftratrix  of  the 
Ailignee  ftiould  account  with  the  Commifiioners,  would 
be  of  no  Ufe,  fince  the  Creditors  might  notwithftand- 
ing  bring  their  A6lion,  or  Bill  in  Kquity  againft  the 
faid  Daughter  and  Adminiftratrix.  For  which  Reafons 
Lord  Chancellor  ordered  the  Petition  of  the  new  Aftignees 
to  be  dilmilfed,  and  direfted  them  to  bring  their  Bill. 


Deshody  verfus  Boyville.  '^"^'^  '79- 

Lord  Chan- 
cellor Kinc:. 

'l-^ETER  Boyville  by  Will  gave  to  his  Executors  fome  OnebyWiu 
•*-     South'Sca  Stock  and  Annuities,  in   Truft  to  imply  g'^^^  ^  i-«- 
the   Dividends   thereof,    for   the   Maintenance   of   the  bauehterat 
Plaintift^  his  Grandaughter,     until    ft^e  Ihould   attain  ^7"' 

the  t'i^t  if  tf^e 
Daughter 
irmrrics  without  tile  Confeiit  of  tl.c  Executors,   the  Legacy  to  <ro  over  ;  this  Condition,  tho' 
general,  muft  yet  be  intended,  if  flie  marries  under  twenty-one  fans  Confent  of  the  Executojs  ; 
and  on  the  Daughter's  coming  to  twenty-one,  the  Court  will  decree  the  legacy  to  her. 
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the  Age  of  twenty-one,  or  be  married  ;  and  to  the  hi 
tent  that  they  /Ijould  transfer  the  faid  Stock  and  Annuities 
to  the  Plaintiff  ivhen  jhe  jhould  attain  the  Age  of  twenty' 
one,  or  be  married  xvith  the  Confent  of  A.  and  B.  But 
that  in  Cafe  llie  fboiild  marry  ivithom  the  Confent  of  A. 
and  B.  the  Executors  to  pay  her  the  Dividends  during 
her  Life,  and  after  her  Death  transfer  the  faid  Stock 
and  Annuities  to  her  Children,  and  if  fhe  died  without 
lifue,  then  to  go  over. 

The  Plaintiff  having  attained  twenty-one,  brought 
her  Bill  to  have  the  Stock  and  Annuities  transferred 
to  her,  which  was  oppofed  by  the  Remainder-man, 
who  infiifed,  that  in  Regard  the  Plaintiff  was  not  mar- 
ried, and  if  Ihe  married  without  the  Confent  of  A.  and 
B.  (which  pollibly  might  happen  to  be  the  Cafe)  then 
file  was  only  to  have  the  Dividends  for  her  Life ; 
therefore  the  Stock  and  Annuities  ought  not  to  be  ab- 
folutely  vefled  in  her 

Lord  Chancellor  was  of  Opinion,  that  the  Plaintiff  ha- 
ving attained  twenty-one,  Ihe  had  an  abfolute  Interelf 
veiled  in  her,  and  the  deflator  having  exprefly  direct- 
ed that  the  Stock  and  Annuities  lliouid  be  transferred 
to   her  when  fhe  was  twenty-one,  the  Condition  an- 
nexed to  her  Marriage  muft  be  reffralned  to  her  Mar- 
riage before  twenty-one  ;  for  if  the  Stock  and  Annui- 
ties were  transferred  to  the  Plaintiff  at  twenty-one  (as 
the  Will  faid  they  ought  to  be)  the  Executors,  in  Cafe 
llie  Ihould  afterwards  marry  without  the  Confent  of  A 
and  B.  could  not  after  her  Death  transfer  the  Stock  to  her 
Children,  or  if  no  lifue,  to  the  Remainder-man  ;  from 
whence  It  was  plain,  that  the  Teilator  could  not  in- 
tend there  ihould  be  any  Forfeiture,  but  only  in  Caie 
the  Plaintiff  fhould  have  married  without  Confent  un- 
der twenty-one ;  and  therefore  the  Stock  and  Annui- 
ties were  decreed  to  be  transferred  to  the  Plaintiff. 

I  Ex 
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Ex  parte  Vernon,  ^^^  '^°- 

Lord  Chan- 

U  fi'/Zor  King. 

P  O  N  a  Reference  by  the  Court  to  a  Malter,  to  ~.   ^ 
examine  whether  an  Iniant  was  a  bare  Trultee,  win  not  on 
and  fo  to  be  ordered  to  aflign  over  the  Eftate  within  ^"'^'""J^^^ 
the  late  Aft  of  7  Anricc.  cap.  1 9.    The  Mafter  reported,  rfer  an  in- 
that  the  Father  from  whom  the  Eftate  defcended  to  to  conve"-,^^ 
the  Infant,  had  frequently  acknowledged  he  was  only  ""icfs  the 
a  bare  Truftee,  and  Proof  was  read,  that  the  Purchate-  in'wmi'ifc,' 
money  was  paid  by  Mr.  Vernon^  who  devifed  the  Eftate  ^"^ '"  '^'j"^'' 
to  the  Petitioner,  but  the  Receipt  in  Writing  had  been  leave  the 
given  to  the  Infant's  Father  ;   that  the  Ce^ui  que  Truji  Jf/j'j  *'"' 
and  thofe  under  him  had  been  all  along  in  the  Pofteflion  a  Decree  by 
of  the  Writings  and  of  the  Eftate,  which  was  40  s.  per  ^'"* 
Annum.,  being  a  Burgage-Houfe  in  Whitchurch  in  Hampflnre. 

Lord  Chancellor :  I  am  fatisfied  that  this  is  but  a 
Truft  ;  a  refulting  Truft,  by  Reafon  of  the  Payment 
of  the  Money  by  Mr.  Vernon  the  Teftator ;  and  as 
it  is  an  Eftate  of  fmall  Value,  and  I  hear  it  now 
faid,  that  I  have  made  the  like  Order  heretofore,  for 
fuch  a  Conveyance  of  a  Burgage-Houfe  in  the  fame 
Borough  from  Mr.  Vernon  s  Truftee,  I  will,  in  this  Cafe 
alfo,  make  an  Order  that  the  Infant  Ihall  convey, 
lince  a  Decree  will  coft  the  Value  of  the  Fee-fimple 
of  the  Burgage-Houfe  in  Qiieftion  :  However,  where 
there  is  no  Declaration  of  Truft  in  Writing,  I  Ihall 
for  the  future  leave  the  Cefiui  que  Trufi  to  bring  his 
Bill  and  have  a  Decree  againft  the  Infant  to  convey, 
becaufe  thefe  Orders  for  an  Infant  Truftee  to  convey, 
ought  to  be  in  ^  the  plaineft  Cafes,  and  not  in  fuch  as 
are  fubjeft  to  the  Difputes,  which  Trufts  without  Wri- 
ting may  be  liable  to. 

Vol.  II.  7  A  Walker 

'^  So  held  alfo  by  Lord  Talkt,  in  the  Cafe  of  Goodwyn  verfus  Lijler^ 
7  November  lyss- 
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Cafe  181.  Walker  verfus  Meager, 

Lord  Chan- 

tx^u      ,°       //    ^-  made  his  Will  beginning  it  thus:  As  to  fuch 

VV  here  there    ^  I  %         rr   rt  r  i   i  •  i  r> 

isaDevifeof  Eftects  whcreof  God  has  appointed  me  Steward, 

Ku"tors°o "  ^  charge  the  fame  rvith  the  Payment  of  all  fuch  Debts  as  I 
pay  Debts  fmll  owe  at  my  Deaths  and  alfo  with  the  feveral  Legacies 
des;  ^the  f^erciu  after  bequeathed -,  and  after  giving  feveral  Legacies, 
Debts  to  be  he  dcviicd  fome  Copyhold  Lands  which  he  had  furren- 
fortht!  be-  dered  to  the  Ufe  of  his  Will  to  his  eldefi  Son  and  his 
ingiegaiAf-  //^/^-j^  fubjcSl  to,  and  charged  with  all  his  jufi  Debts,  and 
ment  muft  the  feveral  Legacies  therein  before  bequeathed,  and  made 
^^  '"/  ,     his  (aid  Son  Executor,  who  proved  the  Will  and  died. 

Courle  of  J  '  »  •    n      i 

Adminifira-  Upon  a  Bill  brought  by  the  Creditors  againlt  the  Re- 
uoi-i-,  fecus    pi-efentatives  of  the  Son,  an  Account  of  Affets  was  de- 

in  Cale  or  a   r  .       ™.  r  i  "i        r 

bareTruft  crced,  and  all  further  Directions  reierved  until  after 
InESS  the  Account  taken. 


Now  coming  on,  upon  the  Mailer's  Report,  it  ap- 
peared, that  great  Part  of  the  perional  Ellate  had  been 
wailed  by  the  Executor,  and  the  rell  applied  in  the 
Payment  of  fome  Debts  ;  and  that  the  Copyhold  had 
been  fold  to  pay  off  a  Mortgage  made  thereof  by  the 
Teilator,  and  the  Remainder  ot  the  Money  ariiing  by 
the  Sale  was  not  fufticient  to  pay  the  reft  of  the  Debts 
and  Legacies. 

The  Qiieftion  was,  whether  the  Creditors  fhould 
have  a  Preference,  and  be  firft  paid  out  of  the  Monies 
arifiiig  by  the  Sale  before  the  Legatees,  or  whether  the 
Creditors  and  Legatees  Ihould  be  paid  pari  pajfu? 

It  was  Infifted  for  the  Creditors,    that  the  Teftator 
in  the  Beginning  of  his  Will,  feemed  to  declare  his  In- 
tention, that  his  Debts  fliould  be  firft  paid,  the  Words 
2  arid 
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md  alfo  importing,  that  after   his  Debts   paid,  the  E- 
flate  (liould  be  further  charged  with  his  Legacies. 

But  to  this  it  was  anfwered,  that  the  Words  iiti- 
ported  nothing  more  in  the  natural  Conftru6lion  of 
them,  than  the  Teftator's  meaning,  that  his  Eftate 
Ihould  be  charged  both  with  his  Debts  and  Lega- 
cies ;  and  tho'  the  Debts  were  firll  mentioned,  yet 
that  would  not  give  them  a  Preference ;  for  if  fo,  the 
lirft  Legacy  in  a  Will  muft  be  firft  paid,  then  the  fe- 
cond,  and  fo  on. 

Further  it  was  faid,  that  where  an  Eftate  is  charged 
with  Debts  and  Legacies,  Equity  would  give  the  Pre- 
ference to  the  Debts,  it  being  reafonable  to  fuppoie  a 
Man  intended  to  be  juft  before  he  was  bountiful,  for 
which  was  cited  2  Fern.  405.  as  alfo  the  Caie  of  Pare 
verfus  Brucn  in  Lord  Bar  court's  Time,  which  was  thus.: 
A  Man  before  the  Statute  of  fraudulent  Devifes,  devifed 
a  Freehold  Eftate  to  his  fecond  Son  and  his  Heirs,  fub- 
je6l  to  the  Payment  of  his  Debts,  and  a  Legacy  of 
500  /.  And  the  Qiieftion  being,  whether  the  Debts 
ftiould  be  preferred  to  the  Legacy,  Lord  liar  court  faid 
he  would  expound  the  Teftator's  Meaning  to  be  what 
it  ought  to  be,  To  pay  his  Debts  before  he  was 
charitable,  and  in  Coniequence  thereof  decreed  the 
Debts  to  be  iirft  paid.  Now  there  was  no  DIPrerence 
betwixt  that  and  the  pi^efent  Cafe,  for  as  here  the 
Copyhold  was  not  liable  to  pay  the  Debts  otherwife 
than  by  the  Will,  (o  neither  vvas  the  Freehold  deviled 
before  the  Statute  of  fraudulent  Devifes,  unlefs  made 
fo  by  the  Will.  Beiiues,  what  made  the  prefent  Cafe 
ftronger  in  Favour  of  the  Creditors,  was,  that  the  De- 
vife  being  to  the  Executor,  the  Money  would  become 
legal  Aflets  and  ought  to  be  applied,  as  all  other  legal 
All'ets,  in  a  Courfe  of  Adminiftration. 

To 
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To  which  it  was  replied  on  Behalf  of  the  Legatees, 
that  the  Copyhold  Eftate  not  being  liable  at  Law  to 
pay  the  Teftator's  Debts,  it  was  a  Bounty  in  the  Te- 
llaror  to  make  it  fo ;  wherefore  the  Creditors  were 
really  in  Nature  of  Legatees ;  and  there  being  no  ex- 
prefs  Preference  given  to  them  by  the  Will,  they  ought 
in  Equity  to  be  paid  equally  with  the  Legatees. 

Lord  Chancellor :  The  Words  [and  alfo]  are  not  ma- 
terial, but  what  is  moft  material  in  this  Cafe  is,  that 
the  Devife  is  to  the  Executor,  which  muft  be  taken  to 
be  a  Devife  to  him  to  enable  him  to  pay  the  Teftator*s 
Debts  and  Legacies,  and  this  is  Aflets ;  and  whether 
legal  or  equitable  Aflets,  it  is  the  fame  Thing ;  for 
equitable  Aflets  in  the  Hands  of  the  Executor  muft 
be  applied  as  legal  Aflets  are,  firft  to  pay  Debts,  and 
then  Legacies  ;  indeed  if  this  w^as  a  bare  (a)  Truft  to 
pay  Debts  and  Legacies,  it  might  be  otherwife,  and 
the  Legatees  might  then  have  a  Right  to  be  paid  equal- 
ly; but  this  is  not  the  Cafe  here. 

Decree  the  unfatisfied  Creditors  to  be  paid  out  of 
the  Remainder  of  the  Money  ariiing  by  Sale  of  the 
Copyhold  Eilate  in  the  firfl:  place. 


(a)  ^,crc  autem,  "Whether  it  is  not  now  the  Pradlice,  in  cafe  of  a 
Truft  for  Payment  of  Debts  and  Legacies,  to  prefer  the  former ;  and 
fee  the  Cafe  of  Greaves  verfus  Powell,  i  Vern.  248. 

I 


Crompton 
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Crompton  &  at  verfus  Sale  &"  al\     Cafc  182. 


Lord  Chan- 

CfHomas  Boddington  by  Will,  dated  the  20th  of  Augufl  """■^''''^-■ 
^    1726.  gave  to  his  Sifter  the  Defendant  Maty  Potter  wiKes^ 
an  Annuity  of  10  /.  payable  quarterly  during  her  Life,  an  Annuity 
clear  of  all  Taxes,    and  to  his  Niece  Elizabeth  Potter,  5««°i  fj' 
Daughter  of  his  Sifter  Mary  Potter,  an  Annuity  of  5  /.  hisNiccey/. 
to  be  paid  quarterly  during  her  Life,  and  to  his  Niece  of  ioT/)lr^ 
the  Defendant  Mary  Nicholls  an  Annuity  of  10/.  and  -^'"»"«tohis 
to  her  Daughter  Elizabeth  an  Annuity  of  5  /.   the  faid  and  nnkes 
Annuities  to  be  paid  them  quarterly  durinc;  their  re-  '"^  ^''': 

'^  r.xcciitnx  " 

fpe61:Ire  Lives,  aiid  gave  to  his  Niece    the  Defendant  the  wife  by 
Martha    Dimmcck    an   Annuity    of    10/.    and    to    her  ^^'!' ^"'^* 
Daughter  Elizabeth  Dimmock  an   Annuity   of   %  I.  the  ^nm-m  An- 
fame  to  be   paid    quarterly   to    the    faid  Martha  and  fa"a^V° an^^ 
Elizabeth  Dimmock  during   their  refpeilive   Lives,   and  ic' '•/"'•  ^"- 
diretled     that     all     the    before-mentioned    Annuities  faij'j?.  to 
Ihould  be   paid    by   his  Wife  Elizabeth  Boddington  out  begin  upon 
of  his   perfonal   Eftate   Tax-free,   and  made  his  Wife  gencies  of 
fole  Executrix  and  reliduary  Legatee.     Elizabeth  Bod-  t'?'^"' ^yf)'- 

^      J  ^  \'inp"  their 

dington  the   Teftator's   Widow,    afterwards  made   her  refpedive 
Will,    dated  the   6th   oi  April  1728.   thereby    giving  Jf^f^^Vii 
to  the  Defendant    Eli^/ibeth   Potter,    Daughter  of   the  be  intended 
faid  Mary  Potter,  an  Annuity  of  5  /.  to  be  paid  quarter-  Annuide! 
iy,  to  hold  to  her  and  her  Heirs  for  ever,  in  caje  /J)e  and  not  in 
/Jjould  jurvive  her  Mother  Mary  Potter,  and  not  other-  of  thoVc'"" 
wije;    and  gave  to   the  faid    Elizabeth  Nicholls  iecond  S'^'^"  by 
Daughter  of  her  Niece  Martha  Nicholls  an  Annuity  of  band's wiii; 
5  /.  to  be  paid  her  quarterly,  free  from  Taxes,  to  hold  '"^tbo'not 

II  •        r  r        I        r'    t     ^\-  given  upoa 

to  her  and  her  Heirs  for  ever,  in  Caje  the  Jaid  Eliza-  fuch  Con- 

beth  Nicholls  /Jjould  furvive  the  Teflatrixs  Sifter  Mary  "^^'^^l^ 

Potter,     to    her   Niece    the    Defendant   Martha  Dim-  in  Point  of 

mock  an  Annuity  of    10/.  to    hold  to   her   and   her  J;.'j'7/!°"t' 

Vol.  II.  7  B  Heirs  ^xpr^iod  by 

'  the  Wife  to 

be  in  Satisfaction  of  tlic  Annuities  given  by  the  Huibaad's  Will,  the  Court  wiii  allow  them 
tijc  Annuities  given  by  both  Wills. 
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Heirs  for  ever,  and  to  her  Daughter  the  Defendant 
Eli-T^aheth  Dimmock  an  Annuity  of  5  /.  to  hold  to  her 
and  her  Heirs  for  ever ;  all  the  faid  Annuities  to  be 
paid  quarterly  at  Lijdy-day,  Midjiimmei\  Michaelmas, 
and  Chriflmas ;  and  the  Payments  to  begin  at  fuch  of 
the  f lid  Qiiarter-Days  as  Ihould  firil:  happen  next  after 
her  Deceafe ;  and  directed  that  all  the  faid  Annuities 
fhould  be  charged  upon  and  paid  out  of  her  perfonai 
Ertate  by  the  Defendant  John  Normm,  until  a  Purchafe 
could  be  made  for  the  more  fure  Payment  thereof,  and 
the  Teftatrix  dire£led  that  John  Norman  Ihould  lay  out 
the  Sum  of  1 000  /.  or  fuch  other  Sum  of  Money  as 
Ihould  be  fufficient  to  make  a  Purchafe  of  forae  Free- 
hold Lands  of  Inheritance  within  50  Miles  of  Londotty 
and  fetile  the  fame  for  the  more  fure  Payment  of  all 
thefe  Annuities,  which  Lands  Ihould  only  be  fubjedl 
to  the  Payment  thereof;  but  if  any  of  the  Rents 
remained,  fuch  Surplus  fhould  be  yearly  divided 
among  the  Annuitants  in  Proportion  ro  their  reipec- 
tive  Annuities,  and  appointed  John  Normm  lole  Tru- 
l^ee  to  pay  them  during  his  Lile,  and  fuch  other  Per- 
fon  or  Perfons  and  their  Heirs,  as  he  fhould  appoint 
Truftee  or  Truflees  to  pay  the  fame  after  his  Death, 
and  to  receive  the  Rent  of  the  Eftates  fo  to  be  pur- 
chafed  for  that  Purpofe, 

The  Queftion  was,  Whether  the  Annuities  given  by 
the  Will  of  Elizabeth  Boddington  to  Elizabeth  FotUr, 
Elizabeth  Nicholls,  Martha  Dimmock,  and  Elizabeth  Dim- 
mock,  fhould  be  taken  as  a  Satisfaction  of  the  like  An- 
nuities given  to  them  by  the  Will  of  Thomas  Bodding>- 
ton,  (they  being  bequeathed  by  her  who  having  her 
Hufband's  perfonai  Ellate,  was  become  a  Debtor  in  Re- 
fpeft  thereof,  and  confequently  might  intend  the  Le- 
gacies in  Satisfa6lion  of  fuch  Debt)  or  whether  they 
fhould  have  the  feveral  Annuities  given  to  them  by  both 
the  Wills? 

4  L(^d 


Dc  Term.  S.  Trin.  1729.  ^x^x, 


'Lord  Chancellor :  ly?,  As  to  the  Annuities  given  Ly 
the  Will  of  Elizabeth  Boddington  to  the  Defendant  £7/^4- 
beth  Potter  and  Elizabeth  Nicbolls,  thefe  being  given  upon 
the  Contingencies  of  their  furviving  their  refpedlive 
Mothers,  there  can  be  no  Pretence  to  fay  they  fiiaJl  be 
a  Satisfa£Lioti  of  the  Annuities  given  them  abfoh.itely 
by  the  Teftator  Thomas  Boddington  s  Will. 

zdJy,  As  to  the  Annuities  given  to  the  Defendants 
Martha  and  Elizabeth  Dimmock  by  the  Will  of  the  Teila- 
.trix,  altho'  they  be  of  the  fame  yearly  Value,  and  greater 
in  Point  of  Duration  than  thofe  given  by  the  Teftator's 
Will,  yet  as  fhe  has  not  declared,  that  the  one  fhall  be  a 
Satisfaction  for  the  other,  I  fee  no  Reafoti  why  it  may 
not  be  fuppofed  the  Tcftatrix  intended  to  be  kind  as 
well  as  juft  to  her  Hufband's  Relations,  and  to  make 
an  Addition  to  wliat  he  had  elven  them. 

Wherefore  decree  that  the  Defendants  Martha  and 
Elizabeth  Dimmock  fhall  have  the  feveral  Annuities  given 
them  by  both  Wills,  and  that  the  other  Defendants 
Elii^abeth  Potter  and  Elizabeth  Nicholls,  befides  what  is 
given  them  by  the  Teftator,  fhall  alfo  have  the  An- 
nuities given  them  by  the  W^ill  of  the  Teftatrix,  if 
they  furvive  their  refpeillve  Mothers. 


DE 


?s^ 


D  E 


Term.  S.  Michaelis^ 


1729. 


Cafe  isj.  Haivkins  verfus  Crook. 

jit  the  Roll i. 

Taking  a         |   ^HIS  Bill  was  brought  by  Thomas  Hawkins  Brother 
fcffo  not  of'      J       and  Heir  of  John  Hatpkins,  to  fet  afide  his  Bro- 

long  ftand 
ins,  it  ha 


ther's  Will  dated  the  ift  of  December  1727,  whereby 
ving  been  the  Tcftator  had  devifed  his  real  and  perlonal  Eftate 
pTaaTcc''  to^  ^°  ^^^^  Defendant  Japhet  Crock,  charging  the  fame  with 
put  the  fome  Legacies  and  Charities  ;  the  Bill  fuugefted,  that 
matelw  ^^e  Defendant  had  obtained  this  Will  by^  Fraud  and 
of  the  Sub-  Impofition. 

ftance  of  the 

Bill,  though  the  Defendant  flood  out  to  the  lafl  Procefs.  But  latterly  the  Pradlice  has  been, 
that  if  the  Defendant  appears  to  a  Bill  and  ftands  out  in  Contempt  to  a  Sequeftration,  the 
Caufe  is  fet  down  to  be  heard,  and  the  Record  of  the  Bill  produced  ard  taken  p:-!>  Confcffh  ; 
but  if  Time  be  given  to  a  Defendant  to  Anfwer,  thouf^h  after  the  Sequefrration,  and  though 
tlie  Anfvver  be  reported  infufficicnt,  yet  the  Bill  ihall  net  be  taken  pro  Confcjj'o. 

The  Defendant  Crook  having  appeared  to  the  Bill, 
Hood  in  Contempt  to  a  Seaueitration  for  not  aniwer- 
ing;  whereupon  the  Plaintiff  obtained  an  Order  for 
fetting  down  the  Caufe,  to  the  Intent  the  Bill  might 
be  taken  pro  confejjo',  but  the  Defendant  having  pro- 
cured an  Order  ior  putting  off  the  Caule  for  fome  few 
Days,  in  the  mean  'J'ime  put  in  an  Anfwer,  to  which 
the  Plaintiff*  took  above  twenty  Exceptions,  and  the 
I  Anfwer 
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Anfwer  being  reported  infufficient  as  to  mod  of 
thefe,  the  Plaintiff  ferved  the  Defendant  with  a  Sub- 
pxna  for  a  better  Anfwer  ;  whereupon  the  Defendant 
put  in  a  fecond  Anfwer,  which  was  aU'o  reported 
infufficient  in  near  twenty  Exceptions ;  eighteen  of 
which  were  in  Relation  to  Letters  written  by  the 
Defendant  to  the  Tei-tator  Hawkins,  the  Bill  pray- 
ing a  Difcovery,  whether  the  Defendant  did  write 
fuch  Letters :  And  thefe  being  in  the  Hands  of  the 
Plaintiff's  Clerk  in  Court,  and  the  Defendant  (ha- 
ving been  all  along  from  the  Time  of  exhibiting  the 
Bill  in  the  Prifon  of  B.  R.  upon  Account  of  a  criminal 
Prolecution)  applied  to  the  Plaintiff's  C'lerk  in  Court, 
offering  him  a  Cuinea,  to  bring  the  Letters  to  him  in 
the  Kings  Bench  Priion,  that  he  might  be  enabled  to 
anfwer  concerning  them,  and  alfo  petitioned  the  Mnfler 
of  the  Rolls  that  the  Plaintiff''s  Clerk  in  Court  might 
attend  the  Defendant  in  the  Prifon  of  B.  R.  fuggeft- 
ing  in  his  Petition,  that  he  could  not  otherwife  put  in 
a  full  Anfwer. 

But  this  being  only  two  Days  before  the  Caufe  was 
to  come  on,  in  order  to  take  the  Bill  pro  confejjh,  and 
after  two  infufficifent  Anfwers,  the  Maficr  of  the  Rolls 
took  It  to  be  for  Delay  only,  and  refuted  the  Petition ; 
whereupon  the  Defendant  put  in  a  third  Anfwer,  fet- 
ting  forth  that  he  could  not  anfwer  pofitively  as  to 
thefe  feveral  Letters,  having  had  no  Opportunity  of 
feeing  them,  but  that  he  did  believe  he  wrote  fuch  Let- 
ters, and  alfo  anfwered  the  other  two  Exceptions. 
This  Anfwer  was  put  in  on  the  Saturday,  and  the 
Caufe  came  on  the  Monday  following,  when  I  moved 
that  the  Defendant  might  have  farther  Time  to  anfwer. 

Eecaufe,  i)?,  The  Pradice  of  taking  a  Bill  pro  con- 
fcjfo  is  not  of  long  ftanding,  the  ancient  Way  being,  to 
^ut  the  Plaintiff   to  make  Proof  of  the  Subil:ance  of 

Vol.  II.  7   C  the 
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the  Bill,  tho'  the  Defendant  had  flood  out  to  the  laft 
Procefs,  a  Sequeftratlon.    i  Vern.  224.  Sir  James  John- 
fon  verfus  Dejminerc.     In   i  Vern.  247.    Gibjon  verius 
Scevington,  the  Court  appeared  to  be  in  Doubt,  whether 
it  ihould   grant  fuch  an  Order ;    and  indeed  the  Con- 
fequence  of  it   was  extraordinary,  to  take  every  Thin^]; 
pro   confejfo  which    the  fruitful    Fancy  of  a   Counfel 
could  invent,  fuggeft,  or  put  into  a  Bill,  and  make  all 
pafs  for  Truth,      idly.  The  Reafon  of  this  Order  nuift 
be,  that  the  Defendant  appearing,   and  refuiing  to  put 
in  any  Anfwer  at  all,  the  Plaintiff  is  by  that  Means  in- 
capable of  joining   Iffue,   and  deprived  of  the  Oppor- 
tunity of  examining  any  Witnefs ;   whereas  when  the 
Defendant  puts  in  an  Anfwer,  tho'  it  be  infufficicnt, 
yet  the  Plaintiff  has  it  then  in  his  Power  to  reply,  and 
prove  his  whole  Bill,  confequently  is  not  without  Re- 
medy.     3^/y,  There  can  be  no  Precedent  produced  for 
this;   and  what  makes  the  prefent  Cafe  ftiil  the  harder 
is,    that  by  this  Order,   not  only  what  had  not  been 
anfwered  w^ould  be  taken  pro  confejfo,   but  even  fuch 
Part  as  was  fufficiently  anfwered  ;   and  it  leemed  very 
flrange,    when  the  Mafler  faid  the  Defendant  had  an- 
fwered all  the  Bill,  except  fuch  a  Part  of  it,  and  the 
Plaintiff  acquiefced  under  fuch  Report,  that  the  Court 
fhould  now  be  defired  to  look  upon  that  as  confeffed, 
which  the  Defendant  in  Fa£l  upon  his  Oath  had  well 
and  fufficiently  denied,      ^thly,  I'his  was  ftranger  yet, 
w^hen  all  the  Parts  of  the  Bill  which  contained   any 
Charge  of  Fraud    had  been   denied,    and   only   fome 
Letters  not  anfwered  to,    which  the  Defendant  being 
a  Prifoner  could  not   fee  nor  have  Accefs  to,  though 
the  fame  had  been  left  in  the  Hands  of  the  Plaintiff's 
Clerk  in  Court. 

On  the  other  Side  it  was  faid,  that  this  Order  for 

taking  the  Bill  pro  confejfo  was  ulual,  when  no  Anfwer 

was  put  in,    and  an  iniufficient  Anfwer   being  as  na 

4  Aniwer 
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Anfwer,  the  Order  was  therefore  regular ;  that  though 
the  Court  had  afterwards  Indulged  the  Defendant  in 
giving  him  farther  Time,  yet  he  having  made  an  ill 
Ufe  of  fuch  Indulgence,  deferved  no  Favour;  and  It 
was  no  Anfwer  to  fay,  that  by  an  Infufficient  Anfwer 
the  Plaintiff  is  put  into  a  Condition  to  examine  his 
Witneffes,  and  prove  his  whole  Bill,  flnce  the  Ju- 
ftlce  of  this  Court  was  not  thereby  fatlsfied ;  for 
the  Plaintiff  was  intitled  to  have  a  Dlfcovery 
from  the  Defendant,  and  (it  might  be)  of  fuch  Fafts 
as  could  not  be  otherwlfe  proved  by  the  Plaintiff; 
therefore  it  was  juft  to  fiiy  in  this,  as  well  as  in  other 
Refpeds,  that  an  infufficient  Anfwer  was  no  Anfwer. 
That  farther,  this  Method  of  Equity  in  taking  a  Bill 
pro  confeffo  was  confonant  to  the  Rule  and  Pra£lice  of 
Courts  at  Law,  where,  if  the  Defendant  makes  De- 
fault by  Nihil  dicit.,  Judgment  Is  Immediately  given  in 
Debt,  or  In  all  Cales,  where  the  Thing  demanded  Is 
certain  ;  but  where  the  Matter  fued  for  coniifts  In  Da- 
mages, a  Judgment  interlocutory  is  given,  after  which 
a  Writ  of  Enquiry  goes  to  afcertain  the  Damages,  and 
then  follows  the  Judgment  final. 

Whereupon,  altho'  no  Precedent  was  cited  In  the 
Cafe,  the  Bill  was  In  Part  read,  and  his  Honour  the 
Mafler  of  the  Rolls  pronounced  his  final  Decree,  for  the 
Defendant  to  account  for  the  Rents  and  Profits  recei- 
ved by  him,  that  there  fhould  be  a  perpetual  Injunc- 
tion, and  a  Reconveyance. 

But  an  Appeal  {a)  being   brought  from  this  Decree  [a)  July 
before  Lord  Chancellor  Kin^,  his  Lordlhip  differed  in  323°-  \°"^ 

..  \  r       '  y  11-        1-     ^^    r      i  Chancellor 

Opmion,  obierving  that  though  m  this  Cale  there  was  Kh,^. 
an  Order  for  a  Sequeflration  before  any  Anfwer  put 
in,  yet  the  Court  would  confider  how  Matters  flood 
when  the   Decree   to   take   the   Bill   pro  confeffo  was 
made ;    it   was  fufhclent  there  was  at   that  Time  an 

Anfwer 
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An  Twer  put  In,  and  that  it  was  an  Anfwer,  plainlv 
appeared,  nay  had  been  admitted  to  be  fo,  even  by 
the  Plaintiff  himfelf,  when  he  fued  out  Proceis  for 
a  better,  fince  it  could  not,  with  any  Propriety  of 
Speech,  be  called  a  better  Anfiver,  unleis  there  was 
fame  Anfwer  put  in  before.  That  here  was  alfo  a  third 
Anfwer,  wliich  murt  be  admitted  to  be  a  full  one, 
becaufe  not  referred  for  Iniufficiency.  Now  he  could 
not  (he  laid)  reconcile  it  to  Reafon  or  common 
Senfe,  that  a  Defendant  fliould  be  faid  to  confefs 
the  whole  Bill  to  be  true,  when  it  appeared  by  the 
Matter's  Report,  (which  was  a  Record  of  the  fame 
Court)  that  he  had  anfwered  the  greateft  Part  of  it, 
and  when  the  Plaintiif  himfelf  had  taken  the  firft 
Anfwer  to  be  an  Anfwer  in  Part,  by  ferving  the  De- 
fendant with  Procefs  to  put  in  a  better. 

Wherefore  the  Decree  at  the  Rolls  for  taking  the 
Bill  pro  confejfo  was  reverfed. 


Cafe  184.  Proud  verfus  Turner. 

Lord  Chan- 
cellor King. 

A  Father  A  F^^'^^'^^r  had  feveral  Children,  and  in  his  Life-time 
advancesone  ^  ■*■  advanccd  in  Part  one  of  them.  The  Child  thus 
dren'hi  Pai t  ^dvauccd  iu  Part  died  in  his  Father's  Life-time,  leaving 
andtheChiiJ  Iffue,  afcerwards  the  Father  died  intcihite,  poifefled  of 
liTue,\hen  ^  coufiderable  perfonal  Fitate,  the  lilue  of  the  dead 
the  Father     Child  muft  bring  into  Hotchpot  what  their  Father  re- 

diesinteftatc;         -Jr.  ?    a  J  1  T    T    '  il 

thcliiueof  ceived  in  Part  or  Advancement,  as  he,  if  living,  mult 
the  dead       i;i^^^g  (joiie,  in  Regard  the  Kfue  ftands  in  the  Place  and 

Child  claim-    „         ,       p    7  11-  11-  ] 

ifig  a  diftri-  Stead  of  the  Father,  claims  under  him,  and  cannot  be 
butiveShare,  jj^  ^  better  Condition  than  their  Father  if  living  would 

Ihall  bring  _  _  .-,.." 

into  Hotch-  have  been,  and  had  claimed  his  diitributive  Share. 
their^ Father  Admitted  by  Mr.  Solicitor  Talbot  of  Counfel  for  the 
had  received.  Children  of  the  deceaied  C^^bild. 

I  Marv 
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Mary   Goodall  an   /«^«^lp/^/;,,/^j..  car.,8s 

QJ     al  y  J  ^       '  Lord  Cha, 

Charles  Harris  if  al\  Defendants. 


Lord  Chan- 
cellor King. 


H' 


,     .  r  T  1    •  r  1  One  of  the 

Enry  Goodall  Yeoman  being  leiied  in  Fee  or  a  real  Guardians 


Ettate  of   35/.   per   Annum,   and  polTeffed  of  ^  %-^,'! ^f'J!' 
perfonal  Eftate  of  450/.   by  "Will  dated  z^th  January  ^om  nine 
1723,  devifed  all  his   real  and  perfonal  Eftate  to  his  takes' he/ 
Daughter,  with  a  Devlfe  over,  in  Cafe  the  Daughter  from  » 
died   before  twenty-one  or  Marriage,  and  made    the  Schooi'"^and 
Defendant  Charles  Harris,  Coxpper,  and  Treacle,   Guardi-  marries  her 
ans  to  his  faid  Daughter,  deliring  them  to  take  Care  son,  who 
of  the  Infant  and  of  her  Eftate  during  her  Minority ;  J!^^  "°  f' 
and  the  Teltator  dying  in  April  1725,  Adminiitration  Court  orders 
was  granted  to  the  Guardians  during  the  Minority  of  j^^'^^^^^""" 
the  Daughter.  duce  tiie 

Girl  in 
Court,  and  then  committed  her  to  the  other  Guardian,  ordering  an  Information  to  be  brought 
againft  the  Guardian  who  married  the  Ward  to  her  Difparagement ;  but  held  this  to  be  no 
Contempt,  the  Ward  not  being  under  the  immediate  Care  of  the  Court. 

Cowper,  one  of  the  Guardians,  educated  the  Daugh- 
ter under  him  while  he  lived ;  but  he  dying  in  May 
laft,  flie  was  placed  at  a  Boarding  School  at  Salisbury 
by  the  furviving  Guardians,  and  afterwards  the  Defen- 
dant Harris,  one  of  the  Guardians,  taking  the  Infant 
from  the  Boarding  School,  married  her  (being  then  of 
the  Age  of  nine  Years  and  three  Months)  to  his  own 
Son  Francis  Harris,  who  had  no  Eftate,  and  was  an 
Apprentice  to  a  Peruke-Maker. 

Lord  Chancellor  on  Motion  ordered  Harris  the  Guar- 
dian to  bring  into  Court  this  Infant  whom  he  had  mar- 
ried to  his  Son,  and  that  he,  his  Son,  and  the  Infant 
fhould  attend,  who  accordingly  all  attending, 
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Mr.  Verney  moved,  that  tho'  the  Defendant  Harris 
was  a  teftamentary  Guardian,  yet  having  in  fo  perfi- 
dious a  Manner  broken  his  Truft,  and  married  his 
Ward  to  his  own  Son  who  was  worth  nothing,  the 
Court  of  Chancery,  the  Guardian  of  all  Infants,  and 
which  had  a  Superintendency  and  Cognizance  of  all 
Trufts,  ought  to  commit  this  perfidious  Guardian, 
and  not  fufFer  the  Girl,  now  but  nine  Years  and 
three  Months  old,  to  continue  to  cohabit  with  her 
Hufband,  who  having  no  Eftate  ought  not  to  be  in- 
dulged with  Opportunities  of  inveigling  her,  and  pre- 
venting her  from  difagreeing  to  the  Marriage  when  fhe 
Ihould  come  to  the  Age  of  twelve  Years,  which  it  w^ould 
be  for  her  Intereft  to  do;  and  therefore  it  was  prayed, 
that  the  Court  w^ould  commit  the  Cuftody  to  any 
other  Perfon,  it  being  doubted  whether  the  other  Guar- 
dian, wdio  was  in  IVih/Jjire,  would  take  her,  and  it  was 
not  proper  to  intruft  this  Guardian  any  longer  w^iih  the 
Cuftody  of  the  Infant. 

Lord  Chancellor  :  The  Infant  Girl  never  having  been 

under  the  Care  of  the  Court,  nor  committed  by  the 

Court  to  the  Cuftody  of  the  Defendant  Harris,  1  do 

(a)  Vide      j^Qj.   think  this  (a)    an  immediate   Contempt    of  the 

3,ntClI7 

Mr.  jiirt'ice  Court ;  but  then  it  is  a  very  ill  Thing  in  the  Guar- 
li'^^lhaTtf-  ^^^^  ^°  marry  this  Child  to  his  own  Son,  and  punifh- 
I'ury.  able  by  an  Information  ;   and  I  will  have  this  Guar- 

dian bound  over  with  Sureties  to  be  taken  by  the  Ma- 
fter,  to  appear  and  anfwer  to  an  Information  to  be  ex- 
hibited by  the  Attorney  General  againft  him. 

As  to  the  Child  let  her  be  delivered  over  by  this  Kna- 
vifh  Guardian  to  the  other  Guardian  Tr^^f/^,  but  he  being 
at  prefent  in  the  Country,  the  Child  (hall  be  placed  with 
the  Plaintiff's  Clerk  in  Court,  to  be  by  him  delivered  to 
Treacle,  who  (it  is  to  be  prefumed)  will  a(il,  as  he  has 
not  yet  renounced  the  Guardianlliip  ;  and  let  it  be 
done  this  Afternoon,  other wifef/^nvj  the  Guardian  to 
ftand  committed. 
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Coker  verfus  Fareviell. 

Gife  186. 

ON  the  Hearing  of  this  Caufe,  the  Lord  Chancellor  '^'f^!'"- 
n     1  re  •    1  <:?//«r  Kina:, 

diretted  an  Illue  to  be  tried  at  the  then  next  Mnjieroftbe 

Affizes  at  Dorchefler,  whether  by  the  general  Words  of  ^'''''' . 

the  Deed  in  Qiieltion,  the  Lands  in  Qiieftion  were  in-  examine"dat 

tended  to  pals ;    whereupon  at  the  Trial,  and  which  ^^"'J^JJ 

was  by  a  fpecial  Jury,  a  Verdi6l  paffed  for  the  Plain-  iffuebetuSt 

tiff :  but  upon  a  Motion  for  a  new  Trial,  it  being  fent  ^  ^  '^""'^    ^ 

,,  ^,  iTi  T  rarties,   and 

by  the  Lord  Chancellor  to  the  Judge  to  certify,  whether  who  has  been 
this  was   proper  to  be  tried  again,    Mr.  Juftice  Price  theCa"ufe,'" 
did  certify,  "  That  Evidence  was  given  on  both  Sides,  i"  cafe  he 
"  and  that  he  Ihould  have  thought  this  Cafe  proper  only  h?De- 
"  to  be  tried  again,  but  that  one  of  the  Witneites  ex-  p^fit'c^ns 
"  amined  for  the  Plaintiff  was  fmce  dead,  by  Means  iW wLThe' 
"  whereof  the   Plaintiff  might   fuffer   on   fuch    new  ^^°'''  "  ''l^ 
"  Trial,  and  that  therefore  he  rather  inclined  againft  ai  may  be 
*■'  any  new  Trial".  g'^/"  '"  e- 

-J  V  idence. 

After  which  Certificate,  there  was  another  Motion 
for  a  new  Trial ;  and  the  Mafler  of  the  Rolls  being 
prefent  in  Court,  and  his  Lordfliip  deliring  his  Thoughts 
on  this  Matter,  his  Honour  fa  id,  the  only  Objeftion  to 
the  new  Trial,  appe.nied  to  be  the  Death  of  the  Wit- 

nefs 
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nefs,  and  though  it  had  been  fald,  that  the  Weight  of 
a  living  Witnefs  would  be  greater  than  Depolitions, 
yet  it  was  his  Opinion,  that  fince  this  Witnefs  had 
been  examined  in  the  Caufe,  and  was  dead,  the  De- 
pofitions  might  be  read;  alfo,  as  the  Teftimony  which 
the  Witnefs  had  given  at  the  former  Trial,  might  be 
given  again  in  Evidence  againft  the  fame  Parties,  he 
iliould  rather  think,  that  the  other  Side  had  fuffered  by 
the  Death  of  the  Witnefs,  fince  they  had  thereby  loll 
the  Advantage  of  crofs-examining.  And  the  Court  or- 
dered a  new  Trial  to  be  had  at  the  Bar  of  the  Com- 
mon Pleas,  where,  after  a  very  long  Evidence  on  both 
Sides,  the  Jury  found  a  Verdi£l:  for  the  Defendant, 
which  was  contrary  to  the  former  Verdi6l. 

And  now  a  Trial  was  again  moved  for  ;  upon  which 
it  being  fent  back  to  the  Judges  of  C.  B.  to  know  whe- 
ther this  Caufe  was  proper  to  be  tried  again,  the 
Chief  Jtiftice  acquainted  the  Lord  Chancellor,  that  there 
had  been  very  ftrong  Evidence  given  on  each  Side,  in- 
fomuch  that  he  could  not  have  blamed  the  Verdi£l:,  on 
which  Side  foever  it  had  been  given,  and  that  he  could 
not  fay  this  Verdidt  was  againft  Evidence. 

Afterwards  another  Application  was  made  for  a  new 

Trial,  when  it  was  infilled,    that  this  Matter  relating 

to  an  Inheritance,  it  would  be  very  hard  to  have  the 

Right  determined   by  one  Trial,  though  at  Bar,    and 

divers  Cafes  were  cited,  where  new  Trials  were  granted 

{a)  See  the    after  a  Trial  at  {a)  Bar  ;  and  this  ought  the  rather  to 

i/ghm  ver-  be  done  in  the  prefent  Cafe,    where  there  had  been 

fus  Leighm,  Yerdift  againft  Verdift,  and  confequently  the  Matter 

feemed  to  be  left  at  large. 

But  the  Chancellor  and  the  Majler  of  the  Rolls  denied  a 

new  Trial ;  faying,  otherwife  there  would  be  no  End 

of  Suits  J  that  a  Trial  at  Bar,  where  more  Time  might 

2  be 


De  Term,  S.  Hill,  i^jic^.  96^ 


be  allowed,  and  the  Party  was  put  to  more  Expence, 
was  of  greater  Weight  than  one  by  Nijt  prins  ;  that 
the  Intent  of  the  Court  In  fending  the  Caufe  to  be 
tried  at  Bar  was,  that  it  might  be  final  ;  but  this 
Cafe  was  the/ftronger,  as  the  IlTue  to  be  tried  related 
only  to  tlie  Intention  of  the  Party,  and  not  to  any  le- 
gal Title,  which  Qiieftion  might  have  been  deter- 
mined at  the  Hearing,  without  ever  lending  it  to  a 
Trial ;  and  here  being  a  Trial  at  Bar,  this  might  juilly 
claim  a  Preference  to  a  Trial  by  Nifi  prius,  and  was 
fuflFicient  to  fatisfv  the  Confcience  of  the  Court ;  but 
that  rtill,  if  the  Party,  againft  whom  the  Decree  was, 
thought  he  had  a  legal  Title,  the  Court  did  not  debar 
him  of  that. 


Chapman  of  af  verfus  Monfon  tf  c-  c-^^^  ^s;. 

contra.  ^';'/  fZ' 

ceilor  King. 

''  i  'H  E  Plaintiffs  in  the  original  Bill  were  Occupiers  ^  Modus^ 
-*-     of  Meadow  and  Pafture  Ground  within  the  Pa-  Occupier  of 
riihesof  Burgh  and  IVinthorp,  in  the  County  o(  Lincoln,  \^^'p^-^''^\ 
but  did  not  inhabit  within  either  of  the  faid  Parilhes,  v/.  living  out 
and  they  brought  their  Bill  on  Behalf  of  themfelves  and  °[(h''flia^f' 
others,  Occupiers  of  Lands,  and  who  did  not  inhabit  pay 'a  Peny 
within  either  of  thefe  Parilhes,  to  eftablilh  a  Modus  for  ^j]  pX/r 

Tithes.  Land  within 

the  Parifh, 
but  if  he  lives  within  the  Parifli,  to  pay  Titr.es  in  Kind,  a  good  AIod:is, 

The  Modus,  as  laid,  was,  that  in  the  two  Pariflies 
of  Burgh  and  IVinthorp,  the  Billiop  of  Lincoln  for  the 
Time  being  was  Impropriator,  and  the  Defendant 
Mr.  Monfon  l.ei^eQ  for  three  Lives  under  the  Bi- 
Ihop ;  the  Parilhes  were  near  the  Sea,  and  confilled 
chiefly  of  Marfli-Lands ;  and  the  Modus,  as  to  the  Pa- 
rilh  of  Burgh  was,    that  every  Perfon  not   inhabiting 
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within  the  Parilhes  of  Burgh  and  W'mthorp^  occupying 
any  Meadow  and  Pafture  Land  within  the  Parlili  of 
Biirgh^  had  Time  out  of  Mind  paid  to  the  Approprla- 
tor  of  the  Parifh,  his  Farmer  or  Tenant,  on  every 
Good- Friday,  or  as  foon  after  as  demanded,  the  Sum 
of  4  d.  per  Acre  every  Year  as  a  Modus,  in  Satisfa£lion 
for  all  Tithes,  and  fo  proportionably  for  every  greater 
or  leifer  Qtiantity. 

And  the  (lime  Cuftom  (mutatis  mutandis)  was  laid 
for  the  Occupiers  of  Meadow  and  Pafture  Lands  with- 
in the  Parifh  of  IVinthorp,  not  inhabiting  within  the 
Parishes  of  Winthorp  or  Burgh,  that  they  Ihould  be  pri- 
vileged from  paying  of  Tithes  in  Kind,  paying  a  Mo- 
dus of  4  d.  per  Acre  for  every  Acre  of  Meadow  or  Pa- 
fture within  the  faid  Parifti  ot  Winthorp,  and  fo  in  Pro- 
portion for  any  greater  or  leffer  Qtiantity. 

The  Defendant  Mr.  Monfon  demurred  to  the  Bill, 
for  that  it  appeared  on  the  Face  thereof,  that  this  was 
an  unreafonable  i\W«j,  as  it  favoured  Foreigners,  not  In- 
habitants within  the  ParUli,  more  than  thofe  who  were 
L^habitants,  and  bore  the  chargeable  and  burdenfome 
Offices  of  the  Parifti;  alfo,  becaufe  the  Modus  was  un- 
certain, and  not  permanent,  and  in  one  Year  Tithes 
might  be  paid,  and  in  the  next  a  Modus,  but  in  the 
third  Year  Tithes  in  Kind  again,  for  which  were  cited 
I  Lev.  I  \6.  and  i  Keb.  602.  Barvdrey  verfus  Bufljell, 
where,  upon  a  Motion  for  a  Prohibition,  the  whole 
Court  held  this  io  be  an  unreafonable  Modus;  and  par- 
ticularly in  Kel/.  it  is  laid,  to  be  an  Invention  to  cheat 
the  Parion. 

Lord  Chancellor  took  Time  till  the  next  Day  to  look 

into  the  Books,  and  then  declared  he   did  not  approve 

of  the  Reafon   given  in  Levins,    that  the  Inhabitants 

ought  to  be  more  favoured  in  the  Modus  than  the  Fo- 

I  rei^ners, 
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rei«ners,  in  Regard  the  Inhabitants  were  liable  to  the 
Repairs  and  Veftments  of  the  Church ;  whereas  by 
the  Relolutlon  in  Jeffreys  Gale,  5  Co.  66.  b.  a  P'oreigner 
occupying  Lands  within  the  Parilh,  tho'  h'ving  out  of 
the  Parilli,  is  liable  to  the  Repairs,  and  to  be  taxed 
even  to  the  Ornaments  of  the  Church,  there  being  no 
Realon,  but  that  as  he  is  an  Inhabitant  in  one  Re- 
fpe6l:,  he  Ihould  be  fo  in  all,  as  to  paying  Rates  and 
Taxes  ;  and  his  Lordlhip  called  this  a  iudden  Opinion 
upon  a  Motion,  and  therefore  would  not  allow  the 
Demurrer. 

Afterwards  in  H/7/.  Term  1729,  this  Caufe  coming 
on  to  be  heard.  Lord  Chancellor  delired  to  be  ailifted  bv  ^'Z'^  ^J'""' 
Mr.  jultice  Reynolds^  and  Mr.  Juitice  Fortejcne,  who  be-  Mr.  -jijiue 
ing   prefent,    and  the  Curtom  being   declared  by   the  ^,^"^//' 
Court    to  be  well    proved,    the   only    Qiieilion   was,  'Jufia  For- 
Whether  the  Modus  was  good  in  Law  ?  ^^'''"''■" 

Againft  the  Modus  it  was  infifted,  That  as  Tithes  are 
a  Revenue  of  Common  Right  belonging  to  the  Church, 
fo  every  Cuftom  derogating  from  this  common  Right 
ought  to  be  taken  ftriflly ;  that  according  to  this 
Curtom,  if  an  Inhabitant  of  the  Parilli  of  Burgh,  oc- 
cupying Lands  within  the  Parilh,  Ihould  leave  the  Pa- 
rilh,  and  cake  an  Houfe,  or  even  a  Lodging  in  any 
neighbouring  Parilli  except  Winthorp,  this  would  intitle 
him  to  the  Advantage  of  the  Modus ;  fo  that  an  Inha- 
bitant  by  his  own  voluntary  Aft,  and  by  fo  ilight  a 
one,  as  going  (perhaps)  on  the  other  Side  of  the  High- 
way or  Hedge,  (which  polTibly  may  be  the  Boundary 
of  the  Parilh)  would  be  privileged  from  paying  Tithes 
in  Kind  ;  that  tho'  it  fliould  be  admitted,  a  Modus 
would  be  good,  that  every  Inhabitant,  or  Occupier 
of  Lands  within  the  Parilh  (tho'  not  an  Inhabitant) 
Ihould  pay  4  d.  an  Acre  for  every  Acre  of  Pafture  or 
Meadow  Land  within  the  Parifh :  Yet  (as  in  the  prin- 
cipal 


9  68  De  Term.  S.  Hill.  1729. 


clpal  Cafe)  for  a  Modus  to  arlle  on  fo  frivolous  an  Ac- 
count, as  that  of  leaving  the  Parilh,  and  taking   an 
Houfe   or  Lodging  in   the  next  Parifh,  was  unreafon- 
able,  jull  in  the  fame  Manner,  as  if  there  fliould  be  a 
Modus    or  Culiom,   that    if   any    Inhabitant    left    the 
'I'own,  and  continued  to  occupy  Lands  there,  he  Ihould 
be  intitled  to  the  Benefit  of  a  Modus,  purely   on  the 
Confideration  of  his   having   left   the    Town,    which 
j'urely   would   not  be  good;  for  the  Confideration  to 
intitle  a  Parifnioner  to  a   Modus,  muft  be  fomething 
which  was  (originally  at  leyll:)  for  the  Benefit  of  the 
Parfon,  and  therefore  a  Confideration  that  the  Pariflii- 
oner  was  to  repair  the  Church,   would  not   be  good  ; 
jeciis'i^  the  Modus  were  in  Confideration  of  his  repairing 
the  Chancel,  or  evea  the  Parfon's  Pew  ;  but  the  ParifLi- 
oners  leaving  the  Parifh  would  be  fo  far  from  being  a 
Benefit  to  the  Parfon,  that  it  would  turn  much  to  his 
Difad vantage,    by  depriving  him  of  the  perfonal  and 
fmall   Tithes;   that   every  Modus  for  Tithe,   if  good, 
mull  be  fuppofed  to  have  had  a  reafonable  C]ommence- 
mcnt;  but  what  reafonable  Caufe  could  be  afligned  for 
the  Commencement  of  this  Modus,  which  fo  man ifeft- 
ly  favoured  mere  Strangers  and  Foreigners,  beyond  the 
Inhabitants  of  the  Place,  and  which  would  tempt  and 
encourage  every  Inhabitant  to  defert  the  Town,  for  the 
Sake  of  that  prevailing  Motive,    his  own  Intereft,  by 
which  Means   the  Parilh  might   become  defolate,  and 
the    Parfon   have    no    Parifliioners   left  to    preach    to. 
Again,  every  Modus  in  Lieu  of  Tithes  muft  be  luppc- 
fed    to  have   commenced  originally  by  the  Agreement 
and  Confent  of  Parfon,  Patron  and  Ordinary  ;  but  what 
could  be  imagined  to  have  induced  the  Parlon  to  con- 
fent  and  agree  to  fuch  a  Modus,   by  which  he  might  be 
deprived  of  all  his  Parilhioners,    in  Hopes  of  getting 
an  Exemption  from  Payment  of  Tithes  ?    Alfo  every 
Modus  which  conduced  to  Fraud  was  an  ill  Modus,  fee 
l^egg^  Parfons  Counfellor   308.    cap.  16.  where  it  is  faid 
I  the 
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the  Law  fo  much  abhors  Fraud  in  this  Refpe^l:,  as  to 
allow  of  nothing  which  may  introduce  it.  In  i  Leo. 
99.  Stehhs  verfus  Goodlack^  the  Parfon  of  Lctcome  in 
Berks  libelled  in  the  Spiritual  Court  againil  the  De- 
fendant for  Tithes  of  Corn  ;  the  Defendant  (hewed 
a  Cuftom  in  Leicome,  that  the  Parl'on,  as  a  Modiu 
for  the  Tithe  of  Corn,  fhould  have  the  tenth  Land 
fown  with  Corn,  and  fhould  begin  his  Reckoning  at 
the  Land  which  was  next  the  Church,  and  fo  the  next 
Year  at  the  next  Land,  ilfc.  and  infixed  on  this  Cu- 
itom  :  The  Parfon  thereupon  Ihewed,  that  the  Deien- 
dant  the  Farmer  by  Fraud  and  Covin,  every  Year 
fowed  the  tenth  Land  very  thin  with  Corn,  and  ne- 
ver dung'd  or  manured  it,  fo  that  the  other  nine 
Lands,  each  brought  forth  every  Year  thrice  as  mucli 
as  the  Parfon's  Land;  wherefore,  in  Regard  the  De^ 
fendant  had  abufed  the  Cuftom,  the  Parfon  fued  for 
Tithes  in  Kind.  The  Farmer  at  firft  got  a  Prohibi- 
tion on  Account  of  the  Cuftom,  but  the  Parfon  af- 
terwards had  a  Confultation,  Wray  Chief  Juftice  fay- 
ing this  Cuftom  was  againft  common  Reaion.  Now 
if  this  were  fo,  that  a  Modus  conducing  to  Fraud  was 
ill,  how  can  any  Modus  be  a  greater  Inlet  to  Fraud,  or 
more  productive  of  it  than  this,  where  fome  of  the 
PariOiioners  would  be  continually  leaving  the  Pariih, 
and  taking  Lodgings  in  the  next,  to  avoid  paying  Tithes 
in  Kind,  and  thoie  who  ftaid  behind,  would  be  conti- 
nually impoling  on  theParton  by  threatning  to  leave  the 
Pariili,  if  he  did  not  accept  of  Half  his  Dues  ?  Beiides, 
every  Modus  in  Lieu  of  Tithes  ought  to  be  certain  and 
permanent;  in  Salk.6<)6.  Archbifbop  oj  York  veY[us  Duke 
of  Netvc^file,  it  is  faid  by  the  Judges  (cho'  in  other 
Matters  they  differed)  that  a  Modus  muft  be  an  an- 
nual Profit  both  certain  and  permanent  ;  and  the 
Words  in  Deg.  ^08.  are,  "That  every  Modus  muft 
*'  have  Continuance,  and  cannot  be  good  at  one 
Vol.  II.  7  F  ''•  Time, 
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"'■  Time,  and  lleep  at  another."  That  as  Reafon  was 
thus  againft  the  Culloin,  io  there  were  two  exprefs 
Authorities,  {vi'^.)  i  I^ev.  ii6.  and  i  Keb.6oi.  and 
tho'  the  Reafon  in  i  Lev.  might  go  a  httle  too  far,  in 
faying  the  CuHom  ought  rather  to  favour  the  Pariihi- 
oners  than  Foreigner?,  by  Reafon  that  the  Parifliioners 
were  at  the  Charge  of  repairing  the  Church,  whereas 
even  Foreigners  were  habie  to  be  taxed  for  that  Pur- 
pofe  if  they  occupied  Lands  within  the  Parifti;  yet  fo 
far  it  might  be  urged  in  Favour  of  Inhabitants  beyond 
Foreigners,  that  they  were  liable  to  burdenfome  Of- 
fices, as  Church-wardens  and  Overfeers,  who  by 
the  Stat,  of  4:^  JS//;^.  are  dire£led  to  be  chofen  yearly  out 
of  the  principal  Inhabitants ;  or  if  an  Occupier  of 
Lands  only  was  an  Inhabitant  to  ail  Intents  and  Pur- 
pofes,  then  there  would  be  no  Ground  for  the  Ciiflom 
to  make  a  Diilinflion  ;  that  the  Cuftom  faying,  any 
Perfon  occupying  Lands,  and  not  an  Inhabitant, 
fliould  be  intitled  to  the  Benefit  of  the  Modus,  was 
uncertain,  as  it  did  not  fay  for  how  long  Time  fuch 
Perfon  fliould  not  have  inhabited  within  the  Parilh, 
whether  for  a  Week  or  a  Month,  isfc.  Alio  as  every 
Perfon  occupying  Lands,  who  was  not  an  Inhabitant, 
ought  to  pay  4  d.  an  Acre,  and  io  in  Proportion  for 
any  lefTer  Q[iiantity ;  this  (it  was  obferved)  was  one 
F'arthing  for  every  fixteenth  Part  of  an  Acre ;  but  if 
it  fhould  be  but  a  feventeenth  Part,  then  it  would  a- 
mount  to  a  Cuftom    in  non  decimando. 

Attorney  General  contra :  As  this  Modus  has  been  un- 
interrupted Time  out  of  Mind,  fo  there  may  have  been 
a  Purchafer  of  Part  of  this  Land,  who  has  paid  the 
dearer  for  it,  from  a  Dependance  upon  the  Modus, 
and  confequently,  by  fetting  afide  the  Modus,  the  Pur- 
chafer would  be  injured.  There  is  no  Necellity  that 
the  Modus  fliould  be  permanent;  in  Godb.  194.  Browns 
Cafe,  a  Man  had  a  Modus  dccimandi  for  Ha)-  in  Black- 
4  acre 
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acre,    he   fbwed   the  faid    Acre  feven  Years   together 
with  Corn,  yet  this  was  held  not  to  deftroy  the  ModuSy 
but  that  the  fame  fliould  continue,  when  the  Acre  was 
made  into  Hay;  alio  it  is  there  faid,  that  if  the  Vicar 
be  endowed  of  Tithes  of  Hay,  tiie  faineClofe,  when  kept 
as  Meadow  and  mowed,  lliall  pay  Tithes  to  the  Vicar, 
and  when  fown  with  Corn,  lliail  pay  Tithes  of  Corn 
to  the  Parfon ;    by    which  Cafe  it  appears  not  to  be 
necelTary,  that  the  lame  Land  Ihould  always  pay  a  Mo' 
dus,  but    may    fometimes  pay    Tithes    in   Kind,    and 
fometimes  a  Modus,  and  yet  the  Modus  fublill:.      With 
regard  to  the  Fraud   objedcd  as  incident  to  the   Alo- 
dus  in    the    principal    Cafe,    that  which    every  Thing 
is  liable  to,  cannot   be  a  good  Obje£lion  againft  any 
particuhu   Thing;    for  this   Fraud  may   be   fuggefted 
in    all    Modus' s  ;    particularly   in  the  Cafe  in  Godbolt, 
the    Land-owner    might  fay   to    the    Parfon,    if  you 
will  compound  with  me  for  Tithes,    I  will  fow  the 
I^and,    elie   I   will  mow  it   and  ufe  it  for   Meadow, 
and  then  you  (the  Parfon)  will  not  hav^e  the  Tithes, 
but  the  Vicar.     In   the  Cafe   of  Cohford   verfus  Peafe^ 
Cro.  Eli^.  1 3  (5.   a  Cullom  was,  that  Time  out  of  Mind 
every  Inhabitant  of  Sale,  who  occupied  Pafture  Lands 
in  Dale,    paid  Tithes  for  thefe   Paflure  Lands  to  the 
Vicar  of  Sale,  and  that  the  Vicar  paid  2  d.  for  every 
Acre  to  the  Parfon   of  Dale ;  the  Court  held  this  a 
good  Cuftom,  though  it  depended  on  the  Uncertainty 
of  an  Inhabitancy,  and  that  the  Vicar  of  Sale's  pay- 
ing 2  d.  per  Acre  to  the  Parfon  of  the  other  Parifh  for 
this  Palfure,  was  the   fame  Thing  as   if  this  Compo- 
fition  were  paid  by  the  Occupier  of   the  Land   itfelf, 
being  equally  beneficial  to  the  Parfon.     Then   as  to 
the  Commencement  of    this   Modus,    the   fame    may 
have  been  a  reafonable  one,  fince  this  Parifli  of  Burgh, 
having  a  great  Tradf  of  Land,    it  might    be  for  the 
Good  of  the  Land  and  of  the  Parfon  to  incourage  Fo- 
reigners  to  come,  take  and  manure  this  Land,  by  ex- 
empting 
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empting  them  from  paying  of  Tithes  in  Kind,  but  ftill 
they  were  to  pay  4  d.  per  Acre  to  the  Parfon,  which 
was  for  the  Farfon's  Benefit,  as  it  might  be  fuppofed, 
that  otherwife  the  Land  would  have  laid  Walte,  un- 
cultivated, and  yield  no  Profit,  confecjucntly  no  I'ithes 
at   all. 

Every  M-        rp^g  j^^j.^  Chancellor  and  the  two  Tudges  held    this 

cias  mult  be  i      •         i  Jo 

certain,  or  a  good  Modus  J  they  admitted,  that  every  Modus  muft 
andno'^"''  ^^  Certain,  and  if  it  was  uncertain,  no  Length  of 
Length  of  Time  would  make  it  good;  and  as  to  a  Modus  be- 
makeT  ^"S  ^'^'^  ^^r  Uncertainty,  Mr.  Juftice  Fortejcue  cited 
good.  Thus  2  RoL  Abr.  265.  where  a  Prefcription  to  pay  a  Peny 
pay  a  Peny  or   thcreabouts  for   every   Acre  of  arable   Land,    was 

K  ^'h'  °'  ^^^'^  ^^'"^  ^°^  ^'^^  Uncertainty  ;  but  he  alfo  cited  a 
for  every  A- Cafe  iH  the  Exchequer  in  1726.  where  there  was 
Mo/uTto  ^  Modus  to  pay  i  2  d.  an  Acre  for  Up-Land  and  6  d. 
pay  12/.  per  for  Marfh-Land,  and  held  good.  But  they  all  thought 
t^ryAcxToi  ^^""^  Modus  in  the  prefent  Cafe  certain,  4  d.  per  Acre 
Up-Land  for  every  Acre  of  Pafture  and  Meadow  Ground  occu- 
cvery  Acr^  P'^*^  ^J  thofc  that  wcrc  not  Inhabitants  within  the 
of  Marfti-  Parifh  ;  in  which  Cafe  the  Parfon  had  no  Reaion  to 
'  obje£l:  that  the  Modus  was  not  more  extenfive,  that  it 

did  not  extend  to  all  the  Land  in  the  Parifh,  whether 
occupied  by  Inhabitants,  or  by  fuch  as  were   not  In- 
habitants ;    for  that  had  been  more  to  the  Prejudice  of 
the  Parfon,  who,   in   the  prefent  Cafe,   had  Tithes  in 
Kind   of  the  Inhabitants  for  their  Land ;    and  as  the 
Modus  for  paying  4  d.  per  Acre  for  all  the  Land  in  the 
Pariih,  (whether  occupied  by  the  Inhabitants  or  rot) 
liad  been  good,  a  fortiori  this  was  good,  becaufe  more 
A  Modus      l^^ricficial  to  the  Parfon.     That  this  Modus  was  certain, 
need  not  be  bccaufc  the  PatfoH  was   always  fure  of  having    either 
very^Yearj    ^"^'^  "^ '^-  P^^  Acre,    Of  what  was   better,    his  Tithes  in 
us  while  the  Kind  ;   but  by  the  Cafe  cited  from  Godholt,  it  appeared 

Religious  I  rr  i  ^        t  r     i       n         11 

Houfcs  held  not  to  be  necellary,   that  the  Modus  ihould  every  Year 
thei^ow''"  ^^^^  place;  and  here,  whenever  it  Ihould  happen  that 

Hards.  2  the 
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the  Pafture   or  Meadow  Land  were  occupied  by  Fo- 
reigners,   then  the  Modus  would  certainly  arife  ;    and 
the  fame  Uncertainty  might  be  objected  to  the  Cullom, 
which    (aid,    that    while    the    Religious    Orders,     or 
Houfes,  held  the  Land  in  their  own  Hands^  they  lliould 
pay  no  Tithes,    which  nocwithllanding  has  been    al- 
ways adjudged   a   good   Cuftom  ;     the    like    Aniwer 
might  be  given  to  the  Objeftion    to  that  Part  of  the 
Cuitom,  where  the  Occupier  of  this  Land  was  not  ro 
be  an  Inhabitant  either  of  Burgh  or  Winthorp ;    for    if 
he  were  an  Inhabitant  of  either  of  thofe  two  Pariihes, 
he  was  to  pay  Tithes  in  Kind,  which  was  Hill  in  Fa-  Not  neccf- 
vour  of  the  Parfon.     The  Court  admitted,  that  every J'-'y*"^''^^" 
Modus  mull    be    (uppofed    to    have  had   a  rea Tunable  a  reafonabk 
Commencement ;    but  as  to  the  Necelhty  of  Ihewin"  ^""'mence- 
norv  that   the  Modus  is  reafonable,   that  ieemed  not  to  might  at  firft 
be  fo  clear  ;  for  thefe  Modus' s  having  been  from  Time  ^^/°'  ^"'^ 

.  _    '  o  not  now  ca- 

mimemorial,    none    can    know    but   that    there   were  pab'e  of  be- 
fuch     Circumiknces     in     thofe    ancient    Times,     as  thfs  (r^I^'t  ^"^ 
might  have  made  fuch  a  Compoiition  reafonable,  tho'  l^irt^nceof 
at  prefent  they  may  not  be  diicoverable  ;    that  it  was 
enough  to  fatisfy  us    at   this  Time  of  Day,  that  the  Sufficient 
Parfon,    Patron   and  Ordinary,    before   the  reftriaive  S^p^J^;; 
Statutes,  might  bind  the  Revenues  of  the  Parfon,  and  an^iOrcinary 
that  all  thefe  Modus  s  mull:  have  had  their  Commence-  mJfk'e  tiifs'^ 
ment  from  an  Inftrument  figned   by  the  Parfon,    Pa-  Agreement, 
tron  and  Ordinary  ;  but  there  could  be  no  Colour  to  f"ccecd'ina  ^ 
fay,  that  becaufe  fuch  Inrtrument  in  fo  great  a  Length  ^/»''""s, and 
of  Time  had  been  loft,   therefore  the  Modus  Ihould  be  L-ruument 
loft   alfo  ;     indeed  fo  far  the    Law   went   in    Favour  ^f^^^'^^^Z. 
of  the  Church,  as  that  if  the  Inftrument  which  the  foft,  yet  tJie 
Parfon,    Patron  and   Ordinary,     had   given  to  a  Lay-  ^^°i'^j''^^ 
man.     Owner    of    fuch    a    Farm,     to    difchari^e    the 
Farm    of    all    Tithes,    (though    this    would    be    good 
while  the    Inftrument  could  be  ftiewn)  Ihould  be  once 
loft,  this  being  a  Privilege  in  non  decirnando^    the  Pri- 
Vol.  II.  7    G  vilege 
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vllege  would  be  loll  by  the  Lofs  of  the  Deed;    buc 
that  in    the  preient   Cafe,  there  was  no  Ground    to 
inlift  on  the  Cuitom's    being  unreafonable ;    for   the 
Tithes   are   the   Reward   for   the    Trouble    and   Care 
which  the   Parfon  takes  of  the  Souls  of  his   Pariflii- 
oners,    in  which  Cafe   the   Labourer  is  worthy  of  his 
Hire',    but    then,    as  the  Parfon   is   not  bound  to  go 
out   of  his   Parilh   to    vifit   thofe   who   only    occupy 
Land  within  the  Parifh,  fo  it  is  but  reafonable,  that 
they  who  have  not  the  Benefit  of  the  Parion's  Care, 
Ihould   anfvver  the  lefs  Duty  to  him,    and  may  well 
be  excufed  for   a  Modus   of  4  d.  an  Acre,   which  the 
Parfon  cannot  fay  is  too  little,  efpecially  in  this  Cafe, 
when    Part   of  his  Proof  is,  that  a  whole  Acre   was 
let  for  lid.  or  ^  d.  an  Acre  in   the  Times  of  Edward 
the  Firft  and  Second,  a  Reafon  for  avoiding  this  Modus, 
a-s  being  originally  too  much.     As  to  the  Cafe  in  Le- 
vin^^  that   was  obferved  to  be  a  fudden   Opinion  of 
the   Judges,    upon   a   Motion   only,    and   when   (per- 
haps)  only   the,  Counfel   that  made  the  Motion   was 
heard,    and  none  of  the  other  Side  ;    neither   is   the 
Cafe  mentioned  in  the  other  cotemporary  Reports  ;  as 
Raymond,    Siderfin,    i5fc.      Alfo    Mr.     Juftice    Reynolds 
asking,  with  regard  to  the  Parilh  called  Skegnejs,  (con- 
cerning the  Tithes  and  Modus  whereof  this  Motion  was 
made  in  Lev.)  how  the  Practice  had   been,    and  whe- 
ther Tithes  in  Kind,  or  a  Modus  had  been  fince  paid? 
it  was  anfvvered,   that  notwiihifanding  that  Opinion, 
this    very   Modus   had    been  obferved,    and  Tithes   in 
Kind   not  paid,   which  fhewed,    that  no  Regard    was 
had   to  the  Opinion,    and    that    the   Parfon    was  not 
advifed  to  rely  upon    it.      Laiily,    the  Chancellor  and 
Judges  laid   great  Weight   on    four  Precedents   in  the 
Exchequer,    cited    by    the  Couniel    for   the   Parilliio- 
ners,  where  that  Court  refolved   fuch  a  Cufiom  and 
Modus  to  be  good,    and  in   fome  of  thefe  Cafes  con- 
I  demned 
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demned  the  Parfon  in  Cofts,  for  conteftlng  the  Modus, 
particularly  Browns,  Entries  194,  199.  was  cited,  where 
the  Pleadings  of  one  of  thofe  Cafes  are  to  be  found, 
with  a  Prohibition   granted  thereupon. 

Wherefore  the  whole  Court  agreeing  the  Modus  to  be 
good,  Time  was  given  to  the  Biihop  till  the  next  Day 
to  give  his  Anfwer,  whether  he  would  try  the  Cu- 
ftom ;    which  the  Biihop  declining. 

Lord  Chancellor :  Eftablifh  the  Modus,  and  difmifs 
Mr.  Monfons  Crois-Bill  for  Tithes  in  Kind,  without 
Cofts,    in  cafe  he  fubmit  to  the  Modus. 


1)  h 


^16 
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Cafe  1 88.  Midclkton  Walkev,  Plaintiff', 

/^^0/;.    Ifrael  Woollaflon,  Defendant. 

niftratoT''  |   'HIS  WHS   a  Judgment   given  in  the  Common 

pendente  lite  ^      Pleas,  whcrcin  the  now  Defendant  was  Plain- 

Wiii,  may  fiff?  in  an  Ajfumpfit  on  a  promiffory  Note  brought  by 

maintain  the  then   Plaintiff   Woollaflon,  as   Adminiftrator  de  bo- 

Actions  for        .  o        i     i  i  n       i     \ 

recovering  ms  Nathonael  Clerk,  non  Adminijtrat  by  Frances  his 
t^tile  De-  ^^^^  ^^^^^  ^"^  Executrix,  pendente  lite  in  the  Spiritual 
ccafcd.  Court  touching  the  Will  of  the  faid  Frances,  in  which 
Suit  in  the  Spiritual  Court  Woollaflon  the  Executor 
named  in  the  Will  of  Frances  was  Plaintiff,  againft 
the  Nephews  and  Nieces  of  Frances  Clerk :  The  Plain- 
tiff' in  the  Court  below  recovered  Judgment,  and  52  /. 
Damages,  upon  which  the  Defendant  below  {Walker) 
bringing  a  Writ  of  Error,  and  ailigning  the  general 
terrors  ; 

The  QLieftion  was,  Whether  an  Adminiftrator  pen- 
dente lite,  where  the  Suit  in  the  Spiritual  Court  is 
touching  the  Executorlhip,  may  maintain  an  Aftion 


for  recovering  the  Debts  due  to  the  Deceafed  ? 


And 
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And  to  lliew  that  he  might,  I  argued  as  follows : 

ly?,  What  I  fhall  Infift  upon  will  be  the  Reafon  of 
the  I'hlng. 

idly^  I  fhall  mention  fuch  Authorities  as  are  in  my 
Favour. 

■x^dly^  The  great  Inconveniencies  that  would  enfue  if 
the  Law  were  againll  me  in  this  Point.     And, 

In  the  laft  Place  fliall  endeavour  to  give  an  Anfwer 
to  thole  Cales  which  have  been  cited  on  the  other  Side. 

F/r/?,   I  prefume  it  will  be  admitted,    that  tho'  a 
Man  makes  a  Will,    and   appoints  an  Executor,    yet 
if  the  Executor  be  under  any  Incapacity  or  Difability 
of  aflin^  as  fuch,  he  is,  during  his  Incapacity,   in  ma- 
ny Refpe£ls  as   no  Executor,    and  therefore  for  that 
Time  it  is  confidered  as  an  Inteftacy.     For  this  Reafon 
the  Ordinary  may  in  thefe  Cafes,  during  the  Incapaci- 
ty or  Difability,   grant  a   temporary   Adminiftration, 
and  fuch  temporary  Adminillrator  may  fue  and  bring 
Aftions,  as  well  as  any  other  Adminiilrator  to  whom 
a  compleat  Adminiftration  is  granted.     I  fhall  inftance 
in  the  common  Cafe,  where  an  Infant  (under  the  Age 
of  feventeen  Years)  is  made  Executor ;  here,  in  Regard 
the  Infant,   by  Reafon  of  the  Tendernefs  of  his  Years, 
is  for  that  Time  incapable  of  a£ling  as  Executor,  the 
Ordinary  may  grant  a  temporary  Adminiftration  to  an- 
other during  the  Minority  of  the  Infant  (until  his  Age 
of  feventeen)  and  fuch  temporary  Adminiftrator  may 
fue  and  brin"  Actions.     Within  the  fame  Reafon  is  the 
Cafe,  where  upon  the  Death  of  a  Man  there  is  a  Liti- 
gation in  the  Spiritual  Court  touching  the  Executorfhip 
to  the  Deceafed  j  lince  during  this  Conteft  none  can 
Vol.  IL  7    H  aft 
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a6l  as  Executor;  and  therefore  the  Ordinary  may  grant 
Adminiftration  to  another,  pending  this  Suit,  which 
Adininiilrator  may  ilie,  it  being  Part  of  his  Office  to 
recover  and  get  in  the  Debts   of  the  Deceafed. 

I  admit  formerly  there  have  been  Opinions  (parti- 
cularly in  Otpen  3  5.)  that  an  Adminiftrator  durante  mi- 
nore  ^tate  could  not  lue.  Lord  Dyer  having  held  that 
fuch  an  Adminiftrator  was  but  as  a  Servant  or  Bailiff. 
But  I  take  the  Law,  by  very  many  Cafes,  and  by  a 
conftant  Courfe  of  Experience  to  be  now  fettled,  that 
an  Adminiftrator  during  the  Minority  of  an  Execu- 
tor, tho'  granted  in  the  moft  reftriilive  Manner,  only 
^d  ufum  i^  commodum  infantis,  may  however  maintain 
an  A£lion  for  a  Debt  due  to  the  Deceafed  ;  this  is 
admitted  in  5  Rep.  19.  P/gois  Cafe,  fo  as  the  Admi- 
niftrator makes  a  proper  Averment  that  the  Executor 
is  under  feventeen;  and  fo  is  Hob.  251.  Carver  verfus 
Hajler'ig  ;  and  indeed  fuch  Suits  are  really  ad  ufum 
isf  commodum  of  the  lofant  Executor,  as  they  are 
brought  in  Order  to  recover  Debts  due  to  the  Eftate. 
Iliefe  Authorities  warranting  an  Adminiftrator  during 
Minority,  isfc.  to  fue,  are  carried  much  farther  in 
I  Roll.  Abr.  ?M.  Wright's  Cafe,  and  2  BrownL  83. 
where  it  is  adjudged,  that  if  an  Adminiftrator  during 
Minority,  ^c.  brings  an  Aclion,  recovers  Judgment, 
and  before  Execution  the  minor  Executor  attains  leven- 
teen,  he  is  fo  far  privy  to  this  Judgment,  that  by  a 
fpecial  Scire  facias  he  (the  Executor)  may  fue  Execu- 
tion thereon.  If  then  an  Adminiftrator  durante  minore 
tctate,  ^c.  ad  ufum  iff  commodum  injantis,  who  in  lome 
Books  is  faid  to  be  as  a  Bailift  or  a  Servant  to  the  In- 
H  "^'^'^  fant  Executor,  and  in  another  Book  is  called  his  (a) 
156.  Curator,  may  maintain   an  Aflion  for  a  Debt  due  to 

the  Deceafed;  why  ftiould  not  an  Adminiftrator  pen- 
dente lite,  (tho'  touching  the  Executorfhip)  be  allowed 
to  maintain  an  Aftion  alfo,  fince  both  are  but  tempo- 
I  jary 
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rary  Adminiftrations?  one  determining  on  the  Infant's 
coming  to  feventeen,  and  the  other  with  the  End  of 
the  Suit  in  the  Spiritual  Court ;  why  fliould  not  thefe 
temporary  Adminiftrations  equally  impower  each  Ad- 
minlftrator  to  lue?  or  rather,  do  not  all  the  Authorities 
warranting  an  Adminiilrator  during  Minority,  ^c.  to 
fue,  prove  llrong  for  us  in  the  preient  Cafe  ?  I  own, 
it  has  been  a  Quertion,  Whether  the  Ordinary  could 
grant  Admin iftration  durante  absentia  of  the  next  of  Kin 
beyond  the  Seas,  i  Lutw.  342.  and  4  Mod.  i  4.  Clare  ver- 
fus  Hodge.  And  1  find  in  a  Manufcript  Report  which 
I  have,  that  the  late  Chief  Juitice  Pratt  of  Counfel  in 
that  Caute,  ol^-jefted  it  was  a  void  Adminiftration,  as  it 
liiight  end  foon  after  granted,  and  yet  neither  the  Ad- 
hiiniil:rator  himlelf,  nor  any  of  the  Debtors  to  the  F> 
llate  of  the  Decealed  know  when  it  ended ;  becaufe  the 
next  of  Kin  might  return  from  beyond  Sea,  and  the  Ad- 
miniftrator,  or  the  Debtors  of  the  Deceafed,  know  no- 
thing of  it  ;  that  by  this  Means  the  Debtors  of  the 
Deceaied  would  be  drawn  in  to  make  Payments  to  the 
Adminiftrator,  after  the  next  of  Kin's  Return,  confe* 
quently  after  the  Adminiltration  was  determined,  and 
that  fuch  an  Admlniftrator  durante  abfentia^  tfc.  might 
be  difcouraged  from  bringing  any  Adions  againft  the 
Debtors  of  the  Deceafed,  forafmuch  as  fuch  A£lion 
miift  abate  by  the  Return  of  the  next  of  Kin  from  be- 
yond Sea  before  the  Judgment,  and  the  Adminiftrator 
lofe  his  Colb.  But  notwithiknding  thefe  Obje^lions 
(which  were  really  made,  tho'  not  reported  in  the 
Books)  the  Court  adjudged  fuch  an  Adminiftration 
granted  durante  ahjentia^  ^c.  to  be  good ;  and  the  very 
Reafon  given,  as  reported  in  Luttv.  is,  "  to  prevent 
"  the  grand  Inconvenience  that  would  enfue,  if 
"  the  Debts  of  the  Deceafed  could  not  be  recover- 
"  ed  during  the  Abfence  of  the  Executor  beyond 
Sea."  I'he  Court  farther  faid,  that  if  any  of  the 
l^ebtors  of  the  Deceafed   paid   his  Debt   to   fuch  an 

Admi- 
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Adminiiirator  durante  abfentuL  tfc.  tho  it  was  after 
the  Return  of  the  Executor;  yet  if  the  Debtor  who 
paid  the  Money  had  no  Notice  of  fuch  Return,  it 
would  be  a  good  Payment.  Now  this  Cafe  proves, 
not  only  that  an  Adminiftration  durante  ahfentia^  i!fc. 
is  good,  but  that  the  chief  Reafon  inducing  the  Court 
to  be  of  that  Opinion  was,  that  by  the  Adminiftrator's 
being  enabled  to  get  in  the  Debts  due  to  the  Deceafed, 
the  grand  Inconvenience  which  otherwife  might  happen 
would  be  prevented ;  and  if  an  Adminiftrator  durante 
alffcntid,  iyc.  may  fue,  within  the  fame  Reafon  ought 
an  Adminiftrator  pendente  lite.  The  Cafe  in  i  Salk. 
42.  Slaughter  verfus  May^  not  only  proves  that  an  Ad- 
miniftrator durante  abjentia  may  bring  an  Action,  but 
alfo  is  an  exprefs  Authority  in  this  very  Point,  that 
an  Adminiftrator  pendente  lite  touching  the  Execuror- 
Ihip  may,  if  he  makes  a  proper  Averment.  That  Cafe 
was,  H.  being  an  Adminiftrator  durante  abfentia  of  J. 
S.  an  Executor,  brought  an  A£lion  of  Debt  on  a  Bond, 
but  did  not  aver  that  J.  S.  the  E2xecutor  was  then 
abient,  or  where  he  was  ;  upon  which  the  Court 
faid,  it  was  but  reafonable  the  Ordinary  fliould  have 
Power  to  grant  Adminiftration  during  Abfence,  as  well 
as  during  Minority,  or  pendente  lite,  and  that  fuch 
Adminiftrator  is  accountable  to  the  Executor,  whofe 
Abfence  muft  be  intended  an  Abfence  beyond  Sea  ; 
but  the  Plaintlft^  ought  to  aver  him  to  be  abfent. 
Now  in  this  Cafe  it  appears  that  the  Court  put  thefe 
three  temporary  Adminiftrators  upon  the  lame  Foot- 
ing ;  and  I  believe,  in  all  Books,  where  named,  they 
are  conlidered  as  on  the  Level,  and  if  lo,  no  Reafon 
can  be  given  why  an  Adminiftrator  pendente  lite  touch- 
ing an  Executorftiip  Ihould  not  bring  an  A6lion,  as 
well  as  an  Adminiftrator  during  Minority,  or  during 
Abfence ;  nay,  the  allowing  the  Adminiftrator  durante 
abjentia  to  bring  an  Aclion  is  a  iironger  Cafe  than  the 
prefent ;  becaufe  there  the  Adminiftration  may  de- 
I  termine, 
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termlne,  and  yet  neither  the  Plaintiff  the  Adminiftra- 
tor,  nor  the  Defendant  the  Debtor,   know  any  Thing 
of,     nor    havd    any    PoffibiHty    to    difcover   it  ;     alfo 
in  that  Cafe  there  is  all  the  Time  a  good  Executor  ca- 
pable of  a6ling,  who  may  prove  the  Will  by  Commif- 
lion,  or  fue  by  Letter  of  i^tcorney  ;  whereas  the  End 
of   a   Suit    during    the    Pendency     whereof   Admini- 
Ifration  is  to  continue,  may  be  feen  by  any  one   at 
any  Time  relorting  to   the  Proceedings  in  the  Court 
where  the  Litigation  touching  the  Executorfhip  depen- 
ded :  Therefore  all   thefe  Authorities  which    warrant 
A£lions  to  be  brought  by  an  Adminiifrator  during  the 
Abfence  of  an  Executor,  are   juft  fo  many  Authori- 
ties for    me  ;    and  the  Cafe  of  Slaughter  verfus  May 
mentioning   that    of   an    Adminiftrator    -pendente  lite 
touching  an  Executor,    is  an  Authority  in  the   very 
Point.    In  G/hfons  Codex  Juris  Ecclefiaftici  AngUcani  (Page 
574.)  thefe  three  temporary  Adminillrations  are  taken 
Notice   of,    and  put  upon  the  fame  Footing  ;  befides 
which,  is   added,  "  That  though  there  be  no  Suit  or 
*'  Controverfy   depending  touching  the  Executorfhip, 
"  ■  and  tho'   there  be  an  Executor,  yet  if  he  does  not 
"  come  in,  the  Ordinary  may  grant  a  temporary  Ad- 
"  miniftration  until  the  Executor  comes  in  and  proves 
"  the  Will."     Alfo  it  is   held,  that    if  an   Executor 
afterwards    becomes   Lunatick,    and   thereby   difabled 
from  adling,    there,   for  Neceffity's  Sake,    the  Ordi- 
nary may  grant  a  temporary  Adminiftration  with  the 
Will  annexed  j    this  I   remember  was   faid    by   Holt 
Chief   Juftice,  in  the  Cafe  of  Hills  verfus  Mills,    re- 
ported fhort  in  i  Salk.  36.  but  that  otherwife  it  was  if 
an  Executor  became  a  Bankrupt,  becaufe  there  being 
no  Difability  in  fuch  Cafe,  no  temporary  Adminiftra- 
tion could  be  granted:    But  of  very  little  Ufe  would 
all  thefe  temporary  Adminiftrations  be,    if  by  Virtue 
of  them  the  Debts  of  the  Deceaied  could  not  be  re- 
cover'd. 

VoL  IL  7  I  It 
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It  is  objefted,  that  no  Admlnlftrator  before  the  Sta- 
tute of  31  Edw.  3.  cap.  II.  could  bring  an  Adlion, 
and  that  the  Statute  Impowering  an  Adminiftrator  to 
fue,  does  not  extend  to  one  pendente  lite. 

Refp.  All  thefe  temporary  Admlniftrators  are  equally 
out  of  the  Statute,  and  in  fuch  Adminiftrations  the 
Ordinary  is  not  bound  to  grant  them  to  the  next  of 
Kin,  as  was  held  Hob.  250.  Bryers  verfus  Goddard,  and 
I  Fent.  2  I  9.  Thomas  verfus  Butler ;  but  if  an  Admini- 
ftrator during  the  Minority  or  Abfence  of  an  Executor 
may  fue,  tho'  out  of  the  Statute,  why  may  not  an  Ad- 
miniftrator pendente  lite  fue  alfo?  I  take  all  thefe  tempo- 
rary Admlniftrators  to  be  within  the  Reafon  and  Equity 
of  the  Statute  of  Edw.  3 .  as  they  are  deputed  by  the  Ordi- 
nary^ which  are  the  very  Words ;  and  lince  in  all  thofe 
Gales  the  Deceafed  dies  for  the  Time,  and  to  fome  Pur- 
pofes,  inteftate,  there  is  then  no  Perfon  to  a61:  as  Executor. 

Now  I  will  confider  the  very  great  and  manifeft 
Inconveniencies  which  would  enfue,  if  an  Adminiftra- 
tor pendente  lite  touching  an  Executorlhip  could  not 
bring  A6lions  to  recover  the  Debts  of  the  Deceafed. 

Suppofe  thefe  confifted  only,  or  chiefly,  in  out- 
ftanding  Debts,  owing  on  hazardous  Securities,  or 
from  Perfons  in  doubtful  Circumftances,  in  apparent 
Danger  of  being  loft,  if  not  fued  for  in  Time;  would 
it  not  be  an  irreparable  Lofs  to  the  Eftate,  and  to  the 
Creditors  of  the  Deceafed,  if  for  Want  of  a  Power 
given  by  Law  to  the  Adminiftrator  pendente  lite, 
all  thofe  Debts  fliould  be  loft?  Suppofe  the  chief  Part 
of  the  Eftate  confifted  of  Debts  in  Trade,  as  Book- 
Debts,  which  are  limple  Contrail  and  liable  to  be 
barred  by  the  Statute  of  Limitations,  and  that  the  fix 
Years  have  begun  to  incur  in  the  Life-time  of  the  De- 
2  ccafcd 
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ceafed,  and  confequently  muft  run  on  ;  would  it  not 
be  a  Thing  of  the  moft  mifchievous  Confequence, 
and  render  the  Law  extremely  defeflive,  if  the  Ad- 
minirtrator  pendente  lite  were  not  allowed  to  fue  for 
thefe  Book-Debts,  in  order  to  prevent  them  from  be- 
ing barred  by  the  Statute,  and  thereby  fecure  the  E- 
ftate  of  the  Deceafed,  and  perhaps  fave  his  Creditors 
from  being  ruined  ?  The  other  Side,  in  this  Gale, 
are  endeavouring  to  make  a  very  nice  Difterence, 
where  really  there  is  none,  betwixt  an  Adminiilrator 
■pendente  lite  and  other  Temporary  Adminiftrators  ;  and  • 
yet  to  what  Purpofe  is  this  extreme  Nicety  to  be  fup- 
ported  ?  Why,  only  to  introduce  great  and  Publick 
Mifchief.  On  the  other  Hand,  there  can  be  no  In- 
convenience in  allowing  this  Adminiftrator  pendente 
lite  to  fue  for  the  Debts  of  the  Deceafed  ;  the  Hand 
of  the  Adminiftrator  who  is  to  recover  them,  muft  be 
fuppofed  iafe ;  this  Court  may  fo  far  take  Notice  of  the 
Spiritual  Courts,  as  to  be  fenlible  that  thefe  Tempo- 
rary Adminiftrators  give  Security  there  proportionably 
to  the  Value  of  the  Eftate  of  the  Deceafed,  or,  if 
that  were  out  of  the  Cafe,  every  Perfon  is  prima  facie 
intended  by  Law  of  Sufficiency  to  perform  his  Truft, 
and  not  to  be  infolvent,  M/;/7  nequam  prxfumendum ; 
and  whatever  fuch  Adminiftrator  does  receive  of  the 
Eftate  of  the  Deceafed,  he  muft  be  accountable  for 
to  the  Executor  when  he  fliall  have  proved  the  Will. 
Beftdes,  as  this  Adminiftrator  is  allowed  to  be  fued, 
why  Ihould  he  not  alfo  be  allowed  to  fue,  why  ihould 
it  not  be  mutual,  efpecially  lince  the  allowing  him  to 
fue  is  the  only  Way  to  enable  him  to  anfwer  the  Suits 
brought  againft  him?  1  muft  own,  that  an  Executor 
de  [on  tort  may  be  fued,  and  yet  cannot  fue ;  for 
as  he  comes  in  intirely  by  Wrong,  and  as  a  Tort-feafor, 
he  fliall  have  none  of  the  Privileges  of  a  rightful  Bx- 
ecutor  ;  but  in  the  prefent  Cafe,  our  Adminiftrator 
pendente  lite  cannot  be  laid  to    come  in    by  Wrong, 

when 
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when  he  is  conllituted  by  the  A61  of  the  Court,  of 
that  Court  too,  which  has  a  proper  Jurifdi61;ion  in 
granting  Adminiitrations.  It  will  be  admitted,  that 
an  Adminiitrator  durante  minor e  ^tate  of  an  Executor, 
though  it  be  but  adujum  iy  commodum  Infantis^  may  yet 
fell  bona  peritura.  And  the  hke  Power  will  (I  pre- 
fume)  be  allowed  an  Adminillrator  pendente  lite,  and 
why  is  this,  when  fuch  Admlnittrators  can  fell  no  other 
Goods  ?  Surely  for  the  Sake  of  Neceility,  and  to  pre- 
vent thele  hona  peritura  from  being  deftroyed  ;  and  is 
there  not  the  fame  Necellity  to  take  Care  of  hazardous 
Debts,  and  preveiu  Debts  by  limple  Contraft  from 
being  barred  by  the  Statute  of  Limitations  ?  Do  not 
they  require  the  lame  Care  to  fecure  them  from  be- 
ing loft,  as  bona  peritura  do  ?  Yes  certainly,  as  pro- 
bably the  Debts  are  of  a  much  greater  Value  than 
the  Goods.  The  Spiritual  Courts  have  of  late  come 
into  this  Way  of  granting  Temporary  Adminiftra- 
tions,  and  my  Lords  the  Judges  have  been  pleafed  to 
allow  them  good  in  Law,  though  out  of  the  Statute 
which  permits,  nay  requires  the  Ordinary  to  grant 
Adminiftration;  and  this  the  Courts  of  Common 
Law  have  done,  for  the  Eafe  and  Convenience  of  the 
Subje6l,  which  is  indeed  the  chief  End  of  all  Laws. 
But  it  would  very  much  lellen  and  take  off  from 
the  Ufe  and  Benefit  of  thele  Adminiftrations,  if  it 
fhould  be  adjudged,  that  none  by  Virtue  thereof  were 
capable  of  luing  for  and  recovering  the  Debts  of  the 
Deceafed  :  This  Conftru£lion  would  reduce  the  Grant 
of  Letters  of  Adminiftration  pendente  lite,  to  no  more 
than  Letters  ad  Colligendum  bona,  i^c. 

And  now,  as  to  the  Authorities  which  have  been  cited 
on  the  other  Side  ;  tho'  I  here  beg  Leave  to  premile, 
that  nothing  lels  than  folemn  Refolutions,  fuch  as  are 
founded  on  good  Reafon,  ought  to  be  fufficient  to  intro- 
duce fo  great  an  Inconvenience  j  w^hereas  (as  I  take  it) 
I  among 
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among  all  the  Authorities   cited  againft  us,    there  is 
not  one  Cafe  adjudged  in  the  Point. 

As  to  hiooY  67^6.  Rollins  Cafe,  (Trin.  43  Eli^.)  it 
was  thus :  Two  Executors  conteft  in  the  Spiritual 
Court,  whereupon  the  Ordinary  grants  Admini- 
ftration  pendente  lite,  and  it  feemed  to  the  Court 
(jemble  fays  the  Book)  that  he  could  not  do  it ; 
thefe  are  all  the  Words  of  the  Cafe ;  but  here  was 
no  Judgment,  nor  any  Reafon  given  in  Support  of 
the  Opinion  ;  and  to  over-ballance  this  Authority,  I 
would  quote  againft  it  the  Cafe  of  Slaughter  verfus  May 
in  Salk.  42.  and  the  Reafon  given  in  i  Lutrv.  i^i.  for 
the  Refolution  in  Clare  verfus  Hodge ;  here  are  two  Au- 
thorities to  one  which  fay  it  is  a  great  Inconvenience 
where  none  can  fue  for  the  Debts  of  the  Deceafed ; 
and  as  they  are  the  latter,  fo  are  they  the  better  Au- 
thorities. As  to  Cartheivs  Rep.  153.  Frederick  verfus 
Hook,  that  was  an  Aclion  of  Debt  on  a  Bond  brought 
by  the  Plaintiff  Frederick,  on  a  fpecial  Adminiftration 
quoad  the  Bond,  pendente  lite  concerning  the  laft  Will 
of  the  Lady  Frederick;  the  Defendant  pleaded  in  A- 
batement,  that  the  Lady  Frederick  made  her  Will, 
and  thereby  conftituted  the  Plaintiff  her  Executor, 
and  that  the  Plaintiff  jujcepit  fuper  fe  onus  executionis 
teflamenti  pr^diB\  and  prayed  the  Judgment  of  the 
Court,  for  that  the  Plaintiff  brought  his  Ailion  as  Ad- 
miniftrator  and  not  as  Executor  ;  upon  which  the 
Plaintiff"  demurred ;  the  Court  held  that  the  Admini- 
ftration granted  pendente  lite  in  the  Spiritual  Court 
concerning  a  Will  was  utterly  void,  and  that  the  Diffe- 
rence was,  where  there  is  a  Controverfy  in  the  Spiritual 
Court  concerning  a  Right  of  Adminiflration,  and  where  it 
is  concerning  a  Will,  as  in  that  Cafe ;  that  in  the  firft  the 
Adminiftration  granted  pendente  lite  is  good,  but  other- 
wife  where  the  Controverfy  is  concerning  a  Will,  for  he 

Vol.  IL  7  K  who 
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who  comes  In  under  a  Will  lliall  avoid  all  which  an 
Adminillrator  can  do,  and  then   it  is  faid   in  the  End 
of  the  Cafe,   that  the  Plaintiff  proceeded  no  farther 
in  that  A61:ion  :  Now  it  is  plain    upon  the  Words  of 
the  Book,  that  this  Cafe  was  never  adjudged,  but  the 
Objeftion   ftarted   upon  the  Demurrer;    and  at  that 
Time    the    Court   held    the   Admin ilfration    granted 
pendente    lite    touching    the    Will     void,     whereupon 
it  is  faid,  that  the  Plaintiff   proceeded  no  farther   in 
that  Aftion  ;   and  polTibly  he  had  no  Occalion  ;    the 
Defendant  in  fo  plain  a  Cafe  as  that  ot  Debt  on  Bond, 
having  gained  fome  Time  by  his  Plea,  probably  paid 
the  Money,  or  it  may  be,  the  Will  of  Lady  Frederick 
was  foon  aftervvairds  proved,  and  fo  the  Objeftion  re- 
moved ;    but   this  is  not  mentioned,    only  fo  far  ap- 
pears,  that  no  Judgment  was  given  in  the  Cafe.     In 
the  next  place  it   is   obfervable,    that    this  very  Au- 
thority allows  an  Admin iflration   granted  pendente  lite 
touching  an  Adminiflration  to   be  good  ;    whereas  this 
Temporary  one  is  as  much  out  of  the  Statutes  enabling 
the  Ordinary  to  grant  Adminiftration,    as  any  other 
Temporary    Adminiflration    whatever,    and    fo    this 
very  Cafe  cited  on  the  other  Side,  anfwers  one  of  the 
Objeftions  which  they  make  :  But  the  Reafon  is  very 
flight  wdiich  is  given  by  the  Book  to  make  a  Difference 
betwixt  an  Adminiflration  granted  pendente  lite  touch- 
ing an  Adminiflration,  t;/:^.  that  this  is  good  ;    but  that 
an    Adminiflration    granted    pendente    lite    concerning 
a  Will  is  void ;    why  ?    Becaufe  he  that  comes  in   un- 
der the  Will  Ihall  avoid  all  that  an  Adminilfrator  pen" 
dente  lite  can  do;  now  this  is  no  Reafon  at  all;  all  that 
can  be  meant  by  it  is  but  this,  that  an  Executor  fhall  a- 
void  any  Grant,  Aflignment,  or  Releafe  made  by  an 
Adminillrator  pendente    lite  of  any   Part  of  the   De- 
ceafed's   Eftate,   if  made  to    his   Prejudice  ;    but  the 
Adminiflrator's  fuing  for  Debts  due  to  the  Deceafed, 
and     preventing    their    being    loft    by    the   Debtors 
I  becoming 
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becoming  infolvent,  or  from  being  barred  by  the  Sta- 
tute of  limitations,  is  a  Service  and  can  be  no  Preju- 
dice to  the  Executor.  The  Adminiftrator  pendente  lite, 
as  foon  as  he  receives  a  Debt,  is  accountable  for  it 
and  muft  pay  it  over  to  the  Executor  ;  it  cannot 
furely  be  intended,  by  this  Reafon  of  the  Executor's 
avoiding  all  A£Is  of  the  Adminiftrator  pendente  lite^ 
that  if  fuch  i^dminiftrator  recovers  Judgment  againft 
a  Debtor  of  the  Deceafed  for  a  Debt  due  to  him, 
and  takes  out  Execution,  that  the  Flxecutor  Ihall  avoid 
all  this,  and  make  the  Debtor  pay  the  Debt  over  again, 
which  he  was  before  compelled  to  pay  by  Courfe  of  Law, 
and  which  the  Executor  is  at  Liberty  to  receive  at  his 
Pleafure  from  the  Adminiftrator  pendente  lite ;  this 
would  be  doing  a  great  Hardlhip  without  the  leaft 
Occaiion. 

Or,  putting  this  Cafe  farther;  fuppofe  the  Admini- 
ftrator pendente  lite  had  got  Judgment  againft  a 
Debtor  of  the  Deceafed,  and  had  thereby  fecured  the 
Debt,  but  before  any  Execution  fued  the  Executor 
had  proved  the  Will,  whereby  the  Adminiftration  pen- 
dente lite  had  determined,  could  this  any  ways  pre- 
judice the  Executor  ?  No ;  fo  far  from  it,  that  (as  I 
take  it)  the  Executor,  when  he  has  proved  the  Will, 
may  take  Advantage  of  this  Judgment,  and  bring  a 
fpecial  Scire  facias  in  order  to  lue  out  Execution  on  it 
in  the  fame  Manner  as  an  Infant  Executor,  having  at- 
tained feventeen,  may  fue  out  a  fpecial  Scire  facias  up- 
on a  Judgment  recovered  by  an  Adminiftrator  during 
the  Minority  of  the  Executor,  which  has  been  ad- 
judged ;  fo  that  the  Reafon  given  why  the  Executor 
Ihali  avoid  any  A£1  done  by  the  Adminiftrator  pen- 
dente lite,  can  only  relate  to  Grants,  Aftignments  or 
Releafes  made  by  fuch  an  Adminiftrator  to  the  Preju- 
dice of  the  Executor  ;  whereas  all  thofe  which  are  done 
for  his  Benefitfhall  ftand.  ^  - 

The 
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The  other  Cafe  is  that  of  Smith  verfus  Smhh^  cited 
by  Serjeant  Carthew,  in  his  Report  of  the  former  of 
Frederick  verfus  Hook^  from  3  ICch.  54.  and  this  I  admit 
to  have  been  adjudged  ;  but  however,  it  will  not  (as 
I  apprehend)  appear  to  be  material  to  the  prefent  Qiie- 
ftion ;  there  the  Plaintiff  brought  Trover  as  Executor  for 
the  Converlion  of  fome  Goods,  and  on* Not  guilty  plead- 
ed, the  Jury  found  a  fpecial  Vcrdift,  that  the  Plaintiff 
was  the  Executor  named  in  the  Will  of  J.  S.  that  the 
Goods  in  Qiieftion  were  the  Goods  of  J.  S.  and  that 
the  Defendant  in  the  Aftion  of  Trover  had  Admini- 
ftration  granted  to  him  of  the  Goods  of  J.  S.  pendente 
lite  touching  the  Will ;  adjudged  fur  the  Plaintiff  in 
Trover,  becaufe  the  Adminiffration  was  merely  void ; 
and  the  Book  fays,  that  this  Judgment  was  alfo  given 
upon  the  Diftin^lion  above-mentioned.  Now  that  this 
Judgment  was  very  right  and  juff  I  freely  allow  ;  but 
that  the  fame  was  given  upon  the  Diffin£lion  betwixt 
an  Adminiftration  pendente  lite  touching  a  Will,  and 
an  Adminiftration  pendente  lite  touching  an  Admini- 
ftration, I  can  hardly  think ;  all  determined  in  this 
Cafe  is,  that  the  Property  of  the  Goods  of  the  De- 
ceafed  was  in  the  Executor,  and  not  in  the  Admin  i- 
ftrator  pendente  lite,  which  I  admit :  For  fo  in  the  Cafe 
where  an  Adminiftration  is  granted  durante  minore  4tate 
of  an  Executor,  the  Property  of  the  Goods  is  in  fuch 
Infant  Executor;  and  therefore  an  Adminiftrator  du- 
ring Minority  cannot  fell  any  of  the  Goods,  which 
he  neceffarlly  might  do,  if  he  had  the  Property.  But 
it  is  plain,  that  an  Adminiftrator  durante  minore  ^tate 
may  lue  for  the  Debts  due  to  the  Deceafed,  though  he 
cannot  alTign  or  fell  any  of  his  Goods ;  and  therefore 
this  Cafe  only  flievv^s,  that  an  Adminiftrator  pendente 
lite  is  upon  the  Level  with  an  Adminiftrator  during 
the  Minority  of  an  Infant  Executor,  which  I  do  not 
controvert.  So  that  upon  the  whole,  as  the  principal 
4  Cafe 
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Cafe  in  Serjeant  Carthews  Reports  of  Frederick  verfus 
Hook  is  not  adjudged ;  and  as  the  Reafon  given  for  the 
Opinion  of  the  Court  rather  weakens  its  Authority, 
and  that  cited  there  and  reported  in  Keble^  of  Smith 
verfus  Smithy  though  adjudged,  is  not  to  the  Purpofe  ; 
I  humbly  apprehend,  that  from  the  Reafon  of  the 
Cafe  now  in  Queftion,  which  is  ftrong  for  us,  from 
the  very  great  Mifchief  and  Inconvenience  that  would 
follow,  if  an  Adminiftrator  pendente  lite  could  not 
fue  and  recover  Debts  due  to  the  Deceafed,  to  the  great 
Lofs  of  his  Creditors,  and  perhaps  to  the  Ruin  of  the 
Eftate ;  as  there  is  not  one  adjudged  Cafe  againll:  us, 
and  on  the  other  Hand  feveral  in  our  Favour  de- 
termining that  a  Temporary  Adminiftrator  may  fue  ; 
and  in  the  laft  Place,  as  there  are  others  that  put  all 
thefe  Temporary  Adminiftrators  upon  a  Ballance,  or 
upon  the  fame  Footing,  I  am  to  pray  that  the  Judg- 
ment given  in  C.  B.  may  be  now  affirmed. 

Whereupon  the  Lord  Raymond  Chief  Juftice,  Page 
and  Probyn  Juftices  were  of  Opinion  for  affirming  the 
Judgment;  and  that  the  Ordinary  had  a  Power  to 
grant  Adminiftration  pendente  lite,  tho'  touching  an  Ex- 
ecutorfhip  ;  that  the  Reafon  of  the  Ordinary's  having 
a  Power  to  grant  Adminiftration  durante  minore  <etate 
of  an  Executor  was,  becaufe  during  the  Infancy  of  the 
Executor  there  was  no  Perfon  capable  of  fuing  or  re- 
covering the  Debts  of  the  Deceafed ;  that  pendente  lite 
there  being  no  Executor  that  can  fue,  fuch  Cafe  is 
within  the  fame  Mifchief,  which  would  be  attendr 
ed  with  very  great  Inconveniencies,  for  the  Rea- 
fons  that  had  been  given ;  that  the  Cafe  of  an  Ad- 
miniftrator during  the  Abfence  of  the  Executor  was 
ftronger,  there  being  an  Executor  capable  of  a£ling, 
who  might  by  Commiffion  prove  the  Will,  and  fue  by 
Attorney  ;  that  all  thefe  Temporary  Adminiftrations, 
tho'  out  of  the  Statutes  of  Edw.  5.  and  Hen.  3.  were  yet 

Vol.  II.  7   L  allo\ve4 


<Jpo  De  Term.  S.  Trin.   173 1. 

allowed  to  be  within  the  Equity  of  thofe  Statutes  for 
the  Eafe  and  Convenience  of  the  Subject:,  which  ought 
to  be  coniidered ;  that  in  the  Cafes  cited  from  Moor 
and  Carthexp  there  was  no  Judgment;  and  the  Reafon 
given  in  the  latter  of  thofe  Books,  did  not  maintain 
the  Opinion. 

But  Lee  Juftice  doubted  ;  for  he  faid,  an  Admini- 
Ifration  pendente  lite  touching  the  Executorlhip  feemed 
to  differ  from  Adminiftrations  durante  minore  ^tate,  or 
durante  abfentia  of  an  Executor,  becaufe  in  the  two 
laft  Cafes  the  Adminiftrations  were  granted  cum  tefla- 
■memo  annexo,  which  cannot  be  done  when  the  Will  is 
in  Controverfy  ;  <^  adjorn.  But  Judgment  was  af- 
terwards affirmed  with  the  Concurrence  of  Mr.  Ju- 
ftice Lee. 


Ex 
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Ex  parte  Aif cough.  cafe(r89.) 

Lord  Chan- 

T  TPON  a  Petition  for  a  Writ  ^^  Ventre  infpiciendo"  '[    '"^* 
^-^    the  Cafe  was :    Sir  John  Chaplyn  Bart,  a  young  tre'hfpi'"' 
Gentleman  of  about  the  Age  of  nineteen,  feifed  of  a  """^''• 
great  real  Eftate  in  Lincolnpnre,  was  drawn  in  by  one 
Morris  a  Bailiff,   who  lived  in  Clare-Market,  to  marry 
his  Daughter,  an  Infant  about  fixteen,  and  after  the 
Marriage  Sir  John  was   prevailed   upon   to  make  his 
Will,  and  thereby  to  devife  all  his   perfonal  Eftate  to 
his  Wife  ;  within  two  Months  after  the  Marriage  Sir 
John  died,  leaving  three  Sifters,    who  were  his  Heirs 
at  Law,  in  Cafe  of  no  Iffue   by  this  Marriage. 

The  Widow  pretending  to  be  with  Child,  the  three 
Sifters  petitioned  for  a  Writ  de  Ventre  infpiciendo,  in- 
fiftlng  by  their  Counfel,  that  this  was  a  Writ  at  Com- 
mon Law,  a  Matter  of  Right,  and  efpecially  proper 
in  the  prefent  Cafe,  where  the  Petitioners  Family  had 
been  twice  impofed  upon  already,  firft  by  the  impro- 
vident and  unequal  Marriage,  and  afterwards  by  the 
Will,  which  gave  all  the  Teftator's  perfonal  Eftate  to 
this  nen'  Wife,  from  whence  there  was  great  Room 
to  fufpe£l  another  Fraud  might  be  put  upon  the  Fa- 
mily by  a  falfe  and  fuppofttitious  Child,  and  fo  the  Si- 
fters and  next  Heirs  be  deprived  of  their  Right  to  the 
Inheritance;  and  for  this  Purpofe  i  hj}.  8.  h.  Cro.  Eii^ 
$66.  Moor  <)  IT,.  Willoughbys  C'd^Q,  and  Cro.  Jac.  6?^  <) . 
Theake/s  Cafe,  were  cited,  but  more  particularly  the 
Solicitor  General  infifted  on  the  Cafe  of  the  Attorney  The  Effea 
General  verfus  La  Roche,  determined  by  the  Mafler  of  the  °J  ^^'\^''^ 

r  r  I'll  decreed  upon 

Rolls  about  lix  Years  imce,  where  one  by  Will  gave  a  a  Bill  in  e- 
Sum  of  Money  to  be  laid  out  in  Land  and  fettled  on  ^Sum  of  "^ 
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devifed  to  a 
Cliarlty  on  the  Death  of  J.  without  Iflue,  ,4.  dyino  aiij  leaving  a  M''idow  of  ill  Fame, 
Vho  preteadcd  to  -be  with  Child, 
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A.  (who  was  an  extravagant  Perfon)  for  Life,  Remain^-' 
der  to  his  firft,  ^c.  Son  in  Tail  Male,  Remainder  to 
his  Daughters  in  Tail  general,  Remainder  to  a  Cha- 
rity :  A.  married  a  Woman  of  an  ill  Reputation,  and 
dying  foon  after,  the  Wife  pretended  to  be  with  Child  ; 
whereupon  the  Mafler  of  the  Rolls^  in  order  to  pre- 
ferve  the  Charity  from  any  falfe  and  fuppofititious 
Child,  decreed  the  Mafter  to  appoint  two  Mid  wives, 
who  lliould  refort  to  the  Widow,  fearch  her,  and  fee 
whether  fhe  was  with  Child  or  not,  and  attend  at  the 
Birth  ;  and  that  afterwards,  there  being  an  Attendance 
on  the  Mafter  in'  Relation  to  this  Caufe,  tli£  Widow- 
perceiving  the  Matter  would  be  difcovered,  volun- 
tarily came  before  the  Mafter,  and  declared  that  flie 
was  not  with  Child ;  by  which  Means  the  Right  to  the 
Money  was  preferved  for  the  Charity. 

The  Petitioners  in  the  principal  Cafe  farther  prayed, 
that  whereas  the  Widow  was  now  at  her  late  Hufband's 
(a)  Vide  Seat  in  LincohJJme,  this  might  be  as  her  (a)  Caftle, 
1  inft.  8,  b.  ^i^ej-ein  fhe  fhould  be  confined  and  continue  until  the 
Time  of  her  Delivery,  and  that  fome  Woman  might 
be  always  reftdent  with  her  both  before  and  at  the 
Birth. 

Againft  which  it  was  urged,  that  here  was  no  Crime 
in  Sir  JoJm  the  Infant's  marrying  Morris's  Daughter, 
or  in  her  being  married  to  Sir  John,  v-ho  was  of  Age 
to  chufe  a  Wife  for  himfelf,  and  who  might  think 
Beauty  and  Virtue  a  fufiicient  Portion,  efpecially  when 
his  Fortune  had  put  him  above  the  Want  of  Money ; 
that  here  was  not  the  leaft  Imputation  on  the  La- 
dy's Charaflier ;  that  as  it  had  not  appeared  any 
Fraud  or  Collufion  was  intended,  it  was  very  unrea- 
fonable  to  fufpeft  flie  would  be  guilty  of  impoftng  a 
falfe  Child  on  the  Family  ;  alfo,  that  the  other  Side 
ought  to  have  proved  Sir  John  died  feifed  of  fome 
1  Land* 
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Lands  in  (a)  Fee-fimple,  whereas  Ic  was  Reported  that  {")  vide 

-^  -       ^  -  ^  ilnft.  ubi 


pra. 


by  a  Family  Settlement  the  Eftate  was  intailed  ;  that  fu- 
it  would  be  an  Hardlbip  on  a  I^idy  of  fo  tender 
Years  to  fend  a  Jury  of  Matrons  to  infpe6l  her ; 
and  Ibe  being  now  with  Child,  might  be  of  dan- 
gerous Confequence,  and  occafion  a  Mifcarriage,  a 
Thing  polTibly  vvifhed  for  by  the  other  Side;  however 
it  was  hoped  the  Court  would  not  grant  this  Writ  un- 
lefs  there  was  juft  Reafon  for  it ;  then  with  Regard 
to  her  {laying  at  the  Seat  in  Lincolnjinre,  it  was  repre- 
fented  to  be  an  old  Houfe  much  out  of  Repair,  and 
that  Ihe  having  no  Friends  or  Relations  in  that  Neigh- 
bourhood, it  would  be  cruel  to  force  her  to  continue 
there ;  alfo  Affidavits  were  read,  proving  (he  was  with 
Child,   which  Fail  was  not  difputed. 

Lord  Chancellor :  I  take  this  Writ  de  Ventre  infpiciendo  Held  to  be  a 
to  be  of  common  Right,  it  is  in  the  Re^ifier,  though  ^^'^  *'*' 

1-r  10  -ri  common 

not  m  F.  N.  B.  and  is  tor  the  Security  or  the  next  Right,  being 
Heir,  to  guard  him  or  her  againfl  fraudulent  or  fuppo-  nex^Heir^^ 
fititious  Births ;  as  to  what  is  obje£led,  that  the  Peti-  from  a  frau- 
tioners  are  intitled  only  to  an  Eftate-tail,  this,  at  the  Sof,/"'* 
Time  the  Writ  w^as  firif  allowed,  being  a  qualified  t't'ous  Birth, 
Fee,  is  fufficient;  belides,  any  Affidavits  proving  thatfo"  aTe- 
Sir  John  was  in  Poffisffion  of  Land,   will  induce  me  "^'"'"^3''. 

i[    r     ■  •  i   '         r-<       r         }  I  •  I      becaufe  at 

prima  jacie  to  intend  it  a  J-ee-hmple  ;  but  as  it  may  be  the  Time  it 
an  Hardftiip  to  oblige  the  Lady  to  live  in  Lincoln/hire,  y'^\^'^^^ 
far  from  any  of  her  Friends  and  Relations,  and  lince  ftate-taiiwas 
the  Marriage  appears  to  have  been  but  in  March  laft,  ^ ^"^'^""p'^ 

1  I     I  •!•  r  1  I     •  'conditional. 

confequently  no  Probability  or  her  being  brought   to 
bed  before  Chr/fimas^    and  as  her  Father  confents  that  ^;^!^"^j^ 
Ihe   Ihall  be   in  Town    before  Michaelmas^    and   refide  mittcd  to  be 
in  St.  James  %  Pariffi  in  Middle/ex,    let  the  Writ  de  Fen-  ^^coun' 
tre  infpiciendo   iffiie  at  Michaelmas^  directed  to  the  She-  will  fix  a 
riff  of  Middlejex ',     in    the    mean   while   the    prefent  ab?rtoK 

Heirs  P^''^'^^' 

where  {he 
{hall  be  till  delivered,  and  where  the  Heir  may  from  Time  to  Time,  at  proper  Seafcns  and  on 
Notice,  fend  Women  to  fee  her,  and   to  be  prefent  wlien  the  Child  is  born  ;  and  in  fuch. 
Cafes  no  Need  to  execute  the  Writ  in  a  {trid  Manner. 
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Heirs  may  fend  two  Women  at  feafonable  Times,  to 
fee  whether  flie  is  with  Child,  they  giving  reafonable 
Notice  before  Hand,  fo  that  this  may  be  attended  with 
as  httle  Inconvenience  as  poilible  to  the  young  Lady. 

'Note ;  The  firft  Writ  is  to  fee  whether  the  Widow 
be  with  Child  ilf  quando  paritura'j  and  if  the  Jury  find 
her  with  Child,  then  fhe  is  to  be  removed  by  a  lecond 
Writ  iflfuing  out  of  C.  B.  (where  the  firft  is  returnable) 
to  a  Caftle  where  the  Sheriff  is  to  keep  her  fafely  ; 
vide  Cro.  Jac.  6^$,  6^6.  But  in  the  principal  Cafe, 
the  Lord  Chancellor  faid,  there  was  no  Occafion  to  ex- 
ecute the  Writ  in  that  rtri6l  Manner,  provided  People 
of  Skill  had  from  Time  to  Time  free  Accefs  to  her, 
and  might  be  prefent  at  the  Birth. 

Ci\k[igo.)  George  Vernon  EJq;  and  Sir  Charles' 
Lord  Chan-  Vcmon  Knt.  {ycanger  Sons  of  Sir 
T^homas  Vernon  deceafed)  and  Charles 
Vernon  and  Thomas  Vernon  Infants^  \  Plaintiffs , 
the  two  So?Js  of  the  faid  Sir  Charles 
Vernon^  by  their  Father  and  next 
Friend^ 

Jane    Vernon   Widozv,    Executrix   of' 
Tho?nas  Vernon  Efq;  deceafed,   zvho 
zvas  the  eldefi  jurvfviiJg  Son  of  the  '  j\  r    , 
faid  Sir  Thomas  Vernon,   and  zvas  ^-^^F^^""^- 
Executor  of  his  eldefi  Brother  Henry 
Vernon  deceafed, 


te/Ior  King. 


Covenant  in  '' 
Confidera 


""H I  S  Bill  was  for  a  fpecific  Performance  of  Mar- 
tionof  Mar-  -*-  riage  Articles,  whereby  Thomas  Vernon  the  Defen- 
d?Landfo"f  ^^"^'=^  ^^f^  Hufband  and  Tellator  covenanted   imer  at' 

350/.    />«•  2  fQ 

Annum  on 

Hufband  and  Wife  and  tlie  IfTue  Male  of  the  Marriage,  Remainder  to  the  Brothers  of  the 
Hufband  ;  Equity  will  compel  an  Execution  of  this  Covenant,  and  not  put  tlie  P.irtv  to  an 
A<5licn  of  Covenant  in  the  Truftec's  Name. 
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to  purchafe  Lands  of  3  50  /.  ^er  Annum,  and  fettle 
them  on  himfelf  for  Life,  Remainder  to  his  Wife  the 
Defendant  for  Life,  Remainder  to  their  firft,  ^c.  Son 
in  Tail  Male,  Remainder  to  the  Heirs  Male  of  the 
Body  of  the  faid  Thomas  Vernon  by  any  other  Wife, 
Remainder  to  his  Brother  the  Plaintiff  George  Vernon  for 
Life,  Remainder  to  his  firft,  ilfc.  Son  in  Tail  Male^  Re- 
mainder to  the  Plaintiff  Sir  Charles  in  like  Manner,  Re- 
mainder to  himfelf  in  Fee. 

The  Bill  fet  forth,  that  Eenry  Vernon,  eldeft  Bro- 
ther of  the  laid  Thomas^  having  acquired  a  conli- 
derable  perfonal  Eitate  in  Turkey,  by  his  Will,  after 
fome  Legacies,  devifed  the  Refidue,  being  about 
10,000/.  to  his  Brother  the  faid  Ihomas  Vernon,  and  in 
cafe  he  died  without  Heirs  Male  of  his  Body,  then  to 
his  two  Brothers,  the  Plaintiffs  George  and  Sir  Charles 
Vernon,  to  be  equally  divided  between  them  ;  foon  af- 
ter which  the  Teftator  Uenry  died  a  Bachelor. 

That  afterwards  the  faid  Thomas  Vernon,  the  next 
Brother  of  the  Teftator  Eenry,  intermarried  with  the 
Defendant  Jane,  and  by  Articles  made  before  Marriage 
dated  the  6th  of  September  169'?,  it  was  agreed,  that 
the  faid  Jme  (then  Jane  Stile)  fhould  convey  her  In- 
heritance in  or  near  Crawley  and  Chohham  in  Surrey,  to 
the  life  of  him  the  faid  Thomas  her  intended  Huf- 
band  for  his  Life,  Remainder  to  herfelf  for  Life, 
Remainder  to  their  firft  and  every  other  Son  in  Tail 
Male,  Remainder  to  their  Daughters  in  Tail  general. 
Remainder  to  Thomas  Vernon  in  Fee  ;  in  Confideration 
whereof,  and  of  the  faid  Marriage,  as  alfo  of  i  5^00  /. 
in  Money,  Thomas  Vernon  covenanted  to  purchafe  Lands 
of  5  "jO/.  per  Annum,  and  fettle  them  on  himfelf  and  his 
Wife  Jane  for  their  Lives,  Remainder  to  their  firft  and 
every  other  Son  in  Tail  Male,  Remainder  to  the  Heirs 
Male  of  the  Body  of  Thomas  Vernon,  Remainder  to  the 
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PlaintlfF  George  Vernon  for  Life,  Remainder  to  his  firft 
and  every  other  Son  in  Tail  Male,  Remainder  to  the 
Plaintiff  Sir  Charles  Vernon  for  Life,  Remainder  to  his 
firft  and  every  other  Son  in  Tail  Male,  Remainder  to 
Thomas  Vernon  in  Fee ;  to  which  Articles  Sir  Thomas 
Vernon  the  Father  was  a  Party,  but  neither  gave,  nor 
covenanted  to  pay  or  fettle  any  Thing  upon  the 
Marriage. 

Soon  after  the  Marriage  was  folemnized,  and  Tho- 
mas Vernon  having  omitted  to  fettle  any  Lands  to 
fuch  Ufes  as  were  agreed  to  be  limited  by  the  Ar- 
ticles, devifed  all  his  real  and  perfonal  Eftate  to  the 
Defendant  Jane  his  "Wife  and  Executrix,  charged  with 
Portions  for  his  three  Daughters,  and  in  Augnfl  17  25 
died  without  Ifllie  Male  :  Whereupon 

His  two  Brothers  the  Plaintiffs  now  brought  their 
Bill  for  a  fpecific  Performance  of  thefe  Articles,  (-u/^.) 
that  Lands  of  350/.  a  Year  fhould  be  purchafed  and 
fettled  agreeable  thereto. 

For  the  Plaintiffs  it  was  infifted,  that  Thomas 
Vernon  having  folemnly  on  his  Marriage  covenant- 
ed to  make  this  Settlement  to  his  own  Brothers,  and 
upon  that  Inducement  the  Father  having  come  in- 
to the  Articles,  and  as  it  was  a  reafonable  Covenant 
in  it  felf,  fo  it  was  juft  Mr.  Vernon  fhould  be  com- 
pelled to  make  it  good,  and  fettle  Lands  in  Manner 
as  aforefaid  ;  that  it  was  to  be  prefumed  Mr.  Vernon, 
the  Defendant's  late  Hulband  and  Teftator,  entered 
the  more  readily  into  the  Agreement,  in  order  to 
make  feme  Satisfa£lion  for  the  Advantage  accruing  to 
liim  by  the  void  Devife  over  of  his  Brother  Hemys 
perfonal  Eftate,  in  cafe  of  Failure  of  Iffue  Male  of 
his  Body,  to  his  two  Brothers  the  Plaintiffs  George  and 
Sir  Charles  Vernon',  alfo  that  the  Defendant  Jane  herfelf 
1  had 
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had  by  Letters,  after  her  HufLand's  Death,  promlfed 
to  perform  his  Marriage  Articles  in  purchafing  and 
iettling  Lands  accordingly  ;  and  feveral  Cafes  were 
cited  in  Behalf  of  the  Plaintiffs,  particularly  that  of 
(a)  Ojgood  and  Strode,  determined  firft  by  Lord  Mac-  (^)  Ante 
clesfeld,  and  afterwards  affirmed  on  a  Rehearing  by  ^''■5- 
I^rd  Km£,  where  a  Covenant  for  fettling  Lands  on 
a  Nephew,  in  Default  of  the  Son's  dying  without  If- 
fue  Male^  was  decreed  to  be  carried  into  Execution. 

For  the  Defendant  it  was  urged,  that  the  Cove- 
nant, as  to  the  Plaintiffs  the  Brothers  of  Thomas  Ver- 
non, was  merely  voluntary,  not  within  any  of  the 
Confiderations  exprelTed  in  the  Articles,  which  were 
that  of  Marriage,  of  the  Wife's  covenanting  to  fet- 
tle her  Inheritance,  and  the  pecuniary  Portion  of 
1  5C0  /.  which  Ihe  brought,  and  that  thefe  being  all 
exprefs  Confiderations,  no  other  could  be  intended, 
exprejfio  unius  efl  cxclufio  alter/us  ;  that  in  Bedelts 
Cafe,  7  Co.  40.  it  is  faid,  if  the  Father,  in  Confi- 
deration  of  ico/.  paid  by  his  Son,  covenants  to  Itand 
feifed  to  the  Ufe  of  the  Son,  this  Deed  mull:  ope- 
rate as  a  Bargain  and  Sale,  and  be  inrolled,  though 
in  cafe  of  a  Son,  by  Reafon  of  the  exprefs  Confidera- 
tion  ;  and  lo  here  no  Confideration  could  be  intended 
but  what  appeared,  which  Cafe  was  the  flronger,  as 
the  ufual  Clauie,  (^7^.)  and  for  divers  other  Caujes  and 
Confiderations,  is  omitted  in  the  Deed  :  That  if  by  a 
different  Deed,  and  not  by  thefe  Articles,  Thomas  Ver- 
non had  covenanted  to  fettle  Lands  of  350  /.  per  An- 
num,  wirhout  any  Confideration,  Equity  would  not 
liave  compelled  him  to  perform  it;  and  as  a  iV«<3f««/ 
pactum  would  not  bind  at  Law,  fo  neither  would  a 
Covenant  if  voluntary,  and  without  a  Confideration, 
oblige  in  Equity  ;  befides,  this  Remainder  to  the  Plain- 
tiff's Brothers  was  not  only  voluntary  but  intirely 
precarious,    in  the  Power  of   Thomas  Vernon    to   have 

barred 
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barred  at  his  Pleafure,  by  a  Common  Recovery,  as 
foon  as  made  ;  and  it  muft  have  been  intended  that 
he  fliould  never  be  fued  for  a  Performance  of  ir, 
fince  the  very  Suit  would  be  a  Provocation  to  him  to 
bar  the  Remainder  when  fettled.  That  as  to  Sir  Tho- 
mas Vernon's  being  made  Party  to  the  Articles,  it  could 
not  be  material,  becaufe  nothing  moved  from  him,  nor 
did  he  undertake  to  pay  or  fettle  any  Thing;  and  if  it 
was  an  Objeffcion  againft  the  Defendant,  that  Sir  77;o- 
mas  Vernon  was  a  Party,  it  was  furely  as  material  an  one 
againll:  the  Plaintiffs,  that  they  were  not  Parties  to  the 
Articles.  That  the  Plaintiffs  feemed  confcious  a  Confi- 
deration  was  neceffary,  by  their  endeavouring  to  boul- 
fter  up  this  Covenant,  and  make  it  as  a  Confideration, 
that  it  w^as  done  by  Mr.  Vernon  with  Defign  to  make 
Satisfa£lion  for  the  perfonal  Eftate  fettled  by  Henry  Vev 
nons  Will  on  the  Plaintiffs,  in  cafe  he  {Thomas  Vernon) 
ihould  die  without  Iffue  Male,  which  from  the  Re- 
motenefs  of  the  Limitation  vefted  ablolutely  in  him ; 
whereas  the  Anfwer  to  this  was  eafy,  iyizj)  that  fuch 
Will  was  either  good,  in  which  Cafe  the  Plaintiffs  might 
take  Advantage  and  make  the  beft  of  it;  or  void,  and 
then  it  was  out  of  the  Cafe.  That  as  to  the  Letters 
fent  by  the  Defendant  Jane  juft  after  the  Death  of  her 
Hufband,  wdien  over-whelmed  with  Grief,  and  at  belt 
not  knowing  the  Law,  thele  were  faid  to  be  explained 
by  the  Evidence  of  her  Brother  Hornhy,  to  mean  no 
more  than  that  if  fhe  was  obliged  by  Law  to  do  this, 
Ihe  would  not  put  her  Hufband's  Brothers  to  the  Ex- 
pence  of  a  Suit,  but  that  fhe  had  been  fmce  advifed 
the  Covenant,  being  voluntary  as  to  them,  w^as  not 
binding  ;  that  as  to  the  Cafe  of  Ofgood  and  Strode^  cited 
on  the  other  Side,  where  there  was  a  Covenant  for 
i'ettling  Lands  on  a  Nephew  in  Default  of  the  Son's 
dying  without  Iffue  Male,  that  could  not  be  called  a 
voluntary  Covenant,  the  Father  who  joined  in  the  Set- 
tlement having  an  equitable  Intereft  in  Part  of  the 
I  Lands 
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Lands  fettled,  and  it  might  well  be  prefumed  he 
would  not  have  joined,  unlefs  a  Remainder  had  been 
limited  over  to  the  Son  of  his  fecond  Son,  which  was  the 
very  Reaton  {a)  given  by  the  Lord  Macclesfield  in  pro-  (")  Ante 
noLincing  that  Decree ;  whereas  there  was  no  fuch  In-  ^^  " 
gredient  to  be  found  in  the  prefent  Cafe,  the  Father, 
though  Party  to  the  Articles,  contributing  nothing  on 
the  Marriage ;  wherefore  all  that  Equity  could  do, 
would  be  to  decree  that  the  Plaintiffs  fliould  have  Li- 
berty to  bring  an  Aftion  of  Covenant  in  the  Trui-tees 
Names  againft  the  Defendant  the  Executrix  of  Thomas 
Vernon,  in  order  to  recover  Damages. 

Lord  Chancellor :  As  to  what  has  been  faid  of  put-  Reafon^ 
ting  the  Plaintiffs  to  fue  the  Covenant  in  the  Names  of  ^ouid  S^^ 
the   Truftees  in  the  Marriage  Articles  for  the  Reco-  P"^  ^^^  ^^'- 

fT-\  T    ]  1  •    1       •  1  ^        ty  to  fue  the 

^         Damages,  1  do  not  think  it  an  adequate  Re-  Covenant  at 

medy ;  the  Party  who  would  be  entitled  to  the  greateft  ^^.  '"^" 
Share  of  the  Damages,  would  (in  cafe  any  fuch  were  brought  in 
living)  be  the  Plaintiff  George  Vernon  s  Son,  as  having  Jl^'g^'^ames 
the  firil  Eflate-tail  ;  but  there  being  as  yet  no  fuch 
Son,  I  do  not  fee  how  he  would  have  any  Part  of  the 
Damages  given  in  the  A6lion  of  Covenant,  were  it  to 
be  brought;  alfo  Sir  Charles  Vernon  s  e\dd\  Son  may 
die  without  lHue,  and  then  the  fecond  Son  may  be  en- 
titled to  the  firfl  Eftate  of  Inheritance  in  the  Pre- 
miffes  to  be  purchafed,  who  yet  cannot  come  in  for 
any  Part  of  the  Damages  recovered  in  the  Covenant : 
But  if  I  decree  a  fpecific  Performance,  and  a  Settle- 
ment to  be  made  according;  to  the  Agreement,  then 
each  Party  entitled,  or  to  be  entitled,  will  have  Right 
and  Jullice  done  them,  if  not  before  barred  by  a  legal 
Conveyance,  (vi^-)  by  a  Common  Recovery.  Wltii 
Regard  to  what  has  been  mentioned  of  Mrs.  Vernon  s 
Letters,  it  is  true  thefe  ought  not  to  bind  her,  if 
not  bound  before  by  the  Articles;  flie  might  well  be 
Vol.  II.  (7  O)  under 
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under  an  Apprehenlion  of  being  liable  by  Means  there- 
of, and  therefore  write  fuch  Letters ;  but  that  would 
be  no  Reafon  for  her  being  concluded  by  her  Mlfappre- 
henfion.  There  is  no  Pretence  of  any  Fraud  or  Impo- 
fition  on  Mr.  Vernon  in  the  obtaining  this  Covenant 
from  him,  on  the  contrary,  it  appears  to  have  been 
made  upon  the  moft  folemn  Occalion,  that  of  his  Mar- 
riage ;  and  to  be  an  Agreement,  which  not  only  his 
own  but  alfo  his  Wife's  Relations  came  into  ;  where- 
fore as  he  has  in  fo  folemn  a  Manner  entered  into 
it,  I  do  not  think  he  himfelf  could  have  been  admit- 
ted to  fay  /  mil  not  perform  it,  and  if  fo,  his  Exe- 
cutrix, who  ftands  in  his  Place,  cannot  be  more  fa- 
voured. 

Mr.  Vernon  might  be  induced  to  come  into  this  Co- 
venant, in  order  to  make  fome  Recompence  for  what 
was  intended  the  Plaintiffs  by  their  elder  Brother  Hen- 
rys Will,  I  mean  the  Devife  over  of  the  perfonal  E- 
Ikte  to  them  in  cafe  their  Brother  Thomas  fliould  die 
without  Iffue  Male,  which  has  happened ;  he  probably 
did  not  at  firft  know  fuch  Devife  over  to  be  void  in 
Law ;  indeed  none  but  a  Lawyer  could  know  it  ;  and 
though  he  might  afterwards  be  advifed  it  was  void,  yet 
as  this  was  the  Intention  of  his  Brother  expreffed  in 
his  laft  Will,  he  may  have  thought  himfelf  in  Con- 
fcience  bound  to  make  fome  Satisfailion  ;  and  for  thi?, 
or  fome  other  good  Reafon,  as  for  the  Support  of  his 
Name,  hav^e  entered  into  the  Covenant.  Farther,  no 
Creditor  can  here  be  hurt  by  a  fpecific  Performance 
of  this  Agreement;  wherefore  as  the  Defendant  has 
admitted  Affets,  let  her  purchafe  and  make  a  Settle- 
ment of  Lands  of  35:0/.  per  Annum  purfuant  to  the 
Articles,  and  the  Mafter  fettle  the  Conveyance  if  the 
Parties  differ. 


As 
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As  to  Cofts,  It  feems  this  was  fo  doubtful  a  Cafe, 
that  they  were  not  fo  much  as  asked  for  the  Plain* 
tiffs^ 

Upon  Appeal  to  the  Lords  this  Decree  was  {a)  2iS.-{a)in March 
firmed.  ^^S'-a- 


Iduke  of  Chandos  verfus  Talbot.      f^^^^'^ 

'  Lord  Lhan- 

cellor  King. 

SI  R  Hjomas  Doleman  the  Father,  upon  a  Settlement 
made  on  his  Marriage,  had  a  Power  to  charge 
the  Manor  of  Sharvs  in  Berks  with  i  ooo  /.  and  in  cafe 
of  Non-payment,  the  faid  Manor  and  PremifTes  were 
limited  to  the  life  of  Truftees  and  their  Heirs,  until 
this  I  coo  I.  and  Interefl:  fhould  be  paid,  fubjeft  to 
which  Charge  the  Manor,  ilfc.  were  by  that  Settlement 
limited  to  the  firft,  i^^c.  Sons  of  Sir  Thomas  in  Tail 
Male. 

Sir  Thomas  Doleman  made  an  Appointment  of  the 
1000/.  unto  y.  5.  under  whom  the  three  Children  of 
Lewis  Doleman,  fecond  Son  of  Sir  Thomas,  (visi.)  Tho' 
mas-Humphrey  Doleman,  Lewis  and  Dorothy  Doleman, 
became  intitled  to  400  /.  equally  to  be  divided  a- 
mongft  them,  this  400  /.  being  faid  to  be  Part  of 
the  1 000  /.  Afterwards  Sir  Thomas  Doleman  died 
leaving  Iflfue  two  Sons,  Sir  Thomas  and  Lewis ;  Lewis 
died  leaving  Ilfue  the  faid  Thomas-Humphrey,  Lewis 
and  Dorothy  ;  Sir  Thomas  Doleman  the  Son  fuffered  a 
Recovery  to  the  Ufe  of  himfelf  in  Fee,  (^.  If  the 
Freehold  was  not  in  the  Truttees  for  railing  the 
Money  appointed  to  be  raifed  by  Sir  Thomas  Doleman 
the  Father,  and  confequently  no  good  Tenant  to  the 

Precipe,) 

*  This  and  the  precedent  Cafe  are  mirplaced   in   Point  of  Time, 
one  having  been  determined  in  Trifiuj  1730,  the  oihcr  in  Pafcbo'  1731, 
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Precipe,)  and  by  his  Will  devifed  feveral  Annuities, 
particularly  i  oo  /.  per  Annum  to  one  Eliii^jibeth  Smith 
for  Life,  alfo  feveral  Legacies,  as  500/.  to  his  Ne- 
phew Lewis  Doleman,  payable  at  his  Age  of  twen- 
ty-five;  1000  /.  to  his  Niece  Dorothy^  payable  at  her 
Age  of  twenty-five ;  and  devifed  his  Manors  and 
Lands  to  Truftees  and  their  Heirs,  chargeable  with 
the  Payment  of  his  Debts,  Legacies,  Annuities  and 
Funerals,  upon  Truft  that  they  lliould  receive  the 
Rents,  liTues  and  Profits  until  his  faid  eldeft  Nephew 
Thomas-Humphrey  Doleman,  or  fuch  Perfon  as  fhould  be 
entitled  to  the  Premiifes  under  the  Will,  (hould  at- 
tain his  Age  of  twenty-five,  and  that  the  Truflees 
Ihould  out  of  the  Profits  pay  30  /.  per  Annum  to  77;o- 
mas-Humphrey  Doleman^  and  20/.  per  Annum  a-piece  to 
Lexpis  and  Dorothy  until  their  refpc6live  Ages  of  twen- 
fy-five;  the  Reil  and  Refidue,  after  Debts,  Annui- 
ties, Legacies  and  Funerals,  and  the  Charges  of  the 
Truftees  paid,  the  Teftator  gave  to  Thomas-Humphrey 
Doleman^  or  to  fuch  other  Perfon  as  lliould  be  entitled 
to  the  next  and  immediate  Reverfion  of  the  Premiffes, 
when  they  fhould  attain  the  Age  of  twenty-five  Years; 
alfo,  that  from  and  after  his  Nephew  Thomas-Hum' 
phrey  fhould  attain  his  Age  of  twenty-five,  the  Pre- 
miffes fhould  be  to  the  Ufe  of  him  and  the  Heirs  Male 
of  his  Body,  Remainder  to  Lervis  Doleman  and  the  Heirs 
Male  of  his  Body,  Remainder  to  Dorothy  in  like  Man- 
ner, with  divers  Remainders  over ;  and  having  made 
his  Truftees  Dean,  Smith  and  Wefion,  Executors,  the 
Teftator  died  the  30th  o^  April  1711. 

Thomas- Humphrey  Doleman  died  the  30th  of  Augufl 
1712.  an  Infant,  intel^ate  and  without  llfue  ;  Lewis 
the  next  Nephew  died  the  17  th  of  April  1716.  an  In- 
fant about  lixteen  Years  old,  having  left  his  Mother 
Mary  Webb,  who  was  the  Widow  of  Lewis  Doleman  the 
Father,  (and  afterwards  Wife  of  Mr.  Serjeant  Webb) 
I  Executrix. 
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Executrix,  i^o  Augu^  1716,  Dorothy  Dolemnn  inter- 
married with  John  VaWot^  who  afterwards  together 
with  his  Wife  then  an  Infant  affigned  over  the  1000/. 
Legacy  given  to  her  by  her  faid  Uncle  Sir  Yh<mAs  DdJ^- 

mans  Will  to Wilbrahatn  for  750/.     Hillary  4719 

Talbot  and  his  Wife,  ihe  having  attained  her  Age  of 
twenty-one,  levied  a  Fine  to  Richard  Combsy  and  in 
Eafier  Term  then  next  fufFered  a  Recovery,  and  by 
Deed  of  Leafe  and  Releafe  dated  the  id  and  3d  of 
Mmch  1719,  declared  the  Ufe  thereof  to  be,  to  the 
Intent  that  Richard  Combs  fhould  have  an  Annuity  or 
Rent-charge  of  100  /.  per  Annum  in  Fee,  in  Conlidera'- 
tion  of  the  great  and  fignal  Services  done  to  Mr.  Tak 
bot  and  his  Wife,  by  the  faid  Richard  Combs,  and  of 
900  /.  by  him  paid  or  fecured  to  be  paid  to  them,  the 
PremiflTes  thus  charged  to  be  to  the  Ufe  of  Talbot  and 
his  Wife  for  their  Lives^  without  Wafte,  Remainder 
to  the  Ufe  of  fuch  Perfons,  aiid  for  fuch  Intents  and 
Purpofes,  as  the  Huiband  and  Wife,  or  the  Survivor 
of  them,  by  Writing  under  the  Hands  and  Seals  of 
them,  or  the  Survivor  of  them,  attefted  by  two  Wit- 
nelTes,  Ihould  appoint,  and  for  Want  of  fuch  Appoint* 
ment,  to  Dorothy  the  Wife  in  Fee. 

28th  of  May  1720,  John  Talbot  articled  to  fell  the 
Premilles  to  the  Duke  of  Chandos  for  20718/.  the 
Coppice  and  Timber  to  be  valued  and  paid  for  by 
the  Duke,  befides  the  Purchafe  Money  ;  the  3  i  ft  of 
January  1722,  Dorothy  the  Wife  attained  her  Age 
of  twenty-five;  and  on  the  17th  of  December  fol- 
lowing the  Duke  oi-  Chandos  brought  his  Bill  againft 
John  Talbot  and  Dorothy  his  Wife,  and  others,  to  have 
a  fpecific  Performance  of  the  Articles  ;  the  faid  Do" 
rothy  at  the  fame  Time  bringing  her  Crofs  Bill  to  fet 
aiide  the  Fine  and  Recovery  and  Deed  of  UfeS. 

Vol.  II.  (7  P)  The 
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The  27th  of  July  1727,  the  Caufes  were  heard, 
when  fo  much  of  the  Crofs  Bill  as  fought  to  fet  afide 
the  Fine,  Recovery  and  Deed  of  Ufes,  was  difmilTed, 
the  Duke's  Articles  eftablifhed  and  decreed  to  be  per- 
formed, and  the  Timber  ordered  to  be  valued  by  two 
indifferent  Perfons  to  be  appointed  by  the  Alarter, 
who  was  to  fee  what  Money  his  Grace  had  paid  in 
S:itisfa6lion  of  Incumbrances  affecting  the  Eftare. 

The  Mafler  made  his  Report,  and  on  Exceptions  ta- 
ken thereto,  the  Caufe  being  again  brought  on,  thefe 
Points  arofe  : 

ly?.  As  to  two  Sums  of  1 5  3  /.  6  s.  2d.  and  133/. 
6  s.  8  d.  which  were  faid  to  be  Part  of  the  faid  400/. 
charged  on  the  PremilTes,  and  which  had  been  alligned 
to  Lewis  Doleman  and  Dorothy  Doleman  refpe6lively,  it 
was  inlifted  that  Leivis  Doleman  furviving  his  elder 
Brother  Thomas-Humphrey  Doleman,  became  Tenant  in 
Tail  of  the  Eftate  charged  with  this  133/.  6  s.  2d. 
which  was  ailigned  to  him,  and  as  an  Eilate-tail  was 
devifed  to  him  by  his  Uncle  Sir  Thomas  Dolemans 
\\i\\,  this  was  an  Inheritance  which  might  endure  for 
ever,  and  therefore  did  merge  the  Charge  of  133/. 
6s.  2d.  affigned  to   him. 

Where  Scd  per  Cur:  Here  can  be  no  Merger,  becaufe  by  the 

cha°rL'i'up-  Settlement  made  by  Sir  Thomas  Doleman  the  Father,  the 
on  a  rea!  E- Manor  and  Premises  were  veiled  in  Trurtees  until 
EfSc'itfeif  Paynient  of  the  400  /.  which  legal  F.ftate  yet  conti- 
conics  to  the  nucd  in  them,  and  which  being  a  Fee-fimple  makes  i, 
titied"to  the  a  llronger  Cafe  than  that  of  Thomas  and  Kemy/Jj,  2  Fern. 
Moiiey,  if    ^4'^,  where  there  was  a  Term  of  500  Years  in  Tru 

in  Fee,  the     J  ^ 


t 


Charge  is  1  llieCS 

merged ;  but 

where  the  icol.  charged  is  fccured  by  a  Term  or  other  legal  Eftate  in  a  third  Perfon,  there 
the  Charge  is  rot  merged,  nor  if  the  Eftate  which  comes  to  the  Perfon  iiititled  |o  the  Money 
be  only  an  Eftatc-tail. 
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ftees  to  feciire  a  Daughter's  Portion  payable  at  eighteen 
or  Marriage,  the  Fee  deicended  to  the  Daughter,  who 
afterwards  died  unmarried  and  an  Infant  about  eighteen, 
having  firft  made  a  nuncupative  Will,  and  thereby  de- 
vifed  all  in  her  Porver  to  her  Mother ;  whereupon  it  was 
decreed  by  the  Lord  Sommers,  and  affirmed  by  the  Houfe 
of  Lords,  that  this  Portion  was  not  merged,  but  lliould 
go  to  her  Mother,  who  had  Adminiil:ration  with  the 
Will  annexed.  Indeed  had  this  been  a  mere  equitable 
Charge  upon  the  Land,  and  a  Fee-iimple,  not  an  Eitate- 
tail  only,  had  come  to  Lewis  Doleman  the  Son,  it  might 
then  have   been  a  Merger. 


zdly,  As  to  the  133/.  6  s.  2>  d.  afligned  to  Dorothy^  One  having 
it  was  urged,   that  Ihe  having  joined  in  a  Fine  and  MonTy° 
Recovery  of  the  Premifles,  this  would  extineuiih  all  her  charged  up- 

T^-    1  rrM  •  -n'    •  C  11  on  Land  fe-' 

Right   to  any  Ining  illuing  out  or  or  charged  upon  cured  by  a 
them,  either  prefent  or  future,  and  confequently  bar-  T^Tp'"/-^ 
red  her  Right  to  the  i  3  3  /.  6j.  8  d.  to  which  Opinion  levies  a  Fine 
the  Lord  Chancellor  at   firft  inclined.  of  the  Land  j 

this  extin- 
guifhes  his  Right  to  the  Charge ;  fo  if  he  fufFers  a  Recovery. 

But  it  afterwards  appeared,  on  the  Reading  of  the 
Will  which  gave  the  400  /.  to  thefe  Children  of  Lewis 
Doleman  the  fecond  Son,  that  it  was  only  a  Legacy 
at  large,  and  not  any  Part  of  the  Money  fecured  by 
the  Charge  which  Sir  Thomas  Doleman  the  Father  had 
made  upon  the  Eltate ;  wherefore  this  Exception  to 
the  Mailer's  Report  was  waived. 

Another  Exception  was  concerning  the  Valuation 
of  the  Timber,  and  what  was  Timber ;  for  the  Ma- 
iler by  his  Report  had  charged  the  Duke  with  the  Va- 
luation of  young  Saplings,  eilimated  but  at  i  2  a^.  or 
i8</.  a-piece,  which  being  feveral  Thoulands  amount- 
ed to  above  400  /.  as  alfo  of  Pollards,  fome  of  which 
were  rotten,  or  contained  no  Timber  ;  the  fame  of 
Walnut- Trees,  which  were  not  Timber,  though  fome  of 

them 
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them  were  worth  20/.  and  others  40/-  a  Tree;  alfo 
Yew,  Cherry,  Crab,  Lime  and  Horfe-Chefnut  Trees 
were  vahied  as  Timber  in  the  Mafters  Report. 

^^hlc^Tht  ^ord  Chancellor:  It  is  the  Cuftom  of  the  Country 
bcr  is  agreed  that  makcs  fome  Trees  Timber,  which  in  their  Nature, 
JllgCui"^' generally  fpeaking,  are  not  ib,  as  Horfe-Chefnut  and 
of  the  Coun- Lime-Trees,  fo  of  Birch,  Beech  and  Afp,  and  as  to 
thoflTTrTes  Pollards,  notwithftanding  what  is  faid  in  Plorvd.  470. 
Timber,  jj^  ^\^q  Q^fe  of  Sohy  verfus  Molyns^  that  thefe  are  not 
their  Nature  Timber,  and  that  Tithes  are  to  be  paid  of  their  Lop- 
''%"ir/"'  P^"§^'  (^^'hich  could  not  be  if  Pollards  were  I'imberj 
Beech,  hfc.  yet  if  the  Bodies  of  them  be  found  and  good,  I  in- 
Treel'^  if  ^^'"^  ^^  think  them  Timber ;  fecus  if  not  found,  they 
the  Bodies    being  in  fuch  Cafe  fit  for  nothing  but  Fuel. 

iire  fouiui, 

to  be  valycd  as  Timber. 

With  Regard  to  the  Walnut-Trees  it  was  faid,  that 
tho'  thefe  might  be  valuable  in  themfelves,  yet  lince  the 
Duke  by  the  Articles  was  only  to  pay  for  the  Timber, 
(by  which  could  be  meant  only  fuch  Trees  as  were 
lit  to  be  ufed  in  building  and  repairing  Houfes)  there- 
fore Walnut-Trees  being  no  Ways  proper  for  thefe 
Ufes,  were  not  to  be  valued,  which  Rule  would  alfo 
extend  to  young  Saplings  or  Trees  called  Titlers,  tho' 
^11  thefe  might  in  Time  come  to  be  Timber;  how- 
ever, not  being  fo  when  the  Articles  were  executed 
or  Decree  pronounced,  the  Duke  was  not  to  pay  for 
them. 

i^'''""whe  e  ^^^^  Chancellor :  If  a  Timber-Tree  which  may  not 
of  conf.der-  bc  woxth  3  A  Or  4  /.  fliall  be  valued  or  paid  for  in 
able  Value,   j.]^g  Purchafe,  why  not  Walnut-Tree?,  fome  of  which 

to  be  eftima-  'J  '       . 

ted  as  Tim-  may  be  worth  lo/.  zcl.  or  even  ')0 1,  a-piece.-'  However 
Trees^rcof  ^^  ^'^^^^^  Trees  fccm  to  be  of  coniiderable  Value,  unlefs 

Value,  and  2  the 

the  Parties 

cannot  agree  in  the  Valuation  of  them  as  Timber,  the  Court  will  fend  it  to  bc  tried  whether 
by  the  Cullom  of   the  Country  any  aiid  which  ot  thefe  sie  Timber-Tree*. 
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the  Parties  can  agree  amongft  themfelres  to  lump  the 
Vakiation,  and  as  it  is  the  Cuftom  of  the  Country 
which  afcertains  what  are  Timber-Trees,  making  fome 
to  be  efteemed  fuch  which  in  their  Nature,  generally 
fpeaking,  are  not,  efpecially  in  Countries  where  Tim- 
ber is  I'carce,  I  fhall  dire6l  an  IlTue  to  try  whether 
any,  and  which  of  thefe  Trees  are  by  the  Cuilom  of 
the  Country  to  be  accounted  Timber. 

Then  a  Qiieftion  arofe,  whether  the  loco  /.  Le- 
gacy given  by  Sir  Thomas  Doleman  tlie  Son's  Will,  to 
Dorothy  payable  at  her  Age  of  twenty-five  Years,  and 
alligned  by  her  Husband  Mr.  TaWot  and  Her  before 
Ihe  Came  to  Age,  and  for  the  Sum  of  750  /.  only, 
was  a  good  Afiignment ;  for  though  Mr.  Tnlbot  and  his 
Wife  did  join  in  a  Fine  and  Recovery  of  the  PremilTes 
charged  therewith,  yet  if  it  Were  well  alligned  to 
Wilbraham  before  the  Fine,  the  fubfequent  Fine  could 
not  hurt  it ;  to  which  the  Court  agreed. 

And  here  it  was  objefted,  that  the  Wife  being  then 
an  Infant,  the  AlTignment  was  void  as  to  her;  that  it 
was  a  Choje  en  Action  in  its  Nature  unalTignable,  and 
wholly  in  Contingency  until  Dorothy  fliould  attain 
her  Age  of  twenty-five,  before  which  Time  if  (he 
had  died,  being  a  Charge  upon  Land,  it  would  have 
funk.  Alfo  this  1000  /.  was  iniill:ed  on  to  be  mer-* 
ged,  becaufe  Dorothy  living  to  twenty-five,  the  E- 
llate-Tail  became  compleatly  verted  in  her,  and  fuch 
Eftate  turned  afterwards  into  a  Fee-limple  by  a 
Recovery ;  confequently  when  the  Charge  upon  the 
Land,  and  the  I-,and  itfelf  came  to  the  fame  Perfon, 
there  muft  be  a  Merger;  that  the  liTue  of  Dorothy 
could  not  be  charged  therewith  at  the  Suit  of  her  Ad- 
miniftrator,  wherefore  it  could  not  be  faid  to  fubliil 
nor  be  aflignable;  but  fuppofing  this  loco  /.  to  be 
ailignable,  yet  as  it  was  alligned  for  lefs  Money  than 

Vol.  II.  (7   Q_j  was 
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was  really  due,  iyi'xj)  for  750/.  inftead  of  1000/, 
the  Ailignee  Wilbraham  fliould  only  have  the  Money 
he  actually  paid,  and  not  the  whole  1000  /.  which 
though  as  agalnft  the  Alhgnor  he  might  be  entitled 
to,  yet  as  agalnif  a  Mortgagee  or  Creditor  of  the 
Ailignor,  he  could  claim  no  more  than  what  he 
had  a£lually  laid  down,  agreeable  to  the  Dillinilion 
taken  in  the  Cafe  of  Williams  verfus  Springfield^  i  Vern. 
476. 

To  which  it  was  anfwered,  that  though  a  Chofe  en 
A  chofc  en  ^^l^ion,  as  a  Bond,  isfc.  was  not  in  Stri(ftnefs  of  Law 
Jiiion,  iho'  allignable,  yet  in  Equity  it  was,  as  every  Day's  Ex- 
bieatLaw,  perieucc  Ihewed;  that  though  the  Wife  was  an  Infant 
yetisfoinE- ^^,j-,gj-j  thc  Affignmeut  was  made,  yet  that  could  not 
the  Husband  be  material ;  for  if  fhe  had  been  of  Age  and  joined, 
may  affign  it  ^^^^  Deed  as   to  her  would  have  been   void,  and  Ihe 

alone,  as  he         ,  . 

may  any  might  have  pleaded  non  eft  Factum^  but  being  a  per- 
I'he  Wc's°' ^«nal  Thing  the  Hiisband  alone  might  affign  it;  and 
Perfonai  E-  with    Regard  to   its  being    a    Contingency  until    the 

{late.     So  .       -         ,  , 


mliy'acon-  ^^  J^^  DoYothy  fliould  couie  to  her  Age  of  twenty- 
tingentin-  f^yg^  \^  \-^2.A  httu.  determined  that  the  Poffibility  ot 
the^Hiisband  a  Term,  (r/j;.)  where  a  Term  was  devifed  to  A.  for 
'««'."  ^I^f  Life,  Remainder  to  B.  for  the  Refidue  thereof,  fuch 
or  a  Pcffib;'  Poiriblllty  might  be  affigned  even  by  the  Hufband 
hey  ot  a  alone,  as  appears  from  the  Cafe  of  Theobald  verfus 
whicii'tho'  Dnjja}\  decreed  fir  ft  by  the  Lord  Macclesfield,  .Sii- 
ft'ifiTby  fi^nied  afterwards  by  the  prefent  Chancellor,  and  laft 
vvayof  Af-  of  all  by  the  Houfe  of  Lords.  But  were  it  not 
S'wSu'pc-  "^  Striftnefs  to  operate  by  Way  of  Aihgnment, 
rate  as  an  yet  it  would  be  good  as  au  Agreement,  elpecially 
whcre'rorl'  whcu  made  for  a  valuable  Confideration  ;  that  in  the 
vahiabie  q,^[q  yf  Beckky  (a)  and  Nervland,  where  two,  whofe 
(ion.  Wives  were  CoheirelTes  to  one  Mr.  Turgis,  and  in  Ex- 

WAnteiSi.  peftatlon  of  gaining  considerably  by  him,    agreed  in 
Mr.  Turgis's  Life-time  to  divide   between  them  what 
(hould  come  to  either  of  them  by  Virtue  of  his  Will; 
I  this 


De  Term.  S.  Trin.  1 73 1.  (^op) 

this  was  an  Agreement  concetning  a  much  more  re- 
mote Poflibility  than  that  in  the  prefent  Cafe,  and  yet 
was  eftablifhed  by  a  Decree  of  this  Court. 

Then  as  to  the  Obje6lIon  of  the  AfTignment's  being 
made  for  750  /.  inftead  of  looo  /. ;  the  Intereft  of 
the  750/.  from  the  Time  of  making  the  Affign- 
ment  to  that  of  Dorothys  attaining  twenty-five  would 
amount  to  near  1000/.  and  conddering  the  Chance 
the  Allignee  run  of  Dorothys  dying  before  her  Age  of 
twenty-five,  the  very  Infuring  of  her  Life  would 
come  to  fo  large  a  Sum  of  Money  as  to  make  it  a  dear 
Bargain,  That  it  would  be  ftill  more  unreafonable, 
iliould  Mr.  Talbot  be  conftrued  to  have  deftroyed  his 
own  Adignment  of  this  1000/.  Legacy  by  his  own 
fubfequent  Fine,  that  he,  againft  his  own  Allign- 
ment,  after  having  received  a  valuable  Confideration 
for  the  fiime,  nay  the  full  Value,  confidering  the 
Remotenefs  of  the  Time  of  Payment,  and  the  Hazard 
of  the  Legacies  finking  in  the  mean  while,  fhould 
have  the  Legacy  again;  and  with  Regard  to  any  Judg- 
ment or  other  Creditors  of  Mr.  Talbot,  as  they  claim- 
ed under  him,  and  had  no  fpecific  Lien  on  the  Le- 
gacy, they  could  not  be  in  a  better  Condition  than 
he  himfelf  was;  for  which  Reafons  the  Lord  Chancellor 
decreed  this  AlTignment  of  the  icco  /.  Legacy  to  Wil- 
braham  lo  be  good,  and  that  he  was  entitled  thereto 
with  Intereft  from  the  Time  Dorothy  came  to  the  Age 
of  twenty- five. 

The  laft  Qiieftion  was  touching  the  Legacy  of  5C0  /. 
which  by  the  firft  Part  of  the  Will  of  Sir  Thomas  Dole- 
man  was  given  to  his  Nephew  Lemis  Doleman  to  be  paid 
at  his  Age  of  twenty-five,  and  fo  a  vetted  Legacy  as 
to  the  Perfonal  Eftate,  after  which  the  Teftator's  Keal 
Eftate  was  charged  therewith;  and  in  Regard  Lervis 
Doleman  died  an  Inf.mt  of  about  the  Age  of  fifteen, 

and 
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and  before  the  Time  appointed  for  the  Payment,  it 
was  inlifted  that  this  being  a  Legacy  charged  upon 
Land,  did  fink  for  the  Benefit  of  the  E^res  fa6lus 
or  natus;  that  here  the  Premifles  chargeable  with 
this  Legacy,  amongft  other  Parts  of  the  Real  Eftate 
of  the  Teftator,  were  devifed  to  Truftees  and  their 
Heirs,  upon  the  Trufts  and  to  the  Ufes  herein  before 
A  Legacy  mentioned  j  it  was  true  in  Cafe  of  a  Bequeft  of  any 
fonai  Eftate  Sum   of  Money  out   of  a  Perfonal    Eftate    to   one, 

l'S?'Vt°  ""^  '^   ^^   M^  ^^  ^^^  "^S^  ^^  twenty-one  or  twenty-five, 

twenty-one,  if  the  Legatee  dies   before   the  Time  of  Payment,  it 

finfdierbe-  t)ecomes,  notwithftanding,  a   vefted  Legacy  tranfmif- 

fore  twenty-  fible    to    Executors    or    Adminiftrators ;    but    where 

rniftLort  fuch  Legacy  is  devifed  out  of  a  Real  Eftate,  and  the 

may  have  it;  Legatee    dies    before  the   Time    appointed    for  Pay- 

Xe"aJy\s^    ment,  there  the  Legacy  ftiall  fmk  into  the  Land;  be- 

ciiargdupon  ^aufe  Equity  will  not  load  an  Heir  for  the  Benefit  of 

jtate.  an  Executor  or  Adminiftrator.    One  of  the  firft  Cafes 

of    which  Nature  was    that  of  Paulett    and   Paulett, 

I  Fern.  204,  321,  where  a  Portion  was  charged  upon  a 

Term  for  Years  ralfed  out   of  an  Liheritance  for  that 

Purpofe,    payable  to    a    Daughter  at   twenty-one    or 

Marriage ;     the    Daughter     died    before    twenty-one 

unmarried,  and  her  Adminiftratrix    fuing   in  Equity 

for  this  Portion,  the  Court  decreed  it  fliould  fink  into 

the  Land. 

Ko  DivciH-  Afterwards  Cafes  happened  where  Lands  were  by 
itrtionl^  Will  charged  with  Portions  for  Children,  payable  at 
charpi  by   ^\^q\^  ^^es  of  eighteen  or  twenty-one ;  and    on   the 

Will  upon  ,   -1  u        1     •  1      r  n      1       r,-  •  1  •     n      1         1 

LanJ,  anu    Child  s  dymg  before  fuch  Time,  jt  was  objected,  that 

wIki-c  by      tiioy  p1i  ic  had  been  determined,   where  by  Deed  or  Set- 
Deed  pa)  abic  O  1      •  1  •         r 
to  an  Infant  tlcmcnt,  Lauds  wcrc  charged  with  Portions  tor  younger 

oneTfor  hi  Children  payable  at  certain   I'imes,    this  being  upon 

both  Cafes,   a  Marriage  Treaty  where  the  Parties  contracted  and 

dies'bcforc'"  ftipulated  for  particular  Purpofes  (as  the  Advancement 

twenty-one,  (jf   Dau<jhters  in    MarriaeeJ  and   when    the    Facl  fo 

it  links  into  °  *■"   "^  , 

tbc  Land  2  i"'ap- 
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happened  that  the  Daughters  died  before  they  had  any 
Occafion  for  their  Portions,  thefe  were  decreed  to  fink : 
Yet  a  Legacy  given  by  a  Will,  was  to  be  looked  upon 
as  a  Bounty,  and  not  as  arifing  upon  any  Treaty,  Con- 
tra6l  or  Stipulation  between  the  Parties,  for  which  Rea- 
fon  it  fhould  not  here  fink  as  in  Cafe  of  a  Settlement. 

Notwithftanding  which,  fuch  Diftinflion  has  been 
difallowed,  and  the  Rule  in  Equity  fettled  to  the  con- 
trary, as   appears  from  the  Cafe  of  Smith  and  Smith, 
2  Vern.  92.  where  a  Portion  charged  upon  Land  by  a  So  where  3 
Will  payable  at  a  future  Day,  on   the  Child's  dying  grven'out'of 
before  the  Day,   was  determined  to  link  in  the  Land,  ^  ^'^'^'o"^^^ 
to  which  Purpofe  I  cited  the  Cafe  ot  Tates  and  Fetti-  ablest  a^fu- 
place,   2  Vern. /\\6.  as  in  Point,  where  a  Legacy  was '"'^''.^•_'>'' 
given  out  of  a  Perfonal  Ellate  (and  in  Aid  thereof  the  not  fufii- 
Real  Eitate  made  fubje6l)  payable  at  a  future   Day,  ^j^"^' ''jf" 
before  which  Day  the  Legatee  dying,  though  not  only  Real  Eiiate; 
the  Difference  before  mentioned  between  a  Setttlement  0"^^  '^  ^'"^ 

-  n  I  •  •  "erion  to 

and  a  Will  was  iniiiied  upon,    but   likewife  another  whom  it  is 
Diilin£lion  attempted  to  be  made,  {vi'zS)  where  a  Le-  before  thT 
gacy  was  charged  both  upon  a  Real  and  Perfonal  E*  Portion  is 
ftate,  and  where  upon  Lands  only:  Yet  was  it  decreed  rfnksa's't'o 
that  the  Legacy  fhould  fink  into  the  Land.   Alfo  I  men-  ''^^  Land. 
tloned  the  Cafe  of  Jennings  verfus  Lookes  {b)  heard  be-  ^^l/"^^^ 
fore  the  Mafier  of  the  Rolls  and  Mr.  Baron  Gilbert,  when 
Lords   Commilhoners    of   the   Great   Seal,    in  which 
Cafe  a  Legacy  was  given  to  a  Child,  payable  at  twen- 
ty-one, out  of  the  Perfonal  Eftate,  which  if  not  fuf- 
ficient,  the  Real  Eftate  to  be  liable ;  and  in  that  Cafe 
the    above-mentioned    Diverfity    between    a    Portion 
fecured  by  a  Deed  and  a  Will  was  infift:ed  on  ;  never- 
thelefs  this    Diftinftion    was  over-ruled,    and  it   was 
held  that  tho'  if  the  Adminiftrator  of  the  Legatee  who 
died  before  twenty-one,  could  get  all  or  any  Part  of  the 
Legacy  out  of  the  Perfonal  Eilate,  he  was  at  Liberty 
fo  to  do  J  yet  with  refpeft  to  the  Land,  he  ihould  re- 
cover no  Part  from  thence. 

Vol.  II.  .      (7  R)  In 
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In  Anfwer  to  all  which  it  was  urged,  that  there  was 
a  material  Difference  between  a  Portion  contra6led  for 
by  Stipulation  of  the  Parties  before  Marriage,  or  fe- 
cured  by  a  Marriage  Settlement,  and  Legacies  charged 
upon  Land  by  Will,  w^hich  is  a  mere  Bounty ;  as  alfo 
between  a  Portion  to  a  Child  for  whom  the  Father  is 
bound  to  provide,  and  a  Legacy  to  a  Nephew  or  re- 
more  Kinfman,  for  whom  the  I'eftator  is  not  obliged 
to  make  any  Provifion.  That  in  the  principal  Cafe 
the  500  /.  being  given  firil  as  a  Legacy  out  of  the 
Perfonal  Eftate,  it  would  not  fink,  but  fubfift,  though 
the  Child  Ihould  have  died  before  the  Day  of  Payment ; 
and  when  by  the  latter  Part  of  the  Will  the  Land  came 
to  be  charged,  this  w^as  only  a  Security  in  Aid,  but 
ftill  for  the  Payment  of  what  was  before  given  out  of 
the  Perfonal  Eilate,  juil:  as  if  a  lubiequent  Mortgage 
had  been  made  for  the  Payment  of  the  Legacy,  the 
Nature  thereof  or  it's  Sublicence  w^ould  not  thereby 
have  been  altered,  but  it  would  l^ill  continue  a  Legacy. 

At  another  Day,  this  Caufe  having  been  adjourned 
in  order  to  fearch  Precedents,  the  Lord  CImncellor  laid 
he  had  looked  into  the  Cafe  of  T^ates  and  Fettiplace  in 
2  Vern.  and  alfo  that  of  Jennings  and  Lookes,  both 
which  came  fully  up  to  the  prefent  Cate,  (vi^.)  that 
where  the  Perfonal  Efl:ate  was  not  fufhcient,  and  the 
Real  Ertate  in  Failure  thereof  was  made  liable  to  anfwer 
the  Legacies,  in  Cafe  of  the  Legatee's  dying  before  the 
Legacy  became  due,  the  Charge  upon  the  Land  deter- 
mined ;  that  it  feemed  but  a  very  *  flight  and  fuperficial 
Diverfity  between  a  Legacy  given  at  twenty-one,  and 
payable  at  tw^enty-one ;  and  tho'  it  had  been  elfabliflied 
in  the  Spiritual  Court,  as  to  Legacies  given  out  of 
a  Perfonal  Eltate,  it  did  not  deferve  to  be  favoured  or 
countenanced,  where  the  Legacy  is  charged  upon 
I  Land 

*  Of  th'S  Opinion  was  the  Lord  Keeper  IVrlgk',  who  in  the  Cafe  of 
2}iSes  vcx'in'iFcttiplnce,  2  Vcrn.  417,  calls  it  a  DiJlivMion  i^jiihout  a  Diffeiytue. 
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Land,  and  the  Infiint  Legatee  dies  before  twenty-one, 
or  before  the  Time  when  the  Legacy    is   made  pay- 
able ;  that  there  was  not  any   the  leaft  Difference  be- 
tween a  Sum  of  Money  charged  by  a  Will  on  Land, 
payable  to  an  Infant  at  twenty-one,  and  where  fiich 
Charge  arifes   by  a  Deed.     That  the  Authorities  he- 
fore  mentioned  Ihew  there  is  no  Difference  where  the 
Real  as  well  as  the  Perfonal  Efl:ate  is  charged,  for  in 
fuch  Cafe,  as  far  as   the   Executor  or  Admin iilrator 
claims  out  of  the  latter,  he  ihall  fucceed  according  to 
the  Rule  of  that  Court  where   thefe  Things  are  "de- 
terminable, even  though   the  Infant  Legatee  dies   be- 
fore the  Time  of  Payment ',  but  as  far  as  the  Legacy 
is  charged  upon  the  Land,  fo  far  iliall  it,  on  the  Le- 
gatee's  dying   before   the    Legacy     becomes    payable, 
link  ;  and  this  being  the  Rule  which  has  of  late  uni- 
verfally  prevailed,  be  the  Legatee  a  Child  or  a  Stranger, 
it  would  be  of  the  moft  dangerous  Confequence,  and 
difturb   a    great  deal   of    Property    for  him    to  break 
into  it. 

Wherefore  he  thought  that  the  500  /.  Legacy  pay- 
able to  Lervis  Doleman  at  twenty-five,  on  hi&  dying  be- 
l(jre  that  Time,  as  to  fo  much  thereof  as  was  payable 
out  ot  the  Land,  mufl:  fink. 

Eajl-wood  verfus  Vinke,   or  Eajfwood^"^^^'^^^-^ 
verfus  Styles.  AttheRoiu. 

■NT      1  •  r  r     I  •  ■^  Father  or 

N  this  Caie  one  01   the  Pomts  was,  where   a  Son  Mother  m?.y 
died  feifed  in  Fee  of  Land  without  Itlue,  Brother  ^ ?"^'" ''] 

'  -  the  iron,  and 


or  Sifter,  but   leaving  two  Coufins  his  Heirs  at  Law,  as  fuch  in 
one  of  whom  was  his  own  Mother,  Whether  the  Mo-  l^'lV.h """^ 
ther  could  take  as  Heir  to  her  Son  ?  Handing  the 

Relation  of 
Father,  i^c. 

OhjeB.  The  Father  or  Mother,  Grandfather  or  Grand- 
mother cannot  take  as  Heir  to  their  Son  or  Grandfon  ; 

/  they 
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r''^s''\  they  may,  it  is  true,  inherit  by  {a)  Circuity,  as  thus: 
'  '  '  '  ■^'  The  Uncle  may  take  as  Heir  to  the  Son,  after  which 
the  Father  or  Mother  may  take  as  Heir  to  the  Uncle, 
but  the  Father  or  Mother  cannot,  as  in  the  prefent 
Cafe,  fucceed  immediately  and  in  the  firft  Inftance  to 
th  e  Inheritance  of  the  Son. 

On  the  other  Side  it  was  faid,  and  fo  ruled  by 
the  Mafter  of  the  Rolls,  that  though  a  Father  or  Mo- 
ther could  not  as  Father  or  Mother  inherit  immediate- 
ly after  the  Son;  yet  if  the  Cafe  lliould  fo  happen, 
that  the  Father  or  Mother  were  Coujin  to  the  Son, 
and  as  fuch  his  Heir,  they  might  take  notwithftand- 
ing  ;  and  that  here,  though  the  Heir  was  alfo  Mother, 
this  did  not  hinder  her  from  taking  in  the  Capacity 
or  Relation  of  CouHn.  His  Honour  further  obferved, 
that  the  other  Coufin  being  but  half  an  Heir  could  not 
take  the  whole,  neither  could  any  Thing  go  to  the 
Lord  by  Efcheat,  for  as  long  as  there  is  any  Heir 
left  he  cannot  take ;  fo  that  though  the  other  Coufin 
could  take  but  a  Moiety,  yet  her  being  a  Moiety  of 
an  Heir  would  prevent  the  Lord's  Title  by  Efcheat; 
and  that  notwithilanding  this  was  a  very  uncommon 
Cafe,  he  took  it  to  be  a  clear  one. 

One  gives  a 

Bond  on  his      Another  Point  was,  A  Man  on  the  Marriage  of  his 
either  with-  Wife,  gave  a  Bond  to  her  Truftee,  in  the  Penalty  of 


M  ^'^X-  4000  I'  conditioned  that  if  he  at  any  Time  within 
fettle  Lands  four  Mouths  fhould  fettle  and  afliire  Freehold  Lands 
of  loo/.^^^r^f  the   yearly  Value  of  lOO  /.   on  his  Wife  for  her 

Annum  on  ,,  J  J  ^  j-'n 

his  Wife,  or  Lite,  or  if  his  Heirs,  Executors  or  Adminiitrators 
Heirs"Exc-  A^ould  withiu  the  Space  of  four  Months  after  his 
cutors,  bsc.  Death  pay  unto  his  faid  Wife  2000  /.  then  the  Bond 
ftaii^payher^^  be  void.  The  Husband  foon  after  the  Marriage 
within  four  made  his  Will,  devifing  thereby  Freehold  and  Copy- 
his  Death ;   hold  Lands  lying  intermixed  in  Norfolk,  of   the  yearly 

Hu.bandaf-  ^  'ValuC 

ttr  this  Dc- 

TJfes  to  his  Wife  Lands  of  88  /.  per  Annum  ;  this  fhall  not  be  taken  in  Part  of  tlie  ico/.  per 
y.ttnum^  bjt  only  as  a  Benevolence.  '^ 
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Value  of  88  /.  to  his  loving  Wife  and  her  Heirs,  ha- 
ving iurrendered  all  his  Copyhold  to  the  Ufe  of  his 
Will,  and  died  within  four  Months  after  the  Mar- 
riage. Whereupon  the  Wife  now  iniifted  to  retain 
thefe  Lands  of  88  /.  per  Annum,  and  that  in  Regard 
her  Husband  had  not  fettled  the  i  oo  /.  per  Annum  for 
her  Life,  flie  was  alfo  at  Liberty  to  ele£l  the  2000/. 
out  of  his  AfTets. 

,  Againft  which  Demand  it  was  urged,  that  this  De- 
vife  of  Lands  of  88  /.  per  Annum  was  a  Satisfaction 
of  the  Bond,  becaufe  Lands  of  88  /.  per  Annum  in 
Fee-fimple,  were  greater  in  Point  of  Value,  and  might 
be  fold  for  more  than  would  purchafe  100/.  per  An- 
mm  for  her  Life,  nay,  might  in  a  Day's  Time  be 
turned  into  an  Annuity  of  1 00  /.  per  Annum  ;  but  ta- 
king it  that  this  Devife  was  not  to  go  in  Satisflidion, 
yet  it  ought  at  leaft  to  go  towards  it ;  and  therefore 
all  that  the  Executors  of  the  Husband  had  to  do, 
would  be  to  make  up  the  88  /.  per  Annum,  ico  I.  per 
Annum ;  that  if  the  Husband  in  his  Life-time  had  let- 
tied  Lands  of  88  /,  per  Annum  on  her,  fuppoiing  it 
were  for  Life  only,  this  had  been  a  Performance  in 
Part  of  his  Bond,  and  he  would  have  been  bound 
only  to  make  it  up  1 00  /.  per  Annum  ;  for  which  Pur- 
pofe  the  Cafe  of  Wilcox  and  Wilcox,  2  Vern.  558.  was 
cited,  where  one  bound  to  fettle  upon  his  Son  Lands 
of  1 00  /.  per  Annum,  left  an  Eftate  of  1 00  /.  per  An- 
num to  defcend  to  fuch  Son,  though  the  Lands  agreed 
to  be  fettled  were  to  be  intailed,  and  thofe  that  de- 
fcended  a  Fee-fimple,  and  fo  of  a  different  Nature, 
yet  were  thefe  latter  conftrued  a  Satisfadion.  That 
if  in  that  Cafe  the  Lands  defcended  had  been  but  88  /. 
per  Annum,  all  that  his  Executors  by  Virtue  of  the  Co- 
venant had  been  bound  to  do,  would  have  been  to  make 
the  Lands  defcended  of  88/.  amount  to  100/.  per 
Annum  ;  fo  here  the  Lands  devifed  were  to  be  made 
up  but  1 00 1,  per  Annum  ;  and  2  Fern.  498.  Broivn  ver- 
Vol.  IL  (7  S;  ius 
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fus  Dawfvn  was  cited,  where  A.  on  his  Wife's  joining 
in  a  Sale  of  Part  of  her  Jointure,  gave  her  a  Note  to 
pay  her  7  /.  i  o  i.  per  Annum  for  her  Life,  and  after- 
wards on  Sale  of  a  farther  Part,  gave  her  a  Bond  to 
pay  her  6  1.  10  s.  per  Annum  for  her  Life,  and  by  Will, 
without  taking  Notice  of  the  Note  or  Bond,  gave  her 
1 4  /.  per  Annum  for  her  Life  j  the  Devife  was  held  to 
be  a  Satisfaftion  of  the  Bond  and  Note.  So  if  a  Child 
has  a  Portion  fecured  to  her  by  a  Settlement,  and  after- 
wards has  the  like  or  a  greater  Portion  given  her  by  the 
Will  of  the  fame  Parent  who  made  the  Settlement,  the 
(<t)  Vide  Legacy  (hall  be  taken  in  {a)  Lieu  of  the  Portion  by 
Vol.  1. 299.  j.j^g  Settlement,  and  the  Child  not  have  both. 

It  was  farther  obferved,  that  the  Eledion  was  in 
the  Hufband  to  fettle  Lands  of  100  /.  per  Annum  on 
the  Wife  for  her  Life,  within  four  Months  after  the 
Marriage,  or  that  his  Heirs,  Executors  or  Adminiftra- 
tors  ftiould  pay  the  Wife  2000/.  and  here  the  Hufband 
dying  within  four  Months  after  the  Marriage,  the  Elec- 
tion which  he  had  fhould  go  to  his  Heirs,  Executors 
or  Adminiftrators,  which  Ele£lion  was  confiderable, 
iince  the  Land  to  be  fettled  was  but  1 00  /.  per  Annum 
for  her  Life,  but  in  Default  thereof  the  Money  to  be 
paid  her  was  near  double  the  Value,  {vi^)  2000  /. 

Money  and  Maflcr  of  the  Rolls :  As  Money  and  Lands  are  Things 
Lands  being  ^f  ^  different  Nature,  the  one  fliall  not  be  taken 
difFemu  in  Satisfaftion  of  the  other.  Whatever  is  given  by  a 
Kind  the    ,Yjj|  jg  pfima  facie  to  be  intented  a  Bounty  and  Bene- 

cnc,  tlio    ot  I  ,..  iiii'ir^-ir 

greater  Va-  volcuce  ;  and  It  IS  remarkable,  that  m  the  preient  Caie 
Ixr'S^tken  ^hc  Dcvlfe  Is  to  hls  lovwg  Wife,  which  is  a  Word  of 
in  Satisfac-  Affcftlon.  I  look  upon  it  to  have  been  a  Stretch,  that 
otTcrfiuIicfs  where  a  Man  has  owed  J.S.  100  /.  and  afterwards  given 
fo  expreffed.  ]^\i^  ^  Lcgacv  of  lOo/.  thls  latter  has  been  taken  in 
givcnTy  a"  Satlsfaftlon  of  the  former,  fmce  at  that  Rate  nothing 
wiiiis/.nW  jg  gi^^yi'^  but  though  the  Court  has  gone  fo  far,  it 
intended  a  ncver  yet  confl:rucd  a  Devife  of  Land  to  be  a  Satif- 
Benevo-  faftlon  for  a  Debt  of  Money,  much  leis  lias  it  decreed 
2  that 
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that  a  Legacy  of  a  lefs  Sum  than  the  Debt  fhould 
be  deemed  a  Satlsfaftion  po  tamo ;  the  Devife  of 
fuch  of  the  Land  as  is  Copyhold  cannot  polTibly  go 
towards  Satisfafllon  of  the  i  oo  /.  per  Annum,  which 
was  to  be  Freehold ;  nay,  fuppofing  the  whole  88  /.  per 
Annum  were  Freehold,  it  would  not  go  towards  Satif- 
fa£Hon  of  the  lOo/.  per  Annum,  not  being  fo  exprefled; 
but  if  there  be  not  enough  to  anfwer  the  reft  of  the 
Charges  laid  upon  the  Land,  or  the  Bond  Creditors 
who  may  come  upon  the  Land,  then  indeed  fo  much 
of  the  88/.  per  Annum  devKed,  as  is  Freehold,  might 
be  taken  towards  Satisfa£lion,  becaufe  otherwife  the 
Teftator'3  Will  would  be  difappointed ;  though  fuppo- 
fmg  there  are  Aflets  to  pay  all  the  Bond-Debts,  and 
like  wife  the  Charges  laid  by  the  Will  upon  the  Land 
(which  was  afterwards  admitted)  in  fuch  Cafe  the 
88  /.  per  Annum  Ihali  be  enjoyed  as  a  Bounty  and  Bene- 
volence ;  vide  4  Co.  Vernon  2,  Cafe,  and  alio  that  of 
(^j  Lawrence  verfus  Lawrence.  („)  aVern. 

365- 
As  to  the  Obje£lion,    that  the  Heirs  or  the  Execu-  A  bound 
tors  of  the  Teftator  ought  to  have  their  Eleflion  either  t^'"",  *°"!' 

r       1       T  1  In*  1  n  1      .  Montlis  at- 

to  iettie  Lands  or  pay  the  Money,    the  Hulband,  it  is  ter  his  Mar- 
true,  had  this  Ele61:ion  in  him,  which  was  to  continue  Srof"'^ 
four  Months  after  the  Marriage,  but  he  dying  within  the  100/.  pe>- 
four  Months,  though  the  Time  expired  afterwards,  yet  wTfe  °o"r  eiTe 
where,  upon  the  Death  of  the  Teftator   Matters  are  *«  leave  her 
for  fome  Time  in  Confufion,  nothing   is  more  ufual  dic°withi!i 
than  for  the  Court  to  (b)  enlarge  the  Time,  or  to  relieve  J5  ^""'' 
againft  any  Lapfe  thereof;  wherefore  let  the  Huft)and's  ter  which  !he 
Executors  pay  the  incurring  Profits  of  the  100/.  per  ^°''/,^.''y^^ 
Annum,  from  the  Death  of  the  Hufhand,  to  the  Wife,  ecutors  (haii 
and   fettle   upon  her  the  1 00  /.  per  Annum,    they   not  jlJ^tJ^'^f' 
being  bound  to  pay  the  2000  /.  to  her,   but  the  88  /.  the  100/. 
per  Annum  devifed  ftiall   not  be  taken  as  Part  of  the  ^ov&tTccor. 
100/.  per  Annum  agreed  to  be  fettled*.  (^;  Vide 

^_       ,  ante  68. 

North 

*    This  Decree  wa?  on   an  Appeal   Pafita-  1732  affirmed  by  the 
Lord  Chancellor, 
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Cafe  (193.)  North  verfus  AnfclL 


At  the  Rolls. 

o  einCon  A  ^^"»  ^"  Confidcratlon  of  a  Portion  of  5C0 /. 
fuieration  of  l\  yvhlch  lie  WHS  to  have  ID  Money  and  Goods  with 
and'ofloo/.  ^is  Wife,  and  in  Confideration  of  the  Marriage,  made 
Portion  a  Settlement  before  Marriage  ot  Land  to  the  Ufe  of 
.^';fj,ave  himfelf  for  Life,  Remainder  to  Truftees  for  200  Years, 
with  his  Remainder  to  the  Wife  for  Life,  Remainder  to  himfelf 
Setttcment  in  Fee  ;  the  Trull  of  the  200  Years  Term  was  to  raife 
impowers  2  00  /.  to  be  paid  as  the  Wife  by  her  Will  or  any 
difpofe'of  Writing  Ihould  direft ;  the  Hufband  and  Wife  having 
^°j^- '^y^J^^'' lived  together  about  fifteen  Years,  fhe  made  a  Will, 
live  together  appointing  the  Payment  of  the  200  /.  and  died  before 
Year"  and  ^^^  Hufbaud.  On  the  Appointees  bringing  their  Bill 
the  Wife  for  the  raifing  of  this  200  /.  the  Hufband  iniifted,  that 
foo/.tway  he  never  received  above  300/.  as  a  Marriage  Portion 
byherWiii;  ^yifji  ^Jg  Wife,  and  that  his  having  500/.  was  as  a  Con- 
at\hisDi-  ditlon  precedent,  and  the  Confideration  for  her  Power 
fiance  of  of  dlfpofiug  of  2  00  /.  and  to  be  underftood  thus,  200/. 
no™bead-  otit  of  her  500/.  or  as  if  the  Words  had  been,  that  upon 
ITe'Tad'nof  Condition  the  Husband  /Jjould  receive  500 1.  with  his  Wife, 
500/.  with  he  would  then  allow  her  to  dlfpofe  of  200/.  out  of  it. 

his  Wife, 

but  fliall  pay  the  Money. 

Majier  of  the  Rolls:  The  Confideration  of  this  Power 
to  dlfpofe,  is  not  only  the  Wife's  Portion  but  the  Mar- 
riao-e,  which  laft  alone,  without  any  Portion  had  been 
a  2ood  Confideration,  both  for  the  Power  and  alfo 
the  Jointure  ;  the  Quantum  of  the  Portion  feems  ra- 
ther a  Computation  than  otherwile,  and  it  is  not  to  be 
imagined  but  that  the  Hufband  would  and  did  look  in- 
to fuch  ^tnntum  before  the  Marriage,  and  was  fatisfied 
therewith ;  nor  is  there  the  leail  Evidence  of  any 
Fraud:  The  Reafon  why  this  Court  does  not  relieve 
againft  Marriage  Contrails  for  Settlements,  jointures 
I  or 
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'tatu  QUO. 


or  other  Proviiions,  though  they  may  be  very  unequal,  AScttkmcnt 
and  in  Favour  or  the  Wire,  is,  becaule  it  cannot  let  on  a  Mai- 
the  Wife   in   (latu   quo.,    or   unmarrv  the  Parties,    as  ""'^^f'  *''f, 

J  i      '  J  '  made  very 

was  faid  in  the  Cafe  of  Wichcrley  and  IVicherley,    where  unequal!/, 
the  Remainder-man  brought  a  Bill  to  be  relieved  againft  '^,"ur'of  the 
a  Jointure  made  by  the  Tenant  for  Life,    even  upon  wife,  will 
his   Death-bed,    in  Confideration  of  and  previous  to  "^g  ;„  e- 
his  Marriage,  by  Virtue  of  a  Power  referved  to  hifn  ;  in  quity,asthat 
which  Cafe  the  Lord  Parker,  alhiled  by  the  Lord  Chief  the  v^^ife  /» 
juftice  Prat  and  myielf,  denied  Relief.      Moreover  the-^^" 
Anfwer  of  the  Huiband  in  this  Cafe  is  very  tender,  de- 
nying that   for  the  Marriage  Portion  he  received  above 
300  /.  whereas  he  might  receive  more  afterwards,   and 
it  would  be  extremely  hard  and  unreafonable,    to  put 
the  Legatees  of  the  Wife,   who  may  be  Strangers  to 
all  thefe  Matters,  at  the  Diilance  of  fifteen  Years,  afcer 
fo  long  an  Acquiefcence  of  the  Hufband,  to  ihew  he  re- 
ceived a  Portion  of  5C0/.   with  the  Wife,  which,  had 
the  Hufband  died  loon  after  the  Marriage,  might  eafily 
have  been  made  to  appear  ;    wherefore,  upon  a  Pre- 
fumption  that  the  Hufliand  received  the  ^co/.   1  fnall 
decree  the  200/.   to  be  railed  with  Intereil"  from  the 
End  of  the  Year  afcer  the  Wife's   Death,    and   with 
Cofts. 


B/igh  <j  at  verfus  Earl  of  Darnlcy.    are  (194.) 

At  the  Rolls. 

'  I  "HE  late  Earl  of  Darnky,  the  Defendant's  F'ather,  Marfhaiiing 

-*-  feifed  in  Fee  of  a  "reat  real  Eftate  both  in  En?-°^^^^^^' 
land  and  Ireland,  and  poffefled  of  a  Leafehold  in  Scot- 
land,  and  likewile  of  a  coniiderable  perlonal  Eftace, 
having  two  Sons  and  three  Daughters,  by  his  Will  de- 
vifed8oco/.  a-piece  to  his  two  eldelf,  and  6000 1,  to 
his  youngeft  Daughter,  charging  his  real  Eifate  with  the 
Payment  thereof  Afterwards  by  a  Codicil  he  bequeath- 
ed leveral  pecuniary  Legacies  of  coniiderable  Value 
Vol.  II.  (7  T)  to 
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to  his  feveral  Brothers  and  Sifters  (the  Plaintiffs)  with- 
out charging  his  real  Eftate  with  the  Payment  of  thele 
latter  Legacies.  Siibfequent  to  which  he  entered  into 
a  Contraft  before  the  Mafter  for  the  Payment  of 
17,00c/.  for  a  third  Part  of  the  Manor  of  Cobham-Uall 
in  Kent^  he  having  two  Thirds  of  the  faid  Manor  be- 
fore.  I'he  Mafter  reported  him  the  beft  Purchaier, 
and  before  his  Death,  which  happened  foon  after,  the 
Report  was  abfolutely  confirmed. 

The  Lord  Darnle/s  perfonal  Eftate,  before  his  en- 
tering into  the  Contradl:  for  the  Purchafe  of  this  E- 
ftate,  was  fufficient  for  the  Payment  of  all  his  Lega- 
cies, but  the  Performance  of  the  Contra£l  would  (as 
it  was  thought)  occafion  a  Deficiency  of  Aflets. 

One  by  Will       j^j^.^  Homh,  who  was  the  Owner  of  the  third  Part 

gives  icvcral  ■^,  .,  ii-mi 

Legacies,  of  the  Manor  of  Cobham^  having  brought  his  Bill  a- 
oTtlfrelf  gainft  the  Executors  and  Heir  of  the  late  Earl  of  Darn- 
Eftate  and  /^^  fo  havc  the  Purchafe  compleated  and  the  Money 
if  Jhe^cTfJ-  paid,  obtained  a  Decree  for  the  fame  ;  at  which  Time 
nai  Eftate  the  now  Plaintiffs,  the  younger  Brothers  and  Sifters  of 
fufficLTto  the  late  Earl,  brought  their  Bill,  fetting  forth  the  Will, 
pay  all,  the  ^j-jj  j-j-j^j-  f^yeral    pccuniarv  Legacies   had  been  "iven 

Legacies  r      i  r        i    r-a  •  1         i  i  • 

charged  on  them  out  ot  the  perional  Eitate  m  general ;  that  his 
fhte'S'aif'be  Daughters  had  the  above  mentioned  Legacies  charged 
paid  there-  upon  the  real  Eftate,  and  that  the  Teftator,  fince  the- 
theVime''^  making  his  Will,  having  entered  into  this  Contr26t  for 
been  raid  out  the  Puichafe  of  the  Cohham  Eftate,  whereby  there 
fonai  Efta'te,  might  be  a  Deficiency  of  the  perfonal  Affets  for  the 
the  other  Le-  Payment  of  thefe  Legacies :  Therefore  they  prayed  that 

gaclcs,  as  to     ,   •'       _,  •    i      i  n     ii     i  i     i      T^         i  t 

fo  miici),  the  Aftets  might  be  marlhalled,  and  the  Daughters  Lega- 
^uy  pY"^ '"  cies  paid  out  of  the  real  Eftate ;  or  if  already  recovered 
upon  the  out  of  the  pcrfonal,  then  that  the  Plaintiffs  the  Bro- 
Land.  iX^cis  and  Sifters  might  ftand  in  the  Place  of  the  Daugh- 

ters, and  take  fo  much  out  of  the  Land  for  their  Lega- 
cies as  thefe  had  exhaufted  out  of  the  perfonal  Eftate  : 
I  Which 
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Which  the  Court  decreed  as  reafonable,    and  within 
the  common  Rule  of  marflialling  AlTets. 

But  then  it  was  farther  prefled  by  Mr.  Attorney  Ge- 
neral, that  the  Debt  contra£led  for  this  Purchale  by 
the  late  Earl  of  Darnlcy  was  due  by  a  Dearth  a  Con- 
tra£l:  made  with  the  Intervention  of  and  confirmed  by 
the  Court,  which  had  ordered  the  late  Earl  to  pay  ir, 
and  taking  it  to  be  a  Debt  due  by  a  Decree,  it  was  then 
in  Nature  of  a  Judgment,  v  hich  would  bind  the  real 
AlTets  in  the  Hands  of  the  Heir;  and  if  fo,  then  fince 
the  Land  agreed  to  be  purchafed  was  real  AfTets,  con- 
fequently  even  That,  and  more  plainly  the  other  real 
Eliare  devifed  or  defcended  to  the  Defendant  the  Infant 
Earl,  was  Aflets  liable  to  the  Decree,  and  the  Purchafe 
Money  contrafted  to  be  paid  for  Cobham  Manor  ought 
to  come  out  of  the  real  Eftate,  by  which  Means  there 
would  be  perfonal  Eilate  fufficient  left  for  Payment 
of  the  pecuniary  Legacies  given  to  the  Plaintiffs. 

But  the  Mdfier  of  the  Rolls  was  very  clear  in  his  OpI-  One  allowed 
nion  againil:  the  Plaintiffs,  as  to  this  laft  Point,  holding  ^lukr  under 
it  not  to  be  a  Debt  due  by  a  Decree,  but  only  by  an  » ^"""^ '« 
Order  of  Court  againll:  the  late  Earl,  lor  the  Payment  paythePur- 
of  the  Purchafe  Money,    who  not  being  Party  to  the  '^''^'^  Y°' 
original  Caute,    but  coming  in   before  the  Mafter,  itnotaDtbt 
could  not  be  faid  there  was  a  Decree  againft  him;   but  ''"'-^^y  ^^^- 

'^  .       .       I.  .  cree,  but 

fuppofing  there  was  a  Decree,    yet  where  it  is  faid  a  only  by  Or- 
Decree  is  equal   to  a  Judgment,   or  to  i)e    paid   next  J^^"^    '^ 
thereto,  this  muft  be  intended  only  out  of  the  perfo- 
nal Ertate ;    whereas  a  Decree  tor  a  Debt   does   not  Where  there 
bind  the  real  Eilate,  ading  only   in  perfonam,  not  in  '^^^^^^-^^ 
rem,    and  the  Remedy  upon  a   Decree   to   affe£i:   the  anj  the  De- 
Land  is  only  for  a   Contempt,    whereupon  the  Party  [^"[foerS 

proceeds  Joes  not  bind 

*■  the  rea]  A\- 

fcts  defcended  to  the  Heir,  as  a  Judgment  does.    The  only  Way  upon  a  Decree  for  a  Debt 

to  affect  Land  is  to  proceed  for  a  Contempt  to  a  Sequeflration  ;   but  fuch  Sequeftration  Kbatei 

b,'  the  Death  of  the  Party,  which  an  Extent  does  not. 
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proceeds  to  a  Sequeftration,  which  Procefs  is  not  of  a 
very  long  Standing ;  and  that  a  Sequelkation  is  but  a 
peribnal  Procefs  appears  by  its  falling  and  abating  by 
the  Death  of  the    Party  ;    on   the   other   Hand,    an 
Extent  upon  a  Judgment   does  not  fo  abate.     That 
Judgments  did  not  affeft   the  Land  until  the  Statute 
of  Weflm.  2.  (13  £.  i.  cap.  i8J  which  can  hardly   be 
thought   to   have  included  a  Decree  ;    nay  plainly  it 
does  not,  for  if  fo,  it  would  have  affe6led  but  a  Moiety 
of  the  Land,  as  a  Judgment  does ;  whereas  upon  a  Se- 
queftration the  Plaintift'  takes  the  whole  Profits ;    that 
if  a  Decree  for  a  Debt  ihould   be  obtained,    and  the 
Defendant  die  leaving  no  perfonal,  but  a  confiderable 
real  Eftate  in  Fee,  the  latter  would  not  be  affeded  by 
the  Decree  in  the  Hands  of  the  Heir,    as  it  would  in 
cafe  of  a  Judgment ;    and  were  this  otherwife,  furely 
■    after  fo  many  thoufand  Decrees  and  Inflances  of  De- 
ficiencies of  perfonal  Affets  for  the  fatisfying  thereof, 
fame  Cafes  would  be  found  where  Land  had  been  fe- 
queftred  for  fuch  Debts   in  the  Heir's  Hands,  but  no 
Precedent  of  this  Kind  was  ever  heard  of;  and  though 
the  Land  thus  contradled  to  be  purchafed  muft  in  E- 
quity  be  taken  as  Land,    defcendible  and  devifable  as 
fuch,  ftill  it  is  not  liable  to  the  Decree. 

Whether  a  Howcvcr,  the  Plaintiffs  hoping  that  the  perfonal  Af- 
Eftawl'n  fets  would  be  fuflicient  to  anlvver  not  only  all  the 
Scotland  can  LegHcics,  but  alfo  this  Contrad  for  the  Purchafe,  when 
herrasper-  the  Daughtcrs  Legacies  were  placed  upon  the  Land, 
fonai  Aiiets,  j-|^g  Court  dccrccd  an  Account  to  be  taken  of  the  per- 
hoid  in  Ire-  fonal  Eftate,  doubting  at  the  fame  Time  whether  the 
land  may.     Lgafchold  in  Scotland  could  be  looked  upon  as  perfonal 

Eftate  in  England;  though  a  Lealehold  Eftate  in  Ireland 

is  perfonal  Affets  in  England.,    and  may  be  fold  here  ; 

but  the  Alafter  was  left  at  Liberty  to  report  any  Thing 

fpecially. 

2  Cotter 


De  Term.  JT.  Trin.  173 1.  (62.5) 


Cotter  verfus  Layer.  cafe(i95.) 

^^^^  ^  ^  Z»r(/  Chart' 

'  I  'HE  Bill  was  to  compel  a  fpecific  Performance  of  "''''"'■King. 
-*-     an  Agreement  made  by  a  Feme  on  her  Marriage  Equity  aids  a 
with  her  fecond  Hulband,  on  this  Cafe:  The  20th  of  EVecution 
l^ov.  1 7  1 1 ,  Chrifiopher  Layer  and  Eli^.  his  Wife  were  ad-  '^^  ^  Power, 
mitted  to  the  Copyhold  Premifles  in  Queftion,  to  hold  luabieConfi- 
to  them  two  and  to  the  Heirs  of  the  Hufband  j  the  ill  '^^f'^^ 
of  September  1 7  1 7,  Layc}'  and  his  Wife  furrendered  thefe  gainft  a  Re. 
Copyhold  Premiffes  to  the  Ufe  of  the  Wife  for  Life,  '"^'"^^^- 

t  J  r  n  •   •  man,  or  one 

and  afterwards  to  fuch  Ufes  as  me  by  any  Writing,  not  chiming 
or  by  her  laft  Will  attefted  by  three  WitnelTes,  ihould  J.^tV'"' 
appoint ;  who  accordingly  by  a  Writing  purporting  to 
be  her  laft  Will,  and  figned  by  her  in  the  Prefence  of 
three  WitnefTes,  gave,  devifed,  limited  and  appointed 
the  Premiffes  to  her  Daughter  Elizabeth  Layer  in  Tail, 
Remainder  to  her  Brother  (one  Elwyn)  in  Fee.  After- 
wards Elizabeth  Layer  furviving  her  Hulband  Chrifiopher 
(he  being  attainted  of  Treafon  and  executed)  did  by 
Deed  or  Writing  attefted  only  by  two  Witnelles,  upon 
a  Marriage  agreed  to  be  had  between  her  and  the 
Plaintiff  Cottery  covenant  to  furrender  the  Premiffes  to 
the  Ufe  of  her  intended  Hulband  Cotter  and  herlelf, 
and  the  Heirs  of  Cotter,  who  covenanted  on  his  Part 
within  twelve  Months  to  fettle  an  Annuity  or  Rent- 
charge  of  30/.  per  Annum  on  the  faid  Elizabeth  his  in- 
tended Wife  for  Life.  The  Marriage  took  Effe£l:,  and 
file  died  within  the  Year. 

The  Hulband  brought  this  Bill  agalnft  the  Defen- 
dant Eli';!iabeth,  the  Infant  Daughter  of  his  late  Wife 
by  Chrifiopher  Layer,  to  compel  her  to  perform  this  Co- 
venant of  her  Mother's. 

Vol.  IL  (7  U)  Objeaed 
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Obje^led  i)?,  This  Deed  or  Writing  of  the  Wife's, 
being  attefted  by  three  Witnefles,  is  a  good  Settlement 
on  the  Daughter,  an  effedual  Execution  of  the  Power 
which  could  not  afterwards  be  altered  ;  and  that  it 
muft  not  operate  as  a  Will,  but  by  way  of  Writing  de- 
claring the  Ufe  of  the  Copyhold,  becaufe  a  Feme 
Covert  cannot  make  a  Will. 

(a;  Vide  Scd  per  Cur:  Though  in  {a)  Stridnefs  a  Feme  Co- 

5wSi  vert  cannot  make  a  Will,  yet  where  fhe  is  impowered 
verfus  Nay-  to  make  a  Writing  in  Nature  of  a  Will,  the  Writing 
'""■  will  operate  as  fuch. 

idly^  Obje£led,  Suppofing  this  to  be  a  Writing  in  Na- 
ture of  a  Will,  yet  the  Agreement  made  by  Eli^nbeth 
Layer  upon  her  fecond  Marriage,  being  but  a  Cove- 
nant, cannot  amount  to  a  Revocation  of  a  Will,  {vide 
1  Roll.  Ahr.6\^.  faid  to  have  been  fo  agreed  in  the 
Cafe  of  Montague  and  Jeffreys)  for  the  Covenantor  may 
Jit  his  Eleftlon  break  or  perform  his  Covenant,  and 
therefore  a  bare  Covenant  cannot  revoke  a  Will. 

One  cievifes  Cur :  Tho'  a  Covenant  or  Articles  do  not  at  Law  re- 
^terwa^rl^  vokc  a  Will,  yet  If  entered  into  for  a  valuable  Confi- 
zrricies  for  a  deration,  amouuting  in  this  Court  to  a  (/>)  Convey- 
Confldera-  ^"^'^»  ^^"^^Y  "^"^^  confequeutly  be  an  equitable  Revoca- 
tion to  fell  tlon  of  a  Will,  or  of  any  Writing  in  Nature  there- 
Prcmi^fTesV^o^j  and  It  Is  plain,  in  the  prefent  Cafe,  that  the 
this  in  E-  Writing  was  intended  as  a  Will,  and  not  to  deveft  £//- 
RcvocatLi  z^aheth  Layer  of  her  Eftate  during  her  Life,  as  it  muft 
of  the  Will.  )^^„g  (3(3ne,  were  it  an  Appointment  of  an  Ufe  to  take 
{h)  See  the  Kffcft  In  ptefcut ;  nay,  a  Woman's  Marriage  is  (c)  a- 
very  fame    j        ^  Revocation  of  her  Will. 

laid   and  re- 

folved  in  the  I  xdlv 

Cafe  of  Sir  ^    -^ ' 

Barnbam  Ryder  verfus  Sir  Charles  fFa^er,  ante  332.  (c)  4  Rep.  61. 
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3<//y,  Obje£led,  Thefe  Articles  by  Elizs^heth  Layer ^  to 
fettle  the  Copyhold  Premiffes  on  her  fecond  Hufband, 
were  attefted  by  two  WitnefTes  only,  fo  not  purfuant 
to  the  Power,  and  confequently  void. 

Cur:  Thefe  Articles  being  for  a  valuable  Coniidera-  where  there 
tlon,  {y'l'zS)  that  of  Marriage,  though  not  in  Striilnefs  •«  a  Power  to 
purfuant  to  the  Power,   I  fhall   fupply  the  Want  of  ur/byT 
Circumftances  in  the  fame  Manner   as   I  would   the  ^^'•"iting  at- 
want  of  a  Surrender  j    othcrwife  had  the  Agreement  three  Wit- 
been  voluntary.  !-'f\%!:"'* 

J  luch  Ule  IS 

declared  by  a  Writing  only  attefted  by  two  ;  if  for  a  valuable  Confideration,  Equity  will  help  it. 

4f/;/y,  Obje£led,  The  Defendant  the  Daughter  claims 
as  Heir  of  Chrifiophcr  Layer  her  Father,  and  not  of  £//- 
^abeth  her  Mother  who  made  this  Covenant ;  and  tho' 
the  Mother's  Covenant  may  bind  her  own  Heirs,  yet 
can  it  not  afFe6l  the  Heirs  of  her  Hufband  any  more 
than  any  Stranger  whatfoever. 

Cur:  The  Cafe  of  The  Countejs  of  (a)  Coventry  verfus  The  («)  Ante 
Earl  of  Coventry  is  ftronger  than  the  prefent;  there  the 
late  Earl,  wlio  was  but  Tenant  for  Life,  previous  to 
and  in  Confideration  of  a  Marriage  and  Portion,  cove- 
nanted to  fettle  Lands  of  500/.  per  Annum  on  the 
Counrefs  purfuant  to  a  Power,  and  dying  before  the 
Jointure  was  made,  Enquiry  compelled  the  prefent  Earl, 
though  claiming  by  Virtue  of  a  Remainder,  and  not 
under  him  who  entered  into  the  Covenant,  to  confirm 
and  make  good  the  Jointure ;  which  Caie  being  ad- 
judged on  folemn  Debate,  and  with  the  Afliftance  of 
Judges,  is  a  great  Authority,  and  to  be  obferved  by 
me  ;  from  thence  it  may  be  inferred,  that  whatever 
is  in  the  Power  of  the  Perfon  covenanting  to  do,  pro- 
vided the  Covenant  be  for  a  valuable  Confideration, 
Equity  ought  to  look  upon  as  done,  and  fupply  the 
Want  of  Circumftances  againft  a  Remainder-man,  and 

A  pari 


222, 


Q6z6}  De  Term.  S.  Trin.  17  51. 


a  pari  rmione  againft  the  Heir  of  the  Hufband,  whether 
fuch  Heir  be  mentioned  or  not.  The  Cafe  where  the 
lilue  in  Tail  was  held  not  to  be  bound  by  Articles  en- 
ter'd  into  by  Tenant  in  Tail,  and  a  Decree  obtained  againft 
him  to  perform  fuch  Articles,  is  not  parallel ;  lince  the 
Ifliie  claims  paramount  his  Anceftor,  and  by  Virtue 
of  the  Statute  of  Weflm.  2,  in  Contradiction  to  which 
Equity  cannot  affift,  but  here  no  A61  of  Parliament 
interferes.  Let  the  Plaintiff  hold  and  enjoy,  and  the 
Defendant  Elizabeth  Layer  (now  an  Infant)  when  flie 
comes  to  Age  muft  convey,  unlefs  fhe  fliews  Caufe  to 
the  contrary  within  fix  Months  after  attaining  twen- 
ty-one. 

Cafe  (196.)  Peyton  verfus  Bury. 

At  the  Rolls. 

One  devifes  f^^^  ^7  ^'^^^  bequeathed  the  Refidue  of  his  per- 
theRefidue  V_7  £q^^\  Eftate  to  Jane  Styles,  provided  flie  married 
nai  Mate  to  with  the  Confcnt  of  A  and  B.  his  Executors,  (who 
?idfd  Sie"  ^^'^""^  ^"^  Executors  in  Trufl)  and  if  Jane  Styles  fhould 
marries  with  marry  otherwife,  then  the  Teftator  devifed  over  the 
of'h?s°mr  ^^i^  Rcfiduum  to  J.N.  One  of  the  Executors  died,  af- 
Executors ;  ter  which  Jane  Styles.,  without  the  Confent  of  the  furvi- 
«'f  one,  th'c  ^'"8  Executor,  intermarried  with  a  common  Mariner; 
Condition     whereupon  J.  N.  brought  his  Bill  for  the  ReRduum. 

(beingafub-  t  J  is  J 

Jfcqiient  one)  is  become  impoffible,  and  fhe  may  marry  without  the  Confent  of  the  Survivor. 

Infifted  for  the  Plaintiff,  that  this  was  a  Condition 
precedent,  which  was  not  to  veft  any  Thing  in  Jane 
Styles  until  her  Marriage  with  the  Confent  of  both  the 
Executors,  and  file,  not  having  married  with  fuch  Con- 
fent, was  not  entitled  to  the  Refidnum.,  confequently 
the  fame  was  well  devifed  over  to  the  Plaintiff.  Or 
taking  It  to  be  a  Condition  fubfequent,  ftill  Jane  Styles 
ought  to  have  performed  it  cy  preSy  as  near  as  might 
be  to  the  Intent  of  the  Condition,  by  having  the  Con- 
I  fenr 
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fent  of  the  furviving  Executor.  That  it  would  be  hard, 
if  there  were  five  or  fix  Executors,  that  the  Death  of 
any  one  of  them  fliould  difcharge  the  Condition  j  and 
it  was  compared  to  the  Cafe  in  Litt.  SeB.  35:2.  If  a 
Feoffment  be  made  upon  Condition  to  reinfeoff  the 
Feoffor  and  his  Wife,  and  the  Heirs  of  their  two  Bo- 
dies, and  for  Default  of  fuch  IfTue,  the  Remainder  to 
the  right  Heirs  of  the  Feoffor  ;  if  the  Huiband  dies 
living  the  Wife,  before  any  Eftate  in  Tail  made  to 
them,  then  ought  the  Feoffee  by  the  Law  to  make  an 
Effate  to  the  Wife  as  near  the  Condition  as  poflible, 
{villi-)  to  the  Wife  for  Life,  without  Impeachment  of 
Warte,  Remainder  to  the  Heirs  of  the  Body  of  the 
Hufhand  on  her  begotten,  Remainder  to  the  right 
Heirs  of  the  Hufband  ;  fo  here,  though  Jane  Styles 
could  not  have  the  Aflillance  and  Advice  of  both  the 
Executors  (one  being  deadj  yet  ought  Ihe  to  have  taken 
the  Advice  of  him  who  was  living;. 

Mafter  of  the  Rolls :  It  is  very  clear,  that  the  Plain- 
tiff^ the  Devifee  over  has  no  Title  to  the  Refidimm :  \fl. 
In  the  Nature  of  the  Thing,  and  according  to  the  In- 
tention of  the  Teftator,  this  could  not  be  a  Condition 
precedent,  for  at  that  Rate  the  Right  to  the  Refiduum 
might  not  hare  vefted  in  any  Perfon  whatever  for 
twenty  or  thirty  Years  after  the  Teftator's  Death ;  fince 
both  the  Executors  might  have  lived,  and  Jane  Styles 
continued  fo  long  unmarried,  during  all  which  Time 
the  Right  to  the  RefiduuM  could  not  be  faid  to  be  in 
the  Executors,  they  being  exprefiy  mentioned  to  be 
but  Executors  in  Truft.  Befides,  the  Bequeft  of  the 
Refiduum  Is  firlt  to  Jane^  which,  if  the  Will  had  flopped 
there,  would  have  been  an  abfolute  Devife,  fo  that 
the  following  Condition  annexed  muft  be  a  fubfequent, 
not  a  precedent  one.  Now  the  {a)  Rule  of  Law  is,  (<?}  Vide 
that  if  there  be  a  fubfequent  Condition  which  be-'^"^-^°^' 
comes  impoilible  by  the  Aft  of  God,  this  excufes  and 
Vol.  II.  (7  X)  difcharges 
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difcharges  the  Grantee  from  the  Condition ;  Lex  non 
cogit  ad  impo(Jil?ilia,  which  Conftru£lion  ought  the  ra- 
ther to  prevail,  with  regard  to  a  Condition  fo  odious 
as  that  in  the  prefent  Cafe  is,  which  reftrains  the 
ante  528,  Frccdom  of  Marriage,  and  is  (a)  void  by  the  Civil  Law, 
53'-  when  annexed  to  a  perfonal  Legacy.    The  Plaintiff  by 

his  Bill  comes  to  eftablilh  a  Forfeiture,  and  would  have 
the  Court  add  thofe  Words  to  the  Will  which  the 
Teftator  might,  but  did  not  think  fit  to  infill  upon, 
that  Jane  Styles  fhould  not  marry  without  the  Confent 
of  the  Executors  or  of  the  Survivor  of  them,  and  which 
the  Teftator  might  omit  upon  good  Reafon  ;  as  in- 
tending that  both  the  Executors  fliould  confer  toge- 
ther about  the  Marriage  of  Jane  Styles,  in  order  that 
the  one  by  Arguments  might  convince  the  other  touch- 
ing the  Suitablenefs  of  a  Match,  which  cannot  now  be 
done  when,  only  one  is  left. 

•^^a  Condr^  H/j  Honour  farther  obferved,  that  he  had  known 
tion  that  a  the  Cafe  happen,  where  the  Confent  of  both  the  Exe- 
marT  wkh  ^utors  being  required  by  the  Will,  one,  on  a  proper 
the  Confent  Match  being  propofed,  did  confent,  but  the  other  was 
cutOTs"  and'  obftinate  and  would  not ;  which  being  laid  before  the 
one  without  Court,  and  the  Difient  of  the  Executor  jippearing  to 
gainft  the  '  ^^  without  3  juft  Caufc,  the  Want  of  fuch  Confent  was 
Match,  the  fupplied.  That  this  was  not  like  the  Cafe  put  out  of 
tiifpence  Littleton,  of  the  Feoffment  which  „ought  to  be  made 
with  his      ^y  p.^^   ^^^  becaufe  there  the  firfi:  Feoffee  was  not  in- 

Lonlent.  '111  in  1  •  r       1 

tended  to  keep  the  Eltate  to  his  own  Uie,  but  only  as 
an  Infi.rument  or  Conduit-Pipe  for  conveying  it  back 
to  the  Feoffor  and  his  Family,  of  which,  whilfl:  any 
were  left,  the  Reinfeoffment  ought  to  be  made  as 
near  the  Intent  of  the  Condition  as  might  be ;  but  in 
the  prefent  Cafe,  Jane  Styles  was  to  take  the  Devife  of 
In  what  Ca- the  Surplus  to  her  own  Ufe.  Aloreover,  this  Confent 
fesaCondi-  jUj-e^^ed   to   be  had  being   like   a  bare  (b)  Authority, 

tion  IS  to  be  o  \  -'  j  ^ 

performed  I  aiKl 

cy  pres. 
(h)  Vide  ante  Mr.  Jujilcs  Eyre  vcrfus  Comtcfi  cf  Shaftsbury. 
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and  fo  different  from  that  which  is  coupled  with  an 
Intereft,  could  not  furvive,  without  exprefs  Words  for 
that  Purpofe. 

Wherefore  thinking  this  a  frivolous  Bill,  His  Honour 
difmifTed  it  with  Colts. 


Langford  \CTixxs  Pitt.  c^kfj^j) 

At  the  Rolls. 

UPON  a  Bill  brought  by  the  Plaintiff  for  the  Per-  0"f  snides 
Tormance  or  Articles  for  a  Purchafe,    the  Cafe  tain  Lands, 
was :    The  Plaintiff  Langford,    Vicar  of  Axminfler   in  tVomef^' 
Devon,  did  by  Attorney  enter  into  Articles   w^ith  Go-  '^''"'-■d  ti.ereof 
vernor  Pitt  for  the  Sale  of  Lands  in  Cornrvall.    The  Ar-  butxSllj. 
tides  were  dated  November  17:15,  whereby  the  Plain- '^^^''''^'' ^i' 
tiff  agreed  to  convey  the  Premilles  to  the  Governor  perfon^ai  e- 
and  his  Heirs,  on  or  before  Lady-day  then  next,  at  the  ^^te,  andat- 
Coiis  and  Charges  of  the  Governor,  and  as  Counfel  tided  to  pur- 
fliould  advlfe  ;  upon  the  making  of  which  Conveyance  ^nd'^h^^"'^^' 
the  Governor  covenanted  to  pay  i  500/.  to  the  Plaintiff,  died,  the 

Heir  at  Law 

was  held  to  be  entitled  to  this  Eftate,  as  not  pafling  by  the  Will ;  fecus  had  the  Articles  tor 
the  I'lirchal'c  bten  before  the  Will,  for  then  the  Eftate  would  have  pafled. 

Governor  Pitt  lived  until  after  Lady-day ,  but  in  1722, 
long  before  the  Executing  of  thele  Articles,  made  his 
Will,  by  which  he  devifed  all  his  real  Eftate  to  his  Son 
Robert  Pitt  for  Life,  Remainder  to  his  eldeft  Son  John 
Pitt  for  Life,  Remainder  to  his  firft,  ^c.  Son  In  Tail 
Male  fucceflively,  \\\ih  ieveral  Remainders  over,  be- 
queathing all  his  perfonal  Eftate  to  Truftees,  to  be  in- 
vefted  in  Lands  and  fettled  as  above ;  and  dying  foon 
after  Lady-day  1726,  his  faid  eldeft  Son  and  Heir  laid 
Claim  to  the  Premiffes,  as  defcending'  to  him,  and  made 
his  Will,  wherein  by  exprefs  Words  he  devifed  the 
Premiffes  thus  articled  to  be  purchafed,  to  his  Wife 
and  others,   in  Truft  to  pay  his  Debts,  isfc.  and  foon 

afterwards 
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afterwards  died,  leaving  John  Pitt  his  Son  and  Heir,  to 
whom  the  Governor  had  devifed  all  his  P^ftate  ex- 
pe£lant  on  the  Death  of  Robert  Pitt  the  Son. 

The  Plaintiff  Langford  brought  his  Bill  againfl:  the 
Executors  of  the  Governor,  the  Executors  of  Robert 
Pitt  the  Son,  and  againft  John  the  Grandion,  to  be 
paid  the  i  500  /.  Purchafe  Money  ;  and  though  it  ap- 
peared in  the  Caufe  by  the  Plaintiff's  own  Witnefs, 
that  in  1728  the  Plaintiff  had  paid  to  his  eldeft  Bro- 
ther's Daughter  (being  the  Heir  general  of  the  Family) 
750/.  for  her  joining  with  her  Hufband  in  a  Deed 
and  Fine  to  the  Ufe  of  the  Plaintiff  and  his  Heirs, 
{Note ;  the  Witnefs  faid,  this  was  rather  to  clear  up 
the  Title  than  that  it  was  neceifary)  from  whence  the 
Defendant's  Counfel  urged  it  to  be  evident,  even  by 
the  Plaintiff's  own  (hewing,  that  he  had  not  at  the 
Time  of  entering  into  the  Articles  a  good  Title  to 
the  Premiffes: 

Yet,  by  the  Mafler  of  the  Rolls,  it  is  fufficient  if  the 
Party  entering  into  Articles  to  fell  has  a  good  Title  ac 
the  Time  of  the  Decree,  the  Dire6lion  of  the  Court  be- 
ing in  all  thefe  Cafes  to  enquire  whether  the  Seller  can, 
not  whether  he  could  make  a  Title  at  the  Time  of  exe- 
cuting the  Agreement.  In  the  Cafe  of  Lord  Stourton  ver- 
fus  Sir  Thomas  Meers,  the  Lord  Stourton  at  the  Time  of  the 
Articles  for  a  Sale,  or  even  when  the  Decree  was  pro- 
nounced, could  not  make  a  Title,  the  Reveriion  in  Fee 
being  in  the  Crown  ;  and  yet  the  Court  indulged  liim 
with  Time  more  than  once  for  the  getting  in  this  Title 
from  the  Crown,  which  could  not  be  effected  without 
an  A£1  of  Parliament  to  be  obtained  in  the  follovvinji 
SeHions;  however  it  was  at  Length  procured,  and  Sir 
Thomas  Meers  decreed  to  be  the  Purchafer.  Indeed  it 
would  be  attended  with  great  Inconveniencies,  were 
Decrees  to  direil  an  Enquiry,  whether  the  Contra6lov 
I  to 
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to  fell  had  at  the  Tiirie  of  entering  into  fuch  Coh- 
traS  a  Title ;  for  thus  all  Incumbrances  and  Defefts 
mult  be  raked  into  ;  wherefore  it  has  been  thought 
liifficient  to  anfwer  the  End,  if  at  the  Time  of  the 
Decree  or  Report  the  Seller  can  make  a  good  Title, 
and  accordingly  it  is  iifual  for  the  Report  to  men- 
tion, that  if  fuch  a  third  Perfon  joins,  the  Title  will 
be  good. 

Then  the  Qiieftion  was  between  the  i)efendant?, 
whether  the  Devifees  of  Kohen  Pitt  the  Son,  or  the 
Grandfon,  under  the  Will  of  the  Governor,  were  en- 
titled to  the  Lands  thus  articled  to  be  purchafed,  for 
it  was  agreed  that  the  Purchafe  Money  was  to  be  paid 
by  the  Executors  of  Governor  Pitt. 

And  for  the  latter  it  Was  obje£led  by  the  Attorney 
and  Solicitor  General,  that  when  the  Governor  by  his 
Will  devifed  all  his  real,  and  alfo  his  perfonal  Eltate 
to  be  laid  out  in  Land,  and  all  this  to  be  for  the  Be- 
nefit of  his  Grandfon  John,  after  the  Death  of  his  Son 
Robert  Pitt,  either  in  one  Shape  or  other,  thefe  Lands 
thus  agreed  to  be  purchafed  by  the  Governor  fhould 
pafs ;  that  nothing  could  be  plainer  than  his  Inten- 
tion to  difpofe  of  all  his  Eftate  both  real  and  perfonal ; 
and  Mr.  Solicitor  cited  the  Cafe  of  Greenhill  verfus  Green- 
hill,  2  Vern.  6-]  9.  by  which  it  is  decreed,  that  where 
a  Man  articles  to  buy  Land,  this  gives  the  Party  con- 
trailing  an  equitable  Interell  in  fuch  Land,  which  he 
may  devife,  though  before  the  Day  on  which  the  Con- 
veyance is  to  be  made. 


Mafter  of  the  RoHs:  I  admit  the  Cafe  of  (a)  Greenhill  (a)  Seeaifo 

Preced.  in 
Chan.  320. 


and  Greenhill,  in  which  I  my  felf  w^as  of  Counfel,  to  ^'^"'^' '" 


have  been  fo  determined  ;  but  this  material  Difference 
is  obfervable  between  the  two  Cafes :  There  the  Arti- 
cles for  the  Purchafe  were  entered  into  by  the  Tefta- 
Vol.  IL  (7  Y;  tQr 
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tor  before  he  made  his  Will,  and  fo  the  equitable  In- 
tereft  which  he  gained  thereby  was  well  devifable  ;  but 
in  the  prefent  Cafe  Governor  P/«'s  Will  was  made  prior 
to  the  Articles  for  this  Purchafc,    before    he  had  any 
equitable  Intereft  in  the  Land,   confequently  when  he 
had  no  Kind  of  Title,  he  could  devife  nothing}  fo  that 
this  Interell:  in  the  Premifl.es  gained  by  the  Governor's 
Articles  mufl:  have  defcended  to  his  Son  Robert  Pitt  as 
Heir  at  Law,  who  might  well  devife  the  lame  ;    and 
though  it  may  at  firft  look  ftrange,  that  when  the  Go- 
vernor devifed  all  his  real  and   perfonal  Eftate,    thefe 
Words  Ihould  not  carry  all^  yet  it  will  not  feem  ftrange, 
when   it  is  confidered  that  an  Eftate  purchafcd  after 
One  articles  the  Will  canttot  pafs  thereby  ;   now  theie  Articles  are 
IndTics^  ^  ^3  a  Purchafe  fubfequent,  and  though  the  Governor's 
his  Execu-   Executors  are  to  pay  for  fuch  Purchafe,  they  cannot 
th^Mwiey!'  have   the  Benefit  of  it,    being  to  advance  the  Money 
but  the  Heir  Q^\y  2s  a  Debt  due  from  their  Teftator. 

(hall  have  ■' 

the  Lands. 

Decree  the  Mailer  to  enquire,  whether  the  Plaintiff 
can  make  a  Title,  if  he  can,  the  Purchafe  Money  to 
be  paid  by  the  Governor's  Executors  out  of  his  Aflets ; 
the  Mafter  to  fee  who  has  been  in  Pofl'eflion  lince  Lady- 
day  172^,  at  which  Time  the  Purchafe  Money  was  to 
be  paid  and  the  Conveyance  compleated  j  Intereft  and 
Cofts  to  be  referved^. 


Cafe  (198.)     Blackhourn  verfus  Wehfter  &"  al\ 

At  the  Rolls. 

An  Order  of     I  'H  E  Inhabitants  of  the  Parifli  of  Horn-Church  m 
Veftry  is        X     Effex.  being   minded  to  build  a  Work-houfe  for 

made  tor  .  ■'■'       '  ci  ^r   /I  n     i 

building  a     letting  the  Poor   to   work,    a  Veltry  was   called  and 
^J"^' p^'^JJ^"  held  the  4th  of  Jpril  172c,    when  it  was  agreed  to 

and  that  in  1  btlild 

Cafe  any  one 

•will  lay  down  the  Money,  tlie  Parifli  ftjall  repay  :  Equity  will  decree  a  Parifli-Ratc  to  be  made 
to  reimburfe  the  Party  who  lays  down  this  Money. 

f  On  Appeal  to  the  Lord  Chancellor  this  Decree  was  affirmed. 
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build  the  Work-houfe,  and  to  lay  out  a  Sum  not  ex- 
ceeding 300/.  in  Building  the  fame;  that  the  Money 
fhould  be  borrowed,  and  that  whoever  was  bound  for 
It  lliould  be  indemnified  by  the  Parifli.  And  by  ano- 
ther Order  of  Veliry  made  the  8th  of  the  fame  Month 
the  firft  Order  was  confirmed,  both  being  ligned  by 
the  Vicar  and  feverai  Inhabitants  of  the  PariQi. 

In  Purfuance  of  thefe  Orders,  300/.  was  borrowed 
of  Sir  Thomas  JVehfle?',  and  the  Plaintiff,  together  with 
one  Hum  (who  is  lince  dead  infolvent)  became  bound 
for  the  Payment  thereof,  with  Intereft:  The  300/.  and 
more  was  laid  out  in  building  the  Work-houfe,  which 
became  beneficial  to  the  Parilh,  the  Poor's  Rates  being 
thereby  lelTened.  Several  Orders  of  Veilry  were  after- 
wards obtained  for  making  Rates  for  Relief  of  the 
Poor,  which  were  colleded,  but  no  Part  of  the  Debt 
paid,  by  reafon  that  fome  Perfons  who  came  into  the 
Parifli  after  the  Work-houfe  was  built,  oppofed  the 
Payment,  and  in  particular,  when  an  Order  of  Veftry 
was  made  for  levying  a  Rate  for  relieving  the  Poor 
and  Payment  of  this  Debt,  they,  on  an  Appeal  to  the 
Qiiarter-Seliions,  got  the  Order  which  had  been  mac'e 
below  to  be  quallied.  The  300/.  not  being  paid, 
Sir  Thomas  Webfler  put  the  Bond  in  Suit  againft  the 
Plaintifi-",  who  being  forced  to  pay  the  Money,  brought 
this  Bill  againfl:  fuch  ot  the  Inhabitants  as  were  living, 
and  againft  the  prefent  Vicar,  Church-wardens  and 
Overfeers  of  the  Poor  of  the  faid  Parifli,  to  be  relieved 
and  re-imburfed  what  Money  he  had  paid,  with  In- 
tereft and  Cofts,  and  to  be  indemnified. 

The  Defendants  admitted  the  Order,  the  Borrow  in  f^ 
the  300  /.  and  the  Building  of  the  Work-houfe,  fay- 
ing they  were  willing  to  come  into  any  lawful  Means 
within  their  Power  for  the  Payment  of  this  Debt, 
but  that  it  had  been  oppofed   by  fpme  in,  the  Parilh, 

who 
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who  gave  out  that  no  Rate  could  by  Law  be  made  to 
pay  the  Debts  of  the  Parifh. 

Maficr  of  the  Rolls:  The  Plaintiff  has  a  very  juft 
Demand,  and  it  was  an  unconfcionable  Thing  in 
thofe  who  appealed  to  the  Seflions.  Suppoiing  no 
Rate  could  by  Virtue  of  the  4  3  Eli^.  be  made  for  Pay- 
ment of  a  Parifh-Debr,  the  Plaintiff  ought  not  how- 
ever, in  a  Cafe  of  this  Nature,  to  be  without  a  Re- 
medy. Wherefore  decree  him  his  Principal,  Inrereft, 
and  Cofts  at  Law  and  in  this  Court;  and  that  the  De- 
fendants the  Vicar,  Church-wardens  and  Overfeers  of 
the  Poor  of  the  Parilh,  do  call  a  Veftry  to  make  a 
Rate  for  the  Payment  thereof;  and  in  cafe  any  of  the 
Inhabitants  fhall  refufe  paying  what  they  Ihall  be 
rated,  the  Plaintiff  to  be  at  Liberty  to  ppply  to  the 
Court ;  lince  I  do  not  fee  why  the  Court  may  not  as 
well  compel  thofe  who  are  not  Parties  to  pay  the  Rate, 
as  order  Tenants,  though  not  Parties,  to  pay  their 
Rents  :  And  forafmuch  as  the  Defendants  have  put 
in  a  fair  Anfwer,  decree  them  their  Colts  to  be  raifed 
by  the  faid  Rates ;  but  if  thofe  who  had  appealed  to 
the  Qtiarter-Seffions  had  been  before  the  Court,  they 
fhould  have  paid  all  the  Cofts. 
I 


D  E 


(63?) 


D  E 
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Ex  parte  Ludlow.  cire(i99.) 

Lord  Chan- 
-A       >V  1  r     t  "^^'^  Kings 

j\  yl  R.  Ludlow,  late  a  Bencher  of  the  Temple,  ha- 
J_y  X  ving  a  Daughter  Elizabeth,  who  was  found  a 
Lunatick,  and  being  feifed  of  a  real  Eftate  of  near 
500  /.  per  Ann.  and  poflefled  of  a  perfonal  Eftate  a^ 
mounting  to  about  600  /.  by  Will  made  his  Sifter  Mrs. 
Bathurft  Executrix  and  Refiduary  Legatee,  in  Cafe  his 
Daughter  fliould  not  recover  from  her  Lunacy ;  but 
if  ftie  did,  then  the  Daughter  to  be  Executrix  and 
Refiduary  Legatee,  and  to  remain  under  the  Care  of 
]Mrs.  Bathurfi  during  the  Continuance  of  her  Infanity 
of  Mind.  Afterwards  Mrs.  Bathurfi  made  her  Will, 
appointing  thereby  one  Robert  Bog  of  Doctors  Commons 
her  Executor  and  Refiduary  Legatee,  and  devifed,  as 
far  as  in  her  lay,  the  Cuftody  of  her  Niece  the  Luna- 
tick to  the  faid  Mr.  Bog,  who  having  prov'd  the  Will, 
and  under  Colour  thereof  got  the  Lunatick  under  his 
Care,  petitioned  the  Court  for  the  Cuftody  of  the 
Perfon. 

Vol.  II.  C7  Z)  On 
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On  the  other  Hand,  Henry  Strangervays,  who  was 
Coufin  of  the  Lunatick,  vi^.  the  Lunatick's  Grand- 
father's Sifter's  fecond  Grandfon,  petitioned  for  the 
Cuftody  of  the  Perfon,  as  did  alfo  Mrs.  Rachnel  Ma- 
flerSy  who  was  another  fecond  Cpufin  of  the  I  Aina- 
tick,  w^.  the  Lunatick's  Grandfather's  youngeft  Sifter's 
Grandaughter,  and  Sifter  of  Sir  Harcourt  Maflers, 

ifl.  For  Mr.  Bog  it  was  infifted,  that  though  the 
Devife  of  Mrs.  Bathurft  the  Aunt  was  not  good  in  Law, 
yet  it  might  amount  to  a  Recommendation  of  him 
to  the  Court  by  one  who,  as  ftie  was  a  near  Re- 
lation, and  herfelf  intrufted  with  the  Care  of  the  Lu- 
natick by  her  own  Father,  muft  be  fuppoled  beft  to 
know  the  Lunatick,  and  fuch  Recommendation  would 
be  of  Weight  with  the  Court.  That  Mrs.  DathurJ}, 
being  the  Father's  Executrix,  ftood  in  his  Place,  con- 
fequently  it  was  as  the  Father's  own  Appointment, 
more  efpecially  when  the  other  two  Competitors  were 
not  unexceptionable ;  for  as  it  was  an  Exception  to 
the  Heir  that  he  ftiould  not  be  entrufted  with  the 
Cuftody  of  the  Perfon,  fmce  he  was  to  be  a  Gainer  c^f 
the  real  Eftate  by  the  Death  of  the  Lunatick,  fo  thefe 
two  Competitors,  being  two  of  the  next  of  kin,  would, 
on  her  Death,  come  in  for  a  Share  of  the  perfonal  E- 
ftate,  under  the  Statute  of  Diftribution,  the  Value  of 
which  might  happen  to  be  more  than  that  of  the  Land; 
or  at  leaif,  fuppofing  the  perfonal  Eftate  were  to  in- 
creafe  by  the  Continuance  of  the  Lunatick's  Ljfe,  it 
was  their  Intereft  however  that  her  Lunacy  fliould 
continue,  and  fhe  remain  incapable  of  making  a  Will. 

idlyt  For  Mr.  Strmgeways  it  was  alledged,  that  he 

was   an  Houfe-keeper,  a  Perfon  of  a  very  fair  Cha- 

rafter,    and  feveral  Aflfidavits  were  read  proving  the 

great  Liking  and  AfFe£lion  which  the  Lunatick  took 

I  to 


De  Term.  S.  Michaelis,  1751.  (637) 

ro  her  Coiifin  Strangeways,  and  the  great  Dlflike  and 
Averlion  ILe  had  to  Mrs.  Maflers,  which  arofe  (as  was 
^ncelved)  from  her  Brother  Sir  Harcourt  Majlers  (one 
of  the  Direflors  of  the  South-Sea  in  1720,)  having 
drawn  in  the  Lunatick's  Father  to  put  his  Subftance 
into  the  South-Sea^  where  a  great  Part  of  it  was  loll;  and 
that  thereupon  it  had  been  the  ufual  Expreilion  of  tlie 
Father,  that  Sir  Harcourt  Mafters  had  drawn  him  into 
a  Secret. 

But  taking  this  in  the  bejfl:  Senfe,  even  ftippofing 
Sir  Harcourt  did  not  by  any  indirect  Means  induce  the 
Father  to  be  an  Adventurer  in  the  South-Sea^  yet  if 
upon  this,  or  any  other  (chough  a  groundlels)  Occa- 
iion,  the  Lunatick  had  entertain'd  fuch  Thoughts,  (and 
fhe  plainly  appeared  to  be  uheafy  when  in  the  Cu- 
ftody  of  any  of  the  Family  of  the  Maflcrs^s,  and  raved, 
becoming  much  difordered  at  the  Sight  of  them)  all 
this  would  be  regarded  by  the  Court,  which  would 
life  its  Endeavours  to  make  thefe  unfortunate  Perfons 
as  ealy  as  pollible.  And  feveral  Affidavits  were  read, 
proving,  that  whenever  Mr.  Strangen>ays  appeared,  the 
Lunatick,  tho'  before  in  her  furious  Fits,  would  on  a 
fudden  grow  calm ;  wherefore,  as  committing  her  to 
the  Care  of  Strangeivays  might  facilitate  her  Cure,  or 
niake  her  more  ealy  under  the  Continuance  of  her 
Diftemper,  fo  the  placing  her  with  one  for  whom  Hie 
had  an  Averfion,  might  (it  was  ftid)  prevent  her 
Cure,  or  retard  it,  and  make  her  more  uncaly  in  the 
mean  Tinie. 

^dly^  On  Behalf  of  Mrs.  Majlers  Affidavits  were 
produced,  ffiewing  that  the  Lunatick's  Expreffions  of 
Averfion  to  the  Family  of  the  Maflerss  were  only  in 
her  raving  Fits,  at  which  Time  ihe  would  ufe  all  her 
Relations  alike  ill. 

Lord 
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Father  or        £^^^  Chancellor :   As  to  the  Will  of  Mrs.  Bathurji 

Uncledevifes    ,      .„  ,       ^    n     i  r  »         tl-t-  •»  r       T^  •     •        i 

the  Cuftody  deviling  the  Cuitody  ot  her  Niece  to  Mr.  Bog^  it  is  ab- 
of  a  Luna-  fgim-giy  ^qJ^  .  jj^g  Father  himfelf  could  not  make  fuch 

tick   boil   or  J  '  ,  '  r       r  r      ■^  I'fl'f 

Nephew  a  Will,  tho'  he  might  difpole  or  the  Guardianmip  oi 
IZ^tZl  his  Child  till  Twenty-one,  yet  after  that  Age  (which 
is  the  prefent  Cafe)  he  had  no  fuch  Power;  and  taking 
the  Will  out  of  the  Cafe,  Mr.  Bog,  being  no  Relation, 
is  as  a  mere  Stranger,  confequently  againft  the  near 
Relations  of  the  Lunatick  he  can  have  no  Pretence  of 
Claim  to  the  Cuftody  of  the  Perfon. 

'^\\\  not""  -^^  i^  ^^"^'  when  the  Party  feeking  the  Cuftody  of 
grant  the  the  Lunatick's  Perfon  has  been  Heir  at  Law,  or  next 
t?e^Sna-^  entitled  to  the  real  Eftate  after  the  Lunatick's  Death, 
tick's  Perfon  [his  has  prevailed  as  an  Obje^lion,  tho'  much  more 
Heirf  but"'  conlidcrable  formerly  than  [a)  of  late:  But  the  being 
the  being  en-  j-jgxt  of  kiu,  fo  as  to  be  entitled  to  a  Share  of  the 
Sha^e  of  die  pcrfonal  Eftatc  of  the  Lunatick,  is  {h)  no  Obje£lion, 
perfonai  E-  j^qj-  ^Jq  J  remember  it  ever  to  have  prevailed ;  for 
Smute  of  the  perfonai  Eftate  in  all  Probability  will  increafe  by 
Diftnbu-  ^  j.j^g  Continuance  of  the  Lunatick's  Life,  confequently 
Objc'aion.  it  muft  be  for  the  Advantage  of  the  Committee  to 
^ilm^^or-  pi'eferve  fuch  Life,  and  to  be  more  careful  and  tender 
mer'%  Cafe,  of  it.  lu  the  ptefcut  Cafe  the  Degree  of  Relation  is 
?"|seeiJ.^/'s  equal,  which  may  feem  to  entitle  both  the  Competi- 
Cafe,  ante  fors :  But  a^  I  have  found  by  Experience,  that  grant- 
^^^'  ing  the  Commitment  to  two  has  been  attended  with 

«i'ent"7o'  Inconveniencies,  by  occafioning  Suits,  and  putting  the 
grant  the  Eftate  to  gtcat  Expcuce  ;  and  fince  Mrs.  Mafters,  being 
LuSk' w  of  the  fame  Sex,  may  probably  better  know  how  to 
two,  take   Care  of  the   Lunatick,  and  in  this  Refpe£l   be 

more  tender  of  her;  let  the  Cuftody  of  the  Lunatick's 
Perfon  be  granted  to  her  fecond  Coufin  Mrs.  Maflers 
in  Preference  to  her  other  fecond  Coufin  Mr.  Strange^ 
ways. 

2  Milner 
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Milner    verfus   Colmcr.  cafe(2oo.) 

Lord  Chan- 

I  'HE  Defendant  Colmcr  was  a  younger  Brother  of "  "'^    '"^' 
-■-     a  good  Family,  and  a  thriving  Tradefman  and  maJes'^an 

Freeman  of  London.  The  Plaintiff's  late  Husband  ^"f"^"^  enti- 
Mr.  Milner  was  a  very  rich  Merchant,  a  Freeman  of"  gr^eat %r^- 
London,  and  died  intellate,  leaving  the  Plaintiff  his  ^»'^=^'.  E'^^f*"' 
Widow  and  feveral  Children,  'i'here  had  been  for  HiU  fu^  a^li 
fome  Time  a  Suit  depending  in  Court,  wherein  an  f Tp*^  ^'^ 
Account  was  decreed  to  be  taken  of  Mr.  Milner  "i  per- and  applies' 
fonal  Ertate,  one  Third   of  which,    according   to   the  r" ''f-^'"^"^* 

'  .  ,         '  o  j*or   Ills 

Cuffora,  was  decreed  to  the  Wife,  the  other  two  lliirds  '^Vifc's  Por- 
to the  Children.     And   the  Defendant  Colmcr  having,  JS^^'him 
without  the  Confent  of  the  Court,  or  of  the  Motlier,  to  '"^ke  his 
married   one  of  the  Infant  Daughters  of  Mr.  Milner,  foSeMa- 
whofe  Portion    was     14OC0/.     and    applying   to   the 'V'';  ^he 
Court  for  his  Wife's  Portion,  he  was  fent  to  a  Mafter  Propofais"^' 
to   make   Propofals   as    to   the  Settlement   which   he  f™"?  ^\'^ 

.,,.  ■  *■  .  ,  .  . .-  ,  Husband 

was    willing    to  make  on  his  Wiie;   whereupon  Mr.  to  fettle  only 
Colmcr  offered  to  fettle  400c  /.  Part  of  his  Wife's  own  ^""  "''  ^^'' 

'  rortune  on 

Fortune,  on  him  and  her  and  her  Ifflie;  and  farther  the  wife 
to  be  bound,  in  Cafe  his  elder  Brother,  who  had  then  ^"^i^^'-^ff-^-^- 
no  Iffue,  ffiould  die  without  Iffue  Male  in  his  the 
Defendant  Colmcr  s  Life-time,  to  fettle  50c/.  per  Ann. 
of  the  Family  Ertate  upon  his  faid  Wife  for  her  Join- 
ture, alledging  that,  he  being  a  Freeman  of  London^ 
the  Cuilom  of  the  City  was  alone  a  Provilion  lor  his 
Iffue. 


The  Matter  coming  on  upon  this  Report,  it  was 
infilled  on  for  the ,  Defendant,  that  this  Portion  of 
the  Wife's  being  perfonal  Eilate,  the  Right  thereto  by 
Law  vefted  in  the  Husband,  and  that  it  was  fome- 
whac  extraordinary  for  a  Court  of  Equity  to  inter- 
pofe  or  meddle  where  the  Law  gives  a  plain  Title  to 

Vol.  II.  (8  A)  tha 
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the  Huiband,  efpeclally  where  the  Hufband  was  a 
Perfon  in  Trade,  a  thriving  Man,  of  a  good  Family, 
and  propofed  to  fettle  fome  Part  of  the  Money,  fo  far 
as  to  fecure  againft  Want  both  the  Wife  and  Children ; 
that  the  reft  would  probably  turn  to  better  Account 
in  the  way  of  Trade,  even  to  the  Wife  and  her  Chil- 
dren, than  if  invefted  in  a  Purchafe  and  fettled.  That 
the  Covenant  to  fettle  500  /.  per  Ann.  purfuant  to  a 
Power  in  the  Family  Settlement,  was  a  confiderable 
Addition,  there  being  but  one  Brother  before  the  De- 
fendant, who  was  beyond  Sea,  had  no  Child  as  yet, 
nor  was  likely  to  have  any  by  his  Lady,  who  did  not 
live  with  him;  and  then  not  only  the  500/.  per  Ann. 
Jointure  would  be  made,  but  the  Family  Eftate,  which 
was  1000/.  per  Ann.  m  Warrpick/hire,  would  come  to 
the  Defendant  Colmer  and  his  Children  (if  Sons)  by 
this  Wife.  That  the  Hufband's  being  a  Freeman  of 
London  has  been  thought  a  confiderable  Ingredient, 
(a)  See  the  and  therefore  feveral  Perfons  have  been  ordered  to  (a) 
derkk  vJius  take  up  their  Freedom,  to  the  Intent  their  Wives  and 
Frederick,  Children  might  be  entitled  to  their  Provifions  by  the 
Cuftom  of  London ;  and  though  the  Freeman  might 
lay  out  his  perfonal  Eftate  in  Land,  yet  Tradefmen 
are  not  apt  to  take  their  Money  out  of  Trade,  which 
generally  yields  greater  Profit,  and  to  inveft  it  in  Land, 
where  the  annual  Income  is  frequently  very  inconfi- 
derable  in  Comparifon  of  the  Profit  ariiing  by  Trade. 

That  if  the  fole  reafonable  Occafion  of  the  Inter- 
pofition  of  the  Court  in  this  Cafe  was  the  Defendant's 
'  Wife  being  then  an  Infant,  fhe  was  now  of  Age,  and 
prefent  in  Court,  ready  to  give  her  Confent  that  her 
Hufband  fhould  have  the  Relidue  of  her  Portion ; 
which  Confent  of  hers  before  a  Judge,  upon  a  Fine, 
would  deveft  her  of  any  real  Eftate,  a  fortiori  would 
fuch  Confent  when  given  by  her  before  the  Lord 
Chancellor  himfelf,  be  fufficient  to  put  an  End  to 
2  fuch 
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fuch  Interpofition  of  the  Court,  and  induce  it  to  per- 
mit the  Defendant  to  receive  what  by  Law  he  was 
before  entitled  to,  the  peri'onal  Eftatc. 

On  the  other  fide  it  was  faid  to  be  the  fettled  Di-  "'^''°'  ^^^''^ 
ftinftion,  that  where  the  Husband  has  a  legal  Title  to  band  has  a 
the  Wife's  perfonal  Eftate,  which  he  can  come  at  bv  '^^f!  ™^ 

•'to  his  VV  Ire  s 

Law  without  the  Aid  of  Equity,  this  Court  will  not  perfonal  e- 
in  fuch  Cafe  interpofe  :  But  where  the  Application  bv  ^''If'  ^'^""^ 
the  Hulband  is  m  Equity  for  his  Wife  s  Portion  in  the  terpofe  in 
Hands  of  the  Court,  or  perhaps  of  a  Receiver,  there,  fj  j  Riaiui 
if  the  Hulband  will  have  Equity,  he  muft  do  Equity,  yet  where  he 
That  the  prefent  Cafe  was  much  ftronger,  the  Court  at'it'without 
having  a£lually  referred  it  to  a  Mafter  to  receive  Pro-  ^^e  Afliit- 
pofals,  and  the  Hufband,  in  Confequence  thereof,  ha-  Court,  it  '^ 
ving  made  them ;  all  which  would  be  vain,  were  the  ;^'"  p^"^ 
Hufband  to  have  his  Wife's  Portion  upon  a  Suppofi-  him. 
tion  of  being  entitled  to  it  by  Law  ;  that  now  the 
only  Qiieftion  was,  whether  the  Propofals  were  reafon- 
^  able  or  not,  and   the  fame  as  if  before  the  Marriage 
they  had  been  made  to  the  Parent  or  Guardian  of  the 
Lady  ;  the  Court   being  now   her  Guardian,    and  in 
loco  parentis ;  and  it  would  hardly  have  been  thought 
a  reafonable  Propofal,  had  the  Hufband  oft'ered  to  fettle 
not   above  a  third  Part   of  his  Wife's  own  Portion ; 
that  the  Covenant  to  fettle  a  Jointure  of  500  /.  per 
Ann-  Part  of  the  Family  Effate,  when  in  Polleflion, 
was  intirely  precarious;  the  Brother  might  have  liTue 
by  this  or  by  another  Wife,  or  might  lurvive  the  De- 
fendant ;  in  any  of  which  Cafes,  the  Defendant's  Power 
of  making  a  Jointure,   being  to  take  Effe£l:  only  when 
in  PolTelTion,  his  Covenant  for  that  Purpofe  would  be 
of  no  Signification.     Alfo  as  to  the  Cuftom  of  London, 
that  was  faid  to  be  as  precarious,  the  Freeman  might 
difpofe  of  his  perfonal  Ei^ate,   contrail  Debts,   might 
mifcarry  in  the  World,  or  realize  his  EfFefts ;  in  any 
of  which   Cafes  the   Curtom   would  not  take  Place ; 

and 
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and  tho'  the  Gains  in  Trade  might  ibmetimes  be  con- 
iiderable,  yet  Money  imployed  in  Trade  was  alfo  lub- 
je£l  to  very  great  Accidents;  lor  which  Reafons  it  wa? 
hoped  that  the  Portion  which  the  Wife  brought,  or  at 
leaft  more  of  it  than  had  been  oftered  by  the  Hufnand, 
Ihould  be  invefted  in  Lands  or  lettled. 

Lord  Chancellor  faid,  He  thought  it  extraordinary 
that  this  Court  Ihould  interpofe  againft  the  Hufl^and 
in  Cafes  where  the  Law  gives  him  a  Title  to  the 
Wife's  perfonal  Eftate ;  and  doubted  Experience  had 
fhewn,  that  fuch  Interpofition,  unlefs  where  the  Huf- 
band  has  appeared  to  be  a  profligate  or  extravagant 
Man,  had  been  the  Occafion  rather  of  Alifchief  than 
Good. 

Whereupon  his  Lordlhip  examined  the  Wife  in 
Court  as  to  her  Confent,  asking  her,  whether  Ihe 
underftood  the  Propofals  made  by  her  Huftand  ;  which 
fhe  repeated  to  the  Court,  and  made  it  appear  Die 
did  underftand  them ;  adding,  that  her  Hulband  had 
been  put  to  great  Charge,  Trouble  and  Lofs  of  Time 
in  this  Suit,  for  which  Reafon  Ihe  deiiied  that  with- 
out more  Trouble  he  might  have  the  Remainder  of 
her  Portion,  fhe  being  fatisfied  he  had  Intentions  lo 
do  more  for  her. 

Then  his  Lordfliip  recommended  it  to  the  Hiif- 
band  to  add  to  his  Propofals ;  but  he  anfwering,  that 
he  could  not  conveniently  do  it, 

The  Court  faid,  The  Covenant  to  make  a  Join- 
ture of  5 CO  /.  per  Ann.  when  in  PofTcilion  of  the 
Family  Eftate,  though  contingent,  was  yet  to  be 
conlidered  and  valued ;  and  therefore  direcSled  that 
the  Defendant  giving  fuch  Covenant,  the  Rcfidue 
of  the  Portion,  deducing  the  Sum  propofed  to  be 
I  in- 
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invefted  in  Land  and  fettled  as  above,  Hiould  be  paid 
to  him. 


I 


Hohart  verfus  Ahhot.  cafcfioi.) 

Lord  Chan- 

N  a  Bill  to  foreclofe  the  Cafe  was :  A.  made  a  Mort- 
gage for  a  Term  of  500  Years  for  fecuring  350/.  Mortgage  Ls 
and  Intereft,  to  B.  who  fo  long  fince  as  1705  afligned  |"="^^ '°  ^• 
the  Term  to  C.  redeemable  by  himfelf  on  the  Payment  who  m 
of  300/.  B.  died,  C.  brought  a  Bill  againft  A.  to  redeem,  3„^°^J"/''°' 
or  be  foreclofed  ;    and  though  but  a  derivative  Mort-  Mortgage  to 
gagee,  yet  he  did  not  make  the  Reprefentatives  of  B.  the  ^"  [l^ini"'^''' 

original  Mortgagee  Parties.  Bill  to  fore- 

clofe ;  B.  the 
original  Mortgagee*   or  in  cafe  of  his  Death  bis  Reprefentative,  ought  to  be  made  a  Party. 

CuY^i  Here  is  plainly  a  Want  of  proper  Parties,  B. 
had  a  Right  to  redeem  C,  and  to  prevent  another  Ac-       j/ 
count,  as  to  what  is  due  upon  the  original  Mortgage, 
his  Reprefentatives  ought  to  be  before  the  Court. 


Taylor  verfus  Anwod.  cafc(202.j 


an 


on 


T^ZHERE  an  Infant  is  Defendant,  the  Affidavit  ^'^YJ^^ll 

'  ^     Service  to  hear   Judgment  muft   be,    that  the  Defendant, 
Guardian  was  ferved,  not  the  Infant,    and  this  (as  it^'j^j'lfj'e)^? 
feems)  though  the  Infant  be  above  fourteen,  or  want /■^-^w  to  hear 
ever  fo  little  of  twenty-one  ;    and  the  Serving  of  the  ;[,"j|f' ^^"^ 
Infant   is  not    good,    for  non  conftnt   but   the  Infant  tiie  Guar- 
might  be  in  his  Cradle ;   or  fhould  it  appear  by  the  the"in"ant°" 
Bill  that  he  is  near  twenty-one,  yet,  being  not  able  to 
defend  himfelf,  the  Service  muft  be  on  the  Perfon  ap- 
pointed by  the  Court  to  defend  him. 


Vol.  II.  (8  B)  Bennet 
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Cafe  (203.)  Bennet  verfus  Whitehead. 

Lord  Chan- 

..//.rKir.g.  HPhE  King  under  the  Duchy  Seal  granted  to  Mr. 
Pr?fit""from  Serjeant  Bennet  Kingfand  Park   in  Hampjhire  for 

what  Time,  twenty-one  Years,   which  expired  at  Michaelmas  1728. 
tTieTirnHf  Serjeant  Bennet  by  his  Will  devifed  the  Lealehold  Pre- 
the  Title  ac-  mifles  to  his  youuger  Son  Thomas  Bennet  (the  Mafter  in 
wherroniy  Chauccry)  and  made  his  eldeft  Son  John  Bennet  (another 
fj^°'"J?j'"g   Mafterj  his  Executor,  and  died  23  Dec.  1723.     Thomas 
Bennet,  the  younger  Son  and  Devlfee  of  the  Leafehold, 
in  1728  brought  his  Bill  againft  the  Defendant  (inter 
af)  for  the  meine  Profits  of  Part  of  the  Premifles,  ha- 
ving himfelf  been  in  Poflefiion  of  the  other  Part  from 
his  Father's  Death ;  and  it  appearing,  that  a  Counter- 
part of  a  Leafe  was  delivered  by  one  who  had  been 
'        the  Defendant's  Agent  to  the  Plaintiff  Bennet,  by  which 
the  PremilTes  in  Qiieftion  were  formerly  leafed  by  the 
Crown  under  the  Duchy  Seal  to  the  Defendant  White' 
heady  which  Counterpart  was  executed  by  the  Defen- 
dant himfelf,    and    now    produced ;    and  the    Lands 
therein  mentioned  being  the  lame  as  were  granted  by 
the  latter  Leafe  to  Mr.  Serjeant  Bennet :    This  fatisfied 
the  Court  of  the  Plaintiff's  Right ;  wherefore  the  De- 
fendant (who  pretended  to  the  Inheritance  of  the  Pre- 
milTes} was  decreed  to  account  with   the  Plaintiff  for 
the  Profits. 


But  then  the  Queftion  was,  from  what  Time  this 
Account  ftiould  be  taken,  whether  from  the  filing  of 
the  Bill  only,  or  from  the  Death  of  the  Plaintiff's  Fa- 
ther,   at  which  Time  the  Plaintiff's  Title  accrued  ? 

And  it  was  objeded,  that  the  bringing  of  the  Bill 

was  to  be  looked  upon  as  an  Entry  of  the  Plaintiff 

2  upon 
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upon  the  PremiiTes,  from  which  Time  only  he  Ihoiild 
be  entitled  to  the  Profits.     Indeed  in  Cafe  of  a  third  One  in  Pof- 
Perfon's  entering  upon  the  Lands  of  an  Infant,    fuch  Lfn°d"  be 
Infant,     when  he  comes  of  Age,    fhall  by  a  Bill   in  i^ng'ng  to 
Equity  recover  the  Profits  from  the  Time  of  the  firlt  •"thel"4J,t 
Entry;    but  the  Realon  is,  becaufe  where  one  enters  when  of  Age 
on  an  Infant  he  is  chargeable  as  Bailiff  or  Guardian,  hisTkie,"he 
and  no  Laches  fhall  be  imputed  to  the  Infant ;  where-  ^^"  '■•^'cover 
fore  it  will  be  conftrued  as  if  he  had  entered  as  foon  Equity  from 
ab    r/is    Right    accrued  :     whereas    it    mi^ht    reafon-  ^'^'^.^''^  «f- 

^  crmn?  cr  ni*^ 

ably  be  imputed  as  Laches   to  the  Plaintiff  Mr.  Ben-  Title,  and  " 
net,  that  he  did  not  bring  his  Bill  before ;  that  as  the  S"„|;°„7  ^Jj^ 
Court  might  go  back  five  Years  before  the  bringing  of  Biii'oniy. 
the  Bill,  by  the  fame  Reafon  it  might  go  back  twenty- 
five  or  fifty  Years ;    befides  the  Account  ought  not  to 
be  decreed  without  an  Iffue  firft  diredfed  to  try,  whe- 
ther the  PremiiTes  in  Qiieftion  were  Part  of  the  Pre- 
miffes  comprifed   in  the  Leafe  under  the  Duchy  Seal, 
(t;/i^.)  Part  of  King/and  Park,  in  regard  the  fubfequent 

Leafe  made  to  Serjeant  Bennet  from  the  Year ^ 

would  by  the  fame  Reafon  bind  the  PremiiTes ;  and  the 
Defendant  pretended  to  an  Inheritance  therein,  which 
ought  not  to  be  affe6led  without  a  Trial.  Farther, 
the  Plaintiff  claimed  Title  to  the  Leafehold  Premiffes 
without  fliewing  an  Affent  to  the  Devife  thereof  by 
the  Executor  of  Serjeant  Bennet,  which  he  ought  to 
have  done. 

Lord  Chancellor  :  The  Names  of  thefe  Meadows  being  The  Defen- 
exprelly  mentioned  in  this  Leafe  from  the  Duchy,  and  ^^^^  ^^'^ 
being  the  fame  which  the  Defendant  owns  he  has  been  Profi't"from 
in  PoffelTion  of,  they  muff  be  intended  the  fame  Lands,  Jl]''.'^'!^-!*''^ 
for  no  one  will  prelume,  unlefs  it  be  proved,  that  Right  accru- 
there  are  two  Meadows  of  the  fame  Name  :    then  as  l'^'  ^".^  "°' 

'm  -1  1  1  •  1       )  from  the 

the  Plamtirr  s  Right  accrued  upon  his  Fathers  Death  Time  of  fi- 
by  Virtue  of  the  Will,  he  muft  from  that  Time  be  en-  ^^  ^ 

titled  J^efendanf 
has  conceal- 
ed the  Deeds  and  Writings  making  out  the  PlaintifF's  Title. 
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titled  to  the  Rents  and  Profits  of  the  PremifTes ;  and 
the  rather  againft  the  Defendant,  as  he  had  the  Deed 
and  Counterpart  of  the  Leafe  in  his  PofTeirion  which 
made  out  the  Plaintiff's  Title,  and  it  was  the  Defen- 
dant's Agent  who  delivered  the  Deed  to  the  Plaintiif ; 
it  is  fufRciently  clear,  that  the  Lands  in  Controverfy 
are  the  very  Lands  comprifed  in  the  Duchy  Leafe  ;  the 
Defendant  or  his  Anceftors  having  accepted  the  fame, 
Ihews  they  had  no  other  Title  than  under  fuch  Leafe; 
all  which  is  made  more  evident  by  the  Defendant,  who 
now  claims  the  PremiiTes-  as  a  Fee-fimple,  not  being 
able  to  {hew  any  Deed,  Fine,  Conveyance  or  Settle- 
ment, by  which  they  were  conveyed  as  Fee-fimple 
Lands.  As  to  the  Obje£lion,  that  the  Plaintiff  claims 
Title  to  the  Leafehold  without  ihewing  an  Alfent  to 
the  Devife  thereof  by  the  Executor  of  his  Father;  it 
appears  the  Plaintiff  was  in  Poffeflion  of  Part  of  the 
PremiiTes,  which  is  a  fufhcient  Proof  of  the  Executor's 
Confent,  efpecially  when  the  Executor  does  not  appear 
to  have  made  any  Claim  himfelf  thereto. 

Decree  the  Defendant  to  account  with  the  Plaintiff 
for  the  Rents  and  Profits  of  the  Leafehold  Premiifes 
from  the  Death  of  his  Father  Serjeant  Bennet,  from 
which  Time  his  Title  thereto  accrued  by  Virtue  of  his 
Father's  Will. 


Cafe  (204.)  Grid  Is  verfus  Ganfell. 

Lord  Chan- 
cellfr  King, 

A  Depofi-    (^-^  Petition  to  amend   a  Depofition  of  a  Witnefs 
tion  of  a      ^^-^   ("one  Duhourdieu  a  Clergyman,  who  had  been  ex- 
mendcd  afrer  ^mincd  in  this  Caufs)  the  Witnefs  was  ordered  to  attend, 
Publication.  33  ^vas   alfo  the  Examiner,  the  latter  of  whom,  being 
examined  by  the  Lord,  ChanccSur,  Iwore  he  took  the  De- 
pofition truly  from  the  Mouth  of  the  Witnefs,  to  whom 
I  the 
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the  Depofition  was  afterwards  d)ftln6lly  read,  and  then 
the  Witnefs  fubfcribed  his  Name. 

The  Witnefs  being  examined  did  not  fwear  pofitive- 
ly  that  the  Examiner  had  taken  his  Depofition  falfe, 
but  that  ■  he  was  induced  to  believe  he  did  not  ex- 
prefs  himfelf  in  the  Manner  the  Depofition  was  taken^ 
and  was  pofitive  he  did  not  intend  or  mean  to  fwear 
as  ihe  Examiner  had  taken  it,  but  that  he  really 
intended  to  fwear  In  the  Manner  as  the  Amendment 
was  defired,  and  that  the  fame  was  what  he  had  before 
declared  in  Converfation ;  as  alfo  what  another  Wit- 
nefs in  the  Caufe  had  politively  fworn. 


The  Counfel  on  the  other  Side  infifted,  that  though 
there  were  Inftances  where  a  Defendant's  Anfwer  had 
been  amended,  yet  {a)  no  Precedent  could  be  produced  (^0  vide 
for  amending  a  Depofition  after  Publication;  or  at  leaft  \  ""' 
if  the  Court  was  inclined  to  amend,  this  would  be  bet- 
ter deferred  to  the  Hearing,  when  it  would  be  more 
fully  podeifed  of  the  whole  JSlatter. 


Lord  Chancellor:  Where  it  appears  to  the  Court,  that 
either  the  Examiner  is  miftaken  in  taking  the  Depofi- 
lition,  or  the  Witnefs  in  making  it,  I  think  it  for  the 
Advancement  of  Truth  and  Juitice,  that  the  Miftake 
IViould  be  amended ;  and  the  fooner  this  is  done  the 
better,  in  regard  the  Witnefs  m:iy  be  dead,  or  in  re- 
mote Parts,  before  the  Hearing  ;  it  would  be  hard  and 
unjuft  to  pin  a  Witnefs  down  to  what  is  a  Miftake,  by 
denying  to  reftify  it.  As  to  what  has  been  obje6led 
of  the  Inconvenience  of  amending  the  Depofition  after 
Publication,  it  was  impolTible  to  know  it  until  Publi- 
cation ;  wherefore  let  the  Depofition  be  amended,  as 
defired,  and  the  Witnefs  fwear  it  over  again. 

Vol.  II.  (8  C)  Ud^f 
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Cafe  (205.)  Lctdy    Jane   Holt,    Widow   of    JohrO 

Lord  Chan-       Holt,  Eff  zvho  vjcisNephczv   andS  Plaintiff; 

ceiior  King.       ^^jy,  of  the  Lord  Chief  Jujiicc  Hclt^ 

Roivland  Holt  fen.  the  next  Brother') 

and  Heir  of  thefaid  John  Holt^  and^-Defendants. 
his  eldefl  Son  Rowland  Holt,  j 

Thomas  Gihfon,  Eff  and  others,  ^^^'Ipi^^i^^iif^. 
ditors  of  the  faid  John  Holt,  ^     ^  '   Jj   ' 

Lady   Jane  Holt,  Defendant. 


Uk^lhh  T~'HE  Bill  of  the  Lady  Jme  Holt  was  chiefly  to 
Power  to  -L  have  an  additional  Jointure  made  to  her,  piir- 
Ta^c7(looi.  fLiant  to  a  Power  created  by  the  Will  of  the  Lord 
per  Jnn.  for  Chief  Jiiftice  Holt  J  the  Rill  of  the  Creditors  of  Juhn 
which'tehas  ^olt  was  to  be  paid  their  Debts  out  of  his  Ailets. 
wifh  his  'I'l^Q  Cafe,  as  to  the  Power  of  making  a  Jointure,  (aiid 
niakeVe'verai  which  was  the  chlef  Qiieif ion)  was  thus: 

Jointures  for 

everv  icoo/.  which  he  receives  with  his  Wife;  and  if  fuch  Tenant  for  Life  has  received 
any  Portion  for  which  he  has  made  no  Jointure,  the  Remainder-Man,  on  hts  Death,  will 
be  compellable  to  make  the  Jointure  ;  but  the  Court  will  not  compel  the  Remainder-Man 
to  make  a  Tointure  where  the  Portion  depends  upon  a  Contingency,  or  it  is  doubtful  whe- 
ther it  will  ever  be  paid. 

The  late  Lord  Chief  Juftice  Holt  being  feifed  In 
Fee  of  a  great  real  Eftate,  made  his  Will  4  Sept.  1708, 
and  having  no  liTue,  deviled  his  Lands  to  his  Brother 
Rowland  Holt  for  Life,  with  Remainder  to  John  Holt, 
eldeif  Son  of  the  faid  Rowland,  for  Life,  Remainder 
to  'I'rutfees  during  the  Life  of  John,  to  fupport  con- 
tingent Remainders,  with  Remainder  to  the  flrft,  ifc. 
Sons  of  the  laid  John  in  Tail  Male  fucccllivelv,  with 
I  '      Re- 
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Remainder  to  the  Defendant  Roxfland,  younger  Son  of 
the  faid  Rowland  the  Father,  for  Life,  with  Remainder 
to  his  firft,  ilfc.  Sons  in  Tail  Male  fucceflively,  with 
divers  Remainders  over,  with  a  Power  to  tvQry  Te- 
nant for  Life  of  the  PremifTes  wlien  in  Po0elTion,  to 
make  a  Jointure  to  any  Wife  whom  he  fhouid  marry, 
fo  as  fuch  Jointure  (hould  not  exceed  loc/.  per  Ann. 
for  every  looo/.  which  any  Wife  they  jliould  rc- 
fpe£lively  marry,  fliould  bring  a-s  a  Marriage  Portion, 
and  fo  for  more,  more,  ^c.  Tlie  Jointure  to  be  for 
the  Wife's  Life,  and  to  commence  and  take  Rffedt 
from  the  Death  of  the  Hufband, 

The  Chief  Juftice  died,    korvLnd  Holt  the  Father 
died,  and  John  Holt  the  Son  being  in  Poflcilion,  and  a 
Marriage  being  agreed  upon  betwixt  him  and  the  Plain- 
tiff the  Lady  Jane,  one  of  the  Daughters  of  the  late 
Marquis  of  Wharton^    the   faid  John   and  Lady  Jane 
executed  Marriage  Articles,    dated  the    25th  of  May 
1723,  which  Articles  recited  the  Power  given   by  the 
C.  J.  Holt'i  Will,    and   thereby,    in   Coniideration    of 
8000  /.   left   Lady  Jane  by    her  Father's  Will,  John 
Holt  covenanted  to   lettle  within   a   Month  after  the 
Marriage  ?.co  I.  per  Ann.  Jointure  on  Lady  Jane  for 
her  Life,  and   alfo  to  make  her  an  additional  Jointure 
of  100/.  per  Ann.  for  every   1000/.  which  he  fliouKl 
receive  or  be   entitled  to   by  Virtue  of  Lady   Jane\ 
Father   or    Mother's  Will,  and    fo  in    Proportion    for 
any  lelTer  Sum  than    icoo/.     Lady  Jane  being  then 
an  Infant,  the  Articles  were  figned  by  her   and  her 
Guardians.     There  was  alfo  a  Provifion  therein,  that 
the  Refidue  of  the  perfonal  Eftate  which  Lady  Jane 
was    intitled   to   by   her  Feather's  and    Mother's  Will 
fhouid  go  firft  towards  Payment  of  John  Holt's  Debts, 
and  afterwards  to  the  faid  John  Holt.     The  Marriage 
was  foon  after  folemnized,    and  within  a  Month  a 

Jointure 
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Jointure  of  800/.  per  Ann.  was  fettled  on  Lady  Jane 
for  her  iJfe. 

Afterwards  John  Hoh  raifed  1500/.  upon  a  Mort- 
gage which  he  made  to  fome  of  the  Plaintiffs  of  feme 
other  Part  of  the  Portion  he  was  intitled  to  in  Right 
of  Lady  Jane  his  Wife,  giving  his  Bond  for  the  Re- 
payment of  it ;  and  thereupon  he  made  an  additional 
Jointure  upon  Lady  Jane  his  Wife  of  Lands  of  1  50/. 
per  Ann.  by  Virtue  of  the  Power. 

5  Jan.  1728.  John  Holt  died  without  Iflue,  and 
the  Defendant  Bowland  his  Brother  entered  upon  fuch 
Part  of  the  late  Chief  Juftice's  Eftate  as  was  not  com- 
prehended in  the  Jointure. 

Lady  Jane  being  by  the  Will  of  her  Father  the 
late  Marquis  of  Wharton,  intitled,  together  with  her 
Sifter  Lady  Lucy,  to  a  Moiety  of  the  Surplus  of  his 
perfonal  Eftate  ;  and  likewife  by  the  Will  of  her  Mo- 
ther the  Lady  Marchionefs,  having  a  Right  to  fome 
Lands  in  Fee-fimple  in  the  County  of  Tipperary  in 
Ireland,  and  John  Holt  dying  much  Indebted,  it  was 
prayed  by  the  Creditors  Bill  that  they  might  have  the 
Benefit  of  Lady  Janes  Share  of  her  Father's  and  Mo- 
ther's Eftate,  and  that  In  Lieu  and  Recompence  there- 
of ftie  might  have  an  additional  Jointure  made  to  her 
aftar  the  Rate  of  ico/.  per  Ann.  for  every  1000/. 
which  they  ftiould  recover  out  of  her  Eftate  towards 
Payment  of  their  Demands. 

Lady  Jane's  Bill  was,  that  fhe  might  have  fuch  an 
additional  Jointure  made  to  her,  purfuant  to  her  late 
Hulhand's  Covenant ;  but  in  Cafe  ftie  could  not,  then 
that  no  Part  of  her  Eftate  Ihouid  be  taken  from  her 
by  the  Aid  of  Equity,  unlefs  ihe  had  the  Recompence 
I  which 
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which  it  was  agreed  fhe  ftiould  have  by  her  Marriage 
Articles,  v'it^.  after  the  Rate  of  loc/.  per  Ann.  for 
every  looo/.  fhe  Ihould  bring. 

The  only  Qiieftlon  of  Difficulty  feemed  to  be,  how 
far  the  Power  given  by  the  C.  J.  Holt?>  Will  for  every 
Tenant  for  Life  to  make  a  Jointure,  and  the  Cove- 
nant by  John  Holt  the  Tenant  for  Life  to  make  a 
Jointure  of  i  oo  /.  per  Ann.  for  every  i  ooo  /.  which  his 
Wife  the  Lady  Jane  fhould  bring,  in  Regard  it  was  not 
executed  by  John  Holt  in  his  Life-time,  could  bind  the 
Defendant  Roxvland  the  Remainder-man. 

On  Behalf  of  the  Plaintiff  it  was  faid,  that  though 
the  Power  granted  to  a  Tenant  for  Life  to  charge 
the  Remainder,  being  the  Eftate  of  a  third  Perfon, 
was  at  Law  to  be  taken  ftrlftly,  yet  In  a  Court  of 
Equity  this  was  plainly  otherwife,  in  Cafes  where  the 
Perfon  claiming  under  fuch  Power  is  a  Purchafer  for  a 
valuable  Conlideratlon ;  and  therefore  if  there  be  Te- 
nant for  Life,  with  a  Power  to  make  a  Jointure  by  a 
Deed  attefted  by  three  Whneffes,  and  the  Tenant  for 
Life,  previous  to  his  Marriage,  and  in  Conlideratlon 
thereof  and  of  a  Portion,  does  by  a  Deed  attefted  by 
one  Witnefs  only  make  a  Jointure,  this,  tho'  void  in  Law, 
Ihall  be  aided  In  Equity.  That  Lady  Jane  was  plainly  a 
Purchafer  both  of  the  Power  and  of  John  Bolts  Covenant 
to  make  a  Jointure,  for  the  moft  valuable  Confidera- 
tlon  that  could  be,  that  of  a  Marriage  and  a  Marriage 
Portion,  and  confequently  within  all  the  Cafes  where 
defecllve  Executions  of  Powers  are  made  good  in 
Equity.  Hiat  in  the  Cafe  of  The  Countejs  of  Coventry 
verfus  Ihe  Earl  of  Coventry^  It  was  fald  by  the  Lord 
Chief  Baron  Gilbert,  and  affented  to  by  the  Mafier 
of  the  Rolls  and  the  Lord  Chancellor  Macclesfield^  that 
this  Power  of  making  a  Jointure  given  to  a  Tenant 
for  Life,  is  Part  of  the  old  Dominion  which  the  Te- 
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nant  in  Fee  had  himfelf  over  the  Eftate,  and  had  tranf- 
ferred  to  the  Tenant  for  Life  ;  from  whence  it  follow- 
ed, that  fuch  Power  being  Part  of  the  ancient  Dominion 
which  the  Owner  of  the  Eftate  had  over  it,  the  Te- 
nant for  Life,  quoad  the  Power  of  making  this  ]ointure, 
fhould  be  taken  as  feifed  in  Fee,  and  in  that  Light 
nothing  could  be  plainer,  than  that  if  one  feifed  in 
Fee  were  to  enter  into  a  Covenant  to  make  a  Jointure 
of  100/.  per  Ann.  for  every  looo/.  which  his  Wife 
fhould  bring,  and  fhould  die  before  the  making  of  fuch 
Jointure,  the  Covenant  would  be  executed  in  Equity, 
and  the  Jointure  direfted  to  be  made  purfuant  thereto. 

That  in  a  Court  of  Equity,  all  Covenants  made  on 
a  valuable  Confideration  for  the  doing  of  any  Thing, 
whether  for  the  Conveyance  of  any  Eftate,  making  a 
Leafe,  Jointure  or  Settlement,  were  conftdered  as  done 
and  performed,  provided  he  that  gave  the  Covenant 
had  a  Power  to  perform  it. 

One  Exception  indeed  there  was  (and  but  one)  to 
this  general  Rule,  which  was  where  a  Tenant  in  Tail 
covenanted  for  a  valuable  Confideration  to  levy  a  Fine, 
or  fuffer  a  Recovery,  to  the  Ufe  of  the  Purchafer,  and 
died  before  the  Fine  levied,  or  Recovery  fuft'ered  ;  in 
which  Cafe  it  was  admitted  to  have  been  held,  that 
the  Covenant  could  not  in  Equity  be  made  good  a- 
gainft  the  Iflue  in  Tail,  or  the  Remainder-man  ;  but 
this  was  for  a  Reafon  which  did  no  ways  hold  in  the 
principal  Cafe,  vi^.  on  Account  of  the  Statute  d^ 
Bonis,  the  exprefs  Words  whereof  entitled  the  Iftiie 
and  the  Remainder-man  to  the  intailed  Premiftes,  from 
which  A61  of  Parliament  nothing  could  deliver  thofe 
Eftates-tail,  but  either  common  Recoveries,  which 
were  ufefully  invented  by  the  Judges  to  prevent  the 
Inconveniencies  introduced  by  that  Aft,  or  by  levying 
of  a  Fine  (a  Remedy  provided  by  fubfequent  A6ls  of 
2  Par- 
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Parliament)  to  bar  the  Eftates-tail,  though  not  the 
Remainders,  when  limited  to  third  Perfons.  That 
the  Covenant  by  John  Holt,  being  for  a  valuable  Con- 
fideration,  and  for  no  more  than  it  was  in  his  Power 
to  have  performed,  ought  to  be  taken  as  if  per- 
formed, and  confequently  bound  the  Remainder-man 
in  the  fame  Manner  as  if  executed  by  the  Tenant  for 
Life.  That  it  could  be  no  Obje£lion  that  Lady  Jane 
had  already  had  two  Jointures  made  her  by  her  faid 
HufJDand,  fince  thefe  were  a  Recompence  only  for  fuch 
Part  of  her  Portion  as  had  been  already  raifed  and 
anfwered  to  her  Hufband ;  and  there  was  as  much 
Reafon  (becaufe  equally  within  the  Intent  of  the  Ar- 
ticles) that  Ihe  fhould  have  an  additional  Jointure  for 
her  additional  Portion,  as  that  (he  Ihouid  have  her  ori- 
ginal Jointure  for  her  original  Portion.  That  in  the 
Countefs  of  Coventry  s  Cafe  the  Matter  refted  only 
upon  Marriage  Articles  during  the  Life-time  of  the 
late  Earl,  no  Jointure  reduced  to  any  Certainty,  and 
yet  upon  thele  Marriage  Articles  the  Jointrefs  was 
decreed  to  hold  and  enjoy  her  Jointure  againft  the  Re- 
mainder-man. It  was  true  in  the  Cafe  laft  cited, 
the  Portion  of  loooo/.  was  actually  paid  before 
the  Marriage ;  whereas  in  the  prefect  Cale,  the  Cer- 
tainty of  the  Refidue  of  Lady  Jme\  Portion  did  not 
as  yet  appear ;  wherefore  all  that  the  Plaintiffs  the 
Creditors  now  prayed  was,  that  it  might  be  re- 
ferred to  the  Mailer  to  afcertain  the  (Quantum  of 
the  Reiidue  of  fuch  Portion,  by  which  Means  ths 
Certainty  thereof  would  appear,  id  certion  efl  quod 
certum  reddi  poteft ;  and  that  the  prefent  Cafe  was 
the  ifronger,  there  having  been  already  a  Decree  pro- 
nounced, that  the  Executors  of  the  late  Marquis  of 
Wharton  fhould  account  for  his  perfonal  Eftate,  which 
Account  would  probably  in  a  Ihort  Time  be  taken 
and  finilhed.  In  the  mean  while,  it  could  not  with 
any   Colour    of   Reafon    be   infifted   upon,   that  the 

makinfj 
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making  this  additional  Jointure  upon  Lady  Jane 
Ihould  be  deferred  until  the  Refidue  of  her  Portion 
was  aftually  paid  to  her  Hulband,  or  thofe  claiming 
under  him ;  but  that  it  would  be  fiifficient  if  the  fame 
was  fee  a  red  either  by  Mortgages,  Government  or  other 
Securities,  fo  as  to  be  rendered  fafe;  and  (as  it  was 
faid)  here  the  Refidue  of  Lady  Janeh  Portion  was 
fufficiently  fecured  by  the  Decree  and  Marriage  Ar- 
ticles. 

On  the  other  fide  it  was  infifled,  that  the  Lady 
Jane  Holt  was  not  a  Wife  unprovided  for,  but  had  al- 
ready two  Jointures  fettled  upon  her  by  her  Hufband, 
one  of  800/.  per  Ann.  and  the  other  of  150/.  per 
Ann.  and  there  was  as  much  Reafon  for  the  Remainder- 
man to  queftion  the  Validity  of  the  fecond  Jointure, 
as  for  the  Lady  Jane  to  afk  a  third  j  in  Regard  the 
I  500  /.  which  was  the  Confideration  for  John  Holts 
making  the  fecond  Jointure,  was  not  Money  actually 
paid  or  fecured  to  him,  but  what  he  had  ralfed  bv  a 
Mortgage  of  Part  of  her  Portion,  for  the  Repayment 
whereof  he  had  given  his  Covenant  and  Bond,  and 
was  liable  to  be  fued  for  it;  wherefore  as  yet  this 
15:00/.  could  not  be  faid  to  be  received,  but  only 
borrorped  by  him;  that  as  to  the  Refidue  of  the  Por- 
tion, It  was  neither  known  what  it  was,  how  much  ic 
would  amount  to,  or  when  or  whether  ever  It  would 
be  paid  ;  and  tho'  there  might  be  an  Account  decreed 
touching  the  Surplus  of  the  late  Marquis  of  Whartons 
Ellate,  yet  there  were  feveral  Caufes  in  this  Court 
where  Accounts  have  been  depending,  fome  twenty, 
fome  thirty  Years,  or  upwards.  I'hat  were  the 
Rule  laid  down  of  id  cerium  efl  quod  certum  reddi  po- 
tefi,  allowed  to  take  Place  In  the  prefent  Cafe,  ftill 
Things  mull  be  reduced  to  a  Certainty  in  the  Life- 
time of  the  Huiband,  who  was  to  make  the  Jointure; 
for  it  would  be  a  mifcrable  Incumbrance  upon  the 
2  Eftate 
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Eftate  of  the  feveral  Remainder-men  claiming  under 
the   late  Chief  Juftice's  Will,  and  in  no  Sort  within 
the  Intent  of  the  Teftator,  were  this  Power  of  making 
a  Jointure  for   the  Widow  of  John  Holt  to  be   kept 
in  Sufpence,  and  hovering  over  their  Eftate   for  the 
Space  of  twenty  or  thirty  Years,  and  might  at  laft 
tend  to  difable    thefe   Remainder-men   from    making 
any  Jointures,  until  it  fliould  be  afcertained  how  much 
in  the  Whole   Lady  Jane  would  be  entitled  to,    and 
whether  her  Jointure,  when  made,  (though  perhaps  to 
be  made  twenty  Years  hence)    Ihould  not  over-reach 
the  fubCequent  Jointures  to  be  made  by  any  of  them, 
by  reafon  of  I.ady  Janes  precedent  Marriage  Articles ; 
which  might  be  a  great  Inconvenience,    and   hinder 
the  Marriages  of  the  Remainder-men.     That  the  In- 
tention of  giving  the  Power  to  the  Tenant  for  Life  to 
make  a  Jointure,  was,  in  order  to  a  Recompence  for 
the  Portion  which  the  Wife  fhould  bring  to  her  Huf- 
band,  not  for  what  might  not  be  brought  until  about 
twenty  or  thirty  Years  after  his   Death,  and  which 
confequently  could   be  of  no  Manner  of  Avail  as  to 
him,  but   only   to    fome  remote   or   diftant  Admini- 
ttrator,  who  might  not  be  fo  much  as  known  to  him. 
That  this  additional  Jointure  which  was  now  deilred 
to  be  made   upon  Lady  Jane,  was  plainly  not  within 
the  Intention  of  the  Power,  iince   by  Virtue  of  the 
Will  it  was  to  be  made  by  the  Husband,  which  could 
not  be  in  the  prefent  Cafe,  he  being  dead  ;  alfo  the 
Jointure  to  be  made  purfuant  to  the  Will  was  to  take 
Eife£l  for  the  Benefit  of  the  Wife  upon  the  Death  of 
the  Husband,  which  was  impolTible  to  be  done  here,  the 
Hufband  having  been  already  dead  above  the  Space  of 
three  Years :  I'hat   fuppofe  John  Holt  had  by  exprejs 
Words  covenanted,  that  in  Confideration  of  what  far- 
ther Monies  Lady  Jane  fhould  bring  to  him  in  reipe^l 
of  the   Refidue  of  her  Portion,  i^c.   Rowland  Holt  the 
Remainder-man  fliould  make  a  Jointure  to  her  after 
the  Rate  of   lOo/.  fer  Ann.  for   every    looo/.    this 
would  certainly  be  void,  as  there  could  be  no  Pretence 
Vol.  II.  (B  E)  that 
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that  John  Holt,  by  any  exprefs  Words  or  Covenant, 
could  bind  the  Remainder-man  who  did  not  claim 
under  him,  and  furely  there  was  as  little  Reafbn  why 
he  Ihould  by  any  implied  Words  in  the  Covenant  be 
conftrued  to  bind  him.  Or  fuppofe  Lady  Jme  were 
entitled  to  a  defperate  or  doubtful  Debt  of  i  oooo  /. 
it  would  hardly  be  faid  that  the  Ailignment  of  fuch 
Debt,  which  might  never  be  received,  ihould  be  looked 
upon  as  a  Portion  of  loooo/.  inRecompence  for  which 
'^olm  Uolt  Ihould  be  enabled  within  this  Power  to  fettle 
upon  his  Wife  i  ooo  /.  per  Ann.  Wherefore  fince  the  molt 
that  Lady  Jane  had  as  yet  brought  was  but  8000  /, 
and  I  5C0/.,  there  was  no  Reafon  for  her  to  afk  a  far- 
ther or  additional  Jointure,  until  it  ihould  appear  ihe 
had  brought  a  farther  Portion ;  confequently  her  pre- 
fent  Bill  being  too  early,  ought  to  be  difmilTed. 

Lord  Chancellor :  The  Intention  of  this  Power  is  to 
enable  every  Tenant  for  Life  under  the  Chief  Juftice's 
Will,  to  fettle  a  Jointure  after  the  Rate  of  1 00  /.  per 
Annum  for  every  loco/.  which  the  Wife  of  fuch  Te- 
nant in  PoiTellion  ihould  bring ;  accordingly  Lady 
Jane  has  had  a  Jointure  of  800/.  per  Annum  for  8000/. 
and  150/.  per  Annum  for  her  1500/.  which  fhe  has 
brought ;  and  it  not  appearing  that  ilie  has  brought 
any  farther  Portion  to  her  late  Husband,  I  do  not  fee 
ihe  can  be  entitled  to  any  additional  Jointure.  It  is 
not  reafonable  that  the  Life-Eitate  of  Rowland  Holt 
the  Remainder-man,  or  of  any  other  of  the  fubie- 
fjuent  Remainder-men,  (who  in  no  Sort  claim  under 
him)  ihould  be  bound  or  afte£led  by  John  Holt's  Cove- 
nant for  making  a  Jointure,  any  farther  than  the  ori- 
ginal Power  warrants,  which  is  to  fettle  but  1 00  /.  per 
Ann.  for  every  icoo/.  fuch  Wife  ihould  bring  to  her 
Husband.  The  El1:ate  of  the  Chief  Juitice,  fo  carefully 
fettled,  ought  not  to  be  incumbered  with  Jointures  to 
take  EfFe£l:  upon  remote  Contingencies  or  Poffibilities 
of  farther  Portions  coming  in,  when  it  does  not  appear 
what  they  are,  or  when,  or  whether  they  will  ever 
I  come 


De  Term,  S.  Michaelis,  1 73 1.  (697) 

come  in.  On  the  other  Hand,  I  do  not  think  it  rea- 
fonable  that  the  Creditors  of  Mr.  Holt  Ihould  have  any 
Benefit  of  the  Refidue  of  Lady  Jane's  Fortune,  if  ever 
that  Ihall  be  recovered,  in  regard  fhe  cannot  have  the 
Recompence  in  Confideration  whereof  it  was  agreed 
by  the  Articles  that  fhe  fiiould  part  with  it;  let  her 
therefore  keep  fuch  Overpkis  of  her  Eftate  to  herfelf, 
without  having  any  additional  Jointure  out  of  the 
Chief  Juftice's  Eftate. 

James  verfus  Philips.  cafe(2o6.) 

Loril  Chan- 

TN  1 7  1 6  the  Plaintiff  brought  his  Bill  againft  the  De-  "^'"-  ^ing. 
■*   fendant  as  Executor  of  J.S.  for  a  Legacy  of  300/.  Attachment. 
In  1724  he  obtained  a  Decree  to  be  paid  out  of  Aflets,  g^^^^  ^^__ 
and  for  the  Defendant  to  account  for  his  Teftator's  per-  taciiment 
fonal  Eftate.     In  1729,  on  the  Mafter's  reporting  that  on  u'hLh  an 
the  Defendant  had  Aflets,  he  was  ordered  to  bring  the  9''^'''  ^°'^  ^ 
Money  reported  in  his  Hands  into  the  Bank  by  fuch  a  ArL  is 
Day ;  for  not  complying  with  which,  the  Plaintiff  took  ^'^°n"'j'!!^'^, 
out  Procefs  of  Contempt  againft  the  Defendant,  and  tered  in  the 
proceeded  to  take  him  up  in  Wales  (where  he  lived)  by  olce^'dfe 
a  Serjeant  at  Arms ;   but  the  Procefs  being  referred  for  irreguUi, 
Irregularity,  the  Mafter  reported  it  irregular,  the  Re- 
turn of  the  two  Attachments,  upon  which  the  "^  Order 
for  a  Serjeant  at  Arms  was  grounded,    not  being  en- 
tered in  the  Regifter's  Office. 

Upon  this  the  Plaintiff  moved  to  difcharge  the 
Maimer's  Report,  fuggefting  that  he  had  done  his  Part, 
and  left  the  Attachments  with  the  Agent  of  the  Re- 
gifter  in  his  Office,  where  he  had  paid  the  ufual  Fee  for 
entring,  but  that  the  Regifter  or  his  Agent  had  not  en- 
tred  them;  all  which  appearing  on  Examination,  the 
Court  ordered  the  Mafter  to  tax  the  Defendant's  Cofts 
out  of  Purfe  only,  which  the  Plaintiff,  who  was  re- 
ported to  have  been  guilty  of  this  Irregularity,  fhould 

pay 

*  In  the  principal  Cafe  the  Attachments  were  followed  by  the  ulual 
Procefs,  a  CommLfTion  of  Rebellion  ;  but  by  the  Courfe  of  the  Court, 
thai  ifilies  only  to  the  Sheriff"  of  Middle/ex. 
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pay   to  the  Defendant,   but  that  thefe  fliould  be  an- 
Iwered  over  to  the  Plaintiff  by  the  Reglller. 

After  this,  Mr.  Price  the  Reglfter  died,  having  left 
Suiter  ha-  EUz^.  Maddox  Exccutrix ;  the  Cofts  were  taxed  at  58  /. 
Offfccr"hi!''^  and  the  Matter  coming  on  again  on  Petition,  Mr.  Mead 
Fee,  ami  the  objefted,  that  here  being  a  perfonal  Negle6l  or  Misbe- 
vins^^icix-  havioLir  in  the  Officer,  it  died  with  him;  that  if  there 
leftcd  his  fhould  be  a  Decree  for  Cofls,  and  the  Defendant  die 
which  ^  before  Taxation,  thefe  would  be  loft,  which  was  ftronger 
Means  the  ^{-^^^x  the  ptcfent  Cafe,  where  there  was  but  an  inter- 
comes  irre-  locutory  Order  ;  or  if  the  Executrix  was  liable,  the 
guiar,  the    plaintiff  had  his  Remedy  by  Aftion  at  Law. 

Smtor  IS  to  J       J 

pay  the  Cofts,  but  he  to  have  them  over  againft  the  Officer  ;  and  the'  the  Officer  in  fuch 

Cafe  die,  yet  this  being  a  Duty  and  Matter  of  Contrad,  his  Executor  will  be  liable. 

To  which  I  anfwered,  and  fo  it  was  held,  that  this 
was  not  a  bare  Misbehaviour  or  Negle£l  in  the  Officer, 
but  the  Plaintiff  having  carried  the  Attachments  to  the 
Office,  and  paid  the  Fees  for  entering,  the  Reglfter  by 
his  Acceptance  of  them  had  promlfed  and  agreed,  by  Im- 
plication of  Law,  to  procure  the  Returns  to  be  entered  ; 
wherefore  the  not  doing  that  which  he  took  Money  for, 
and  engaged  to  do,  was  a  Breach  of  his  Contraft,  and 
being  a  Duty,  could  not  die  with  the  Perfon,  altho' 
nothing  had  been  afcertalned  in  the  Life-time  of  the 
Regifter  ;  juft  as  if  he  ftiould  have  promlfed  to  pay  fo 
much  Money  as  the  Mafter  Ihould  tax,  this  would  not 
die  with  the  Perfon ;  that  tho'  Cofts,  if  not  afcertalned 
on  the  Death  of  the  Party,  are  in  feme  Cafes  loft,  yet 
here  with  Refpe6l  to  Mr.  Price  they  were  to  be  looked 
upon  as  a  Duty,  and  not  as  Cofts  only,  which  this  Court 
would  not  fuffer  to  be  examined  by  any  other  Court  in 
an  A£lion,  but  determine  itfelf,  as  in  all  like  Cafes,  In  a 
Summary  Way.  That  the  E^xecutrix  of  Mr.  Price  ftand- 
ing  in  his  Place,  and  having  Affets,  ftie  Ihould  thereout 
pay  this  58  /,  to  the  Plaintiff'.  But  there  being  no  one 
in  Court  to  admit  Affets  for  her,  it  was  ordered  that  Ihe 


fliould  be  examined  as  to  her  having  AiTets. 
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Evelyn  verfus  Evelyn,  &  econt,       cafe  i^o. 

UPON  a  Bill  brought  by  the  Plaintiffs  the  three  Map,-  of 
Infant  Daughters   of  George  Evelyn    by  Mary  theRoih,  in 
his  Wife,  for  railing  their  Portions  of  8000  /.  (the  el-  chancellor's 
deft  of  the  faid  Daughters  being  about  the  Age  {Ji^^pnce. 
eiglw  Years)  the  Cafe  was  thus ;  A  Term  of 

500  Years 
created  to  raife  Portions  for  Daughters  in  Failure  of  IfTue  Male,  as  foon  as  conveniently  may 
be  after  the  Father's  Death,  but  no  Maintenance  nor  any  exprefs  Time  mentioned  when  tiie 
Portions  are  payable  ;  there  are  tliree  Daughters,  and  the  eldeft  but  eight  Years  old,  the  Fa- 
ther is  dead,  but  the  Mother  who  has  a  Jointure  on  the  Eftate  is  living ;  the  Court  will  not 
nife  the  Portions  for  Daughters  fo  young,   out  of  the  reverfionary  Term. 

George  Evelyn  the  Defendant's  Father  (and  Grandfa- 
ther to  the  Plaintiffs)  had  three  Sons  John.^  George ,  and 
the  Defendant  Edward  Evelyn, 

George  Evelyn  the  Father  being  Tenant  for  Life, 
Remainder  to  his  eldeft  Son  John  in  Tail  Male,  of  Part 
of  the  Premiffes,  on  the  20  OBober  1698.  together 
with  his  eldeft  Son  Johny  by  Deed  and  Recovery  fettled 
the  Manor  of  Walkhamjled  alias  Godftone  in  Surrey^  to 
the  Ufe  of  himfelf  for  Life,  jans  Wafte,  Remainder 
to  his  eldeft  Son  John  Evelyn  for  Life,  Remainder  to 
his  firft,  ^c.  Son  in  Tail  Male  fucceffively,  Remainder 
to  his  fecond  Son  George  Evelyn  for  Life,  Remainder  to 

his 
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his  firft  and  other  Son  in  Tail  Male  fucceflively,  Re- 
mainder to  his  third  Son  the  Defendant  Edrvard  Eve- 
lyn in  hke  Manner,  with  Truftees  to  fupport  all  thefe 
contingent  Remainders,  Remainder  to  the  Heirs  Male 
of  the  Body  of  George  Evelyn  the  Father,  Remainder  to 
him  in  Fee  ;  with  a  Power  to  George  Evelyn  the  Father 
by  Deed  or  Will,  to  charge  by  Leafe,  Mortgage  or  other- 
wife,  the  PremiiTes  to  himfelf  limited  for  Life,  with 
railing  or  paying  any  Sum  not  exceeding  6000  /.  alfo 
with  a  Power  to  every  of  his  Sons,  when  in  PofTeflion, 
by  Deed  attefted  by  three  WitnelTes,  to  limit,  before 
or  after  Marriage,  to  the  Wife  of  any  of  the  faid  Sons 
for  a  Jointure,  all  or  any  Part  of  the  Premifles,  fo  as 
fuch  jointure  fhould  not  exceed  100/.  per  Annum  for 
every  1000/.  which  fuch  Son  Ihould  have  received  as 
the  Fortune  of  the  Wife ;  with  farther  Power  to 
his  faid  Sons  refpe6lively,  when  in  PoiTeilion,  by 
any  Deed  or  Writing  under  Hand  and  Seal,  attefted 
by  three  credible  Witnefles,  to  make  any  Leafe  or 
Leafes  for  Years,  jms  Wafte  (but  without  Preju- 
dice to  any  Jointure  which  Ihould  be  made  by  Virtue 
ot  the  faid  Power)  for  the  raifing  of  Portions  for  the 
Daughters  of  fuch  Sons,  fo  as  fuch  Portions  ft\ould  not 
exceed  that  which  fuch  Son  making  fuch  Leafes  Ihould 
have  had  with  his  Wife,  and  fo  as  fuch  Leafes  Ihould 
not  take  Effeft,  until  there  ftiould  be  a  Failure  of  Iffue 
Male  of  fuch  Son  fo  making  fuch  Leafe ;  with  the 
ufual  Power  for  George  Evelyn  the  Father  and  his  faid 
Sons  refpe£lively,  when  in  PofTelTion,  to  make  I^eafes 
for  twenty-one  Years  at  the  moft  improved  Rent. 

By  other  Indentures  of  Leafe  and  Releafe  dated 
the  20th  and  21ft  of  O^iober  1598.  George  Evelyn  the 
Father,  in  Confideration  that  his  Son  John  Evelyn  had 
joined  with  his  Father  in  the  faid  Common  Reco- 
very and  Settlement,  did  fettle  other  Lands,  (w^.)  the 
Manor  of  TandridgCy  i^c.  of  which  he  was  feifed  in 
4  Fee, 
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Fee,  to  the  fame  Ufes  as  the  faid  iManor  of  Walkhamflead 
ahas  Godflone  was  fettled  by  the  former  Deed,  with  this 
Difference  only,  (f/:^.)  that  as  to  the  Son's  Power  of 
Leaiing  for  railing  Daughters  Portions,  thefe  Words 
were  added,  [fo  as  fuch  Leale  or  Leafes  fhould  ceafe 
and  determine  upon  the  railing  of  fuch  Portions,  and 
Coih  and  Charges  for  railing  the  iame.J 

Upon  the  2  2d  o^  Atigufl^  ^l^-O,  George  Evelyn  the 
Father,  in  Purfuance  of  his  Power,  mortgaged  Part  of 
the  faid  Land  for  i  500/.  for  the  Term  of  loco  Years, 
which  Mortgage  afterwards  by  mefne  Affignment  be- 
came ^^elfed  in  Sir  Thomas  Pope  Blunt,  with  a  Covenant 
from  George  Evelyn  the  Son  for  Payment  of  the  Mort- 
gage-Money, and  Sir  Thomas  the  Mortgagee  covenanted 
to  reaiTign  to  George  Evelyn  the  Son.  In  June  1699 
George  Evelyn  the  Father  died.  In  Oflober  1703  John 
Evelyn  the  eldeft  Son  died  without  IlTue,  upon  which 
George  Evelyn  the  fecond  Son  entered  upon  the  PremilTes 
comprifed  in  the  Settlement.  Augufi  iid  1720,  upon 
the  Intermarriage  of  George  Evelyn  the  Son  with  the 
Daughter  of  Mr.  Garth,  whofe  Portion  was  agreed  to 
be  8000  /.  in  Conlideration  of  the  faid  then  intended 
Marriage  and  8000  /.  Marriage  Portion,  for  fet- 
tling a  fuitable  Jointure  on  her,  making  Provifion 
for  the  IfTue  of  the  Marriage,  and  that  8000  /.  fhould, 
on  Failure  of  Illue  Male,  be  fecured  to  the  Daugh- 
ters, and  reciting  the  faid  former  Settlements,  with 
the  Power  for  making  a  Jointure,  and  railing  Portions 
for  Daughters  j  the  faid  Indenture  witnelTed,  that  for 
the  Confiderations  aforefaid,  and  in  Purfuance  of  the 
faid  Powers,  or  any  other,  George  Evelyn  the  Son 
did  limit  and  appoint  to ;  and  to  the  Ufe  of  the  faid 
Mary  his  then  intended  Wife  for  her  Life  for  her 
Jointure,  and  in  Bar  of  Dower,  divers  Meffuages 
and  Lands  in  Godflone,  not  exceeding  the  Value  of 
800  /,  per  Annum  f  alfo  in  Purfuance  of  the  Power  in 
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the  {aid  Settlements,  or  any  other  the  faid  George  Eve- 
lyn the  Son,  in  Cafe  of  Failure  of  Ilfue  Male  be- 
tween him  and  Mary  his  faid  intended  \Vife,  granted 
and  leafed  to  Truftees  (therein  named)  all  the  Prcmil- 
fes  limited  to  the  faid  Mary  for  her  Life  for  her  Join- 
ture, and  all  other  the  Manors  and  Lands  compriied  in 
the  faid  Settlements,  to  hold  to  the  faid  Trullees  for 
the  Term  of  500  Years,  to  commence  and  take  Effedl 
from  and  after  Failure  of  Iflue  Male  of  the  Body  of  the 
faid  George  Evelyn  the  Son,  upon  Truft,  that  if  there 
Ihould  be  Failure  of  Illue  Male  of  the  Body  of  the 
faid  George  Evelyn  the  Son  on  the  Body  of  the  faid 
Mary^  and  if  he  Ihould  have  one  or  more  Daughters 
by  her,  then  the  Truftees  of  the  faid  500  Years  Term 
Ihould,  by  and  out  of  the  Rents,  J{l\ies  and  Profits  of 
the  PremilTes  comprifed  in  the  faid  Term,  or  by  Sale, 
Mortgage  or  Leafe  thereof,  or  of  any  Part  there- 
of, or  by  any  other  Ways  or  Means  as  to  them  in  their 
Difcretion  Ihould  feem  meet,  as  foon  as  conveniently 
might:  be  after  the  Deceafe  of  the  faid  George  Evelyn  the 
Son  (or  in  his  Life-time  if  he  lliould  think  fit  to 
have  the  fame  fooner  raifed,  and  fo  direil)  levy  and 
raife  the  Sum  of  8000  /.  for  the  Portion  or  Portions  of 
fuch  Daughter  or  Daughters  to  be  paid  to  her  or  them, 
and  equally  divided  amongft  them,  if  more  than  one, 
Share  and  Share  alike,  with  a  Provifo  that  the  Term 
ftiould  not  prejudice  the  Jointure,  and  that  imme- 
diately after  the  raifing  the  faid  8 coo/,  with  all  Cofts, 
i^c.  the  faid  Term  Ihould  ceafe. 

The  Marriage  took  Effeft;  but  afterwards  in  the 
Year  1724  George  Evelyn  died  intellate,  leaving  the 
Defendant  Mary  his  Widow  and  only  three  Daughters, 
who  by  their  Mother  in  the  Year  1725  brought 
their  Bill  againif  Edward  Evelyn  and  James  Evelyn  his 
eldeft  Son  (being  the  next  Remainder- man  in  Tail) 
praying  a  prefent  Sale  of  the  500  Years  Term  to  raife 
I  the 
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the  Portions,  the  eldeft  Daughter  being  not  above  four 
Years  old  at  the  Time  of  bringing  the  Bill ;  and  on 
the  other  Hand  the  Defendant  Edward  Evelyn  and  his 
Son  (the  next  Remainder-man  in  Tail)  brought  iheir 
crols  Bill  againft  Mrs.  Evelyn  the  Mocher  (afterwards 
married  to  Governor  Bohun)  being  the  Admin illratrix 
of  her  former  Hufband  George  Evelyn,  praying  that  the 
perional  Eftate  of  her  late  Huf])and  Ihould  be  applied 
towards  paying  off  the  Mortgage  of  i  500  /.  and  in 
Exoneration  of  the  real  Ellate. 

Thefe  Caufes  coming  on  at  firft  before  the  Mnjler  of  JZ^s^"^' 
the  Rolls  in  the  Abfence  of  the  Chancellor,  he  was  plea- 
fed  to  declare,  that  the  Powers  in  the  Deeds  of  the  20th 
and  2 1  It  of  OSlober  1698  were  well  executed,  and 
direfted,  that  it  Ihould  be  referred  to  the  Mafler  to 
Ifate  the  Value  of  the  real,  and  alfo  of  the  perfonal 
Eftate  of  George  Evelyn  the  late  Hulband  of  Mary'y 
whereupon  the  Mafler  ilated  the  real  (beyond  the 
Jointure)  to  be  91  /.  per  Annum,  the  perfonal  E- 
Itate  to  be  about  4000  /.  and  the  Debts  (befides  the 
Mortgage)  to  be  about  2C00  /.  and  afterwards  thefe 
Caufes  being  ordered  to  be  fet  down  for  hearing  be- 
fore the  Lord  Chancellor  upon  the  Mafiers  Report,  and 
for  farther  Dire£fions,  and  upon  the  Petition  of  Ed- 
ward Evelyn  and  James  Evelyn  his  Son  to  his  Lordlliip, 
alledging  that  they  apprehended  themfelves  aggrieved 
by  iuch  Part  of  his  Honour's  Decree,  whereby  the 
Powers  in  the  Deeds  of  the  20th  and  21ft  OSloher 
1698  were  declared  to  be  well  executed,  in  Regard  the 
Petitioners  conceived  that  however  the  Term  might  be 
well  raifed,  yet  that  the  faid  Powers  touching  theTruifs 
were  not  well  declared,  nor  well  executed  or  warrant- 
ed by  the  above-mentioned  Deeds  :  It  was  therefore 
ordered  that  thefe  Caufes  Ihould  be  fet  down  to  be 
reheard  touching  the  Matters  in  the  Petition  men- 
tioned, at  the  lame  Time  that  the  Matter  of  the  Ma- 
fiers Report  was  fet  down  for  Hearing. 

And 


^9^ 
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Lord  Chan- 
cellor King, 
Lord  Chief 
"Jujlice  PvEV- 
moiid,  Ma- 
Jler  of  ibe 
Rolls. 

Where  the 
perfonal  E- 
flate  fhall  go 
in  Eafe  of 
the  real  E- 
flate,   and 
where  not. 


And  now  the  Caufe  ftanding  for  Judgment  in  the  Pa- 
per, the  Lord  ChanceUor  allilted  by  the  Lord  Chief  ]u- 
ftice  Raymond  and  Mailer  of  the  Rolls,  dehvered  the  Re- 
fokuion  of  the  Court. 

\fl.  As  to  the  Qiieftion,  Whether  the  perfonal  Eftate 
of  George  Evelyn  the  Son  Ihould  be  apphed  to  pay  off 
the  Mortgage  made  by  George  Evelyn  the  Father,  in 
Regard  the  Son  covenanted  to  pay  this  Mortgage-Mo- 
ney, whereupon  the  Mortgage  was  to  be  re-alligned  to 
him,  or  as  he  lliould  dire£l: 


If  one  more-      jj.  ^^.^g  agreed  that  the  perfonal  Eftate  of  the  Son 

gages  Lands  o  re        • 

and  dies,  iiis  ftiould  not  be  applied  to  pay  oft  this  Mortgage  made  by 
fhtL^ftaiUo  ^^"'s  Father,  forafmuch  as  the  Charge  was  made  by 
in  Eafe  of  Gcorge  Evelyn  the  Father  in  Purluance  of  his  Power  to 
biTt  T/^.  charge  the  Premifles;  and  as  he  had  fuch  Power,  the 
feiftd  in  Defendant  Edward  muft  be  contented  to  take  the 
gauges  his' '  Land  cum  onere;  that  this  being  the  original  Debt 
^n^,^^-  George  Evelyn  the  Father,  tho'  his  perfonal  Eftate,  if 
Son'' and  any  fuch  were  to  be  found,  would  be  liable  thereto, 
R^d'  ^\^,  y^^  ^^^^  ^  Son's  perfonal  Eftate  ought  not  to  be  charged 
vingC.  his  with  the  Father's  Debt;  and  notwithftanding  that  the 
^dbnaf  E-  ^""  ^'*^  afterwards,  on  the  Aftignment  to  Sir  Tho- 
ftatefliaii  mas  PopeBlimt,  covenant  to  pay  the  Mortgage  Mo- 
pHed\Vp^ay  "^7?  J^^  ^"^^^  ^^^  Land  was  the  original  Debtor, 
this  Mort-  this  Covenant  from  the  Son  would  be  conlidered  only 
^''°^'  "'  as  a  Surety  (a)  for  the  Land  ;  that  it  was  not  like 
the  Cafe  of  Sir  John  Napier,  where  Part  of  the  E- 
ftate  of  Sir  John  the  Mortgagor,  was  after  his 
Death  fettled  by  a  private  Ad  of  Pariiament  in  Tru- 
ftees  as  a  Fund  to  pay  all  his  Debts,  and  Sir  Theo- 
^.'sTime,    pijji^^^    the    gQi-,   aj^(l    ]-[q\y    of    Sir  John    difpofmo;    of 

h.  cove-        i  ,  1  ■  1  1         /• 

iiants  to  pay  that    Fund,    WaS    coulequeutly    anlwerable     for    the 
vctI]ii°'St  Debts,  having  had  the  Benefit  of  the  Fund  let  apart 

not  being  1  for 

originally 

the  Debt  of  B.  his  Covenant  is  only  a  Surety,  and   the  Land  the  original  Debtor,   which  C. 

ihA\  therefore  take  cum  onere.        *  See  the  Cafe  of  Cope  verfus  Cope,  Salk.  449,450.        («)  See 
the  Cafe  of  B^^ot  verfus  Oughton,  Vol.  I. 


caufe  it  v/as 
not    B.'s 
Debt:    So 
th!)'    the 
Mortgage 
being  tranf- 
fcrred  in 
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for  them,  for  which  Reafon  it  was  but  jufi:  that  upon 
his  Death  his  perfonal  Eftate  fhould  be  anfwerable  for 
the  Debts  of  his  Father ;    whereas  in  the  prefent  Cafe 
here  was  no  Fund   for  Payment  of  Debts  that   came 
to  the  Son,    but  the  Land   was   the  original  Debtor, 
and    muft    continue    fo,    there    being    nothing    ful)- 
ftituted    in    its    Place  ;    that    in    the    common    Gale 
where  a  Mortgagor  covenants  to  pay   and   dies,  tho' 
(jiioad  the   Mortgagee,  the  Land  may  be  looked  upon 
as  the  Security  on  which  he  relies,    yet  if  the  Mort- 
gagor covenants  to  pay  and  does  receive  the  Money^ 
he  is  the  original  Debtor,  and  his  perfonal  Elftate  Ihall 
go  to  eafe  the  Land  in  Favour  of  the    Heir.     But 
here  Geofge  Evelyn  the  Son  Was  not  the  original  Debtor, 
his  Feather  was,    who   actually  received    the    M(mey ; 
that  in   the  Cafe  of  the   Earl   and  Countefs  of   {a)  /^)  Ante 
Coventry,    where   Gilbert  late  Earl  of  Coventry  on  his  222. 
Marriage  with  the  Daughter  of  Sir  StrenJJjam  Mdjlers, 
(the  Earl  being  but  Tenant  for  Life  with  a  Power   to 
make  a  Jointure   of  Lands   not  exceeding    500  /.  per 
Annum  on  any  Wife  he  fhould   marry)  covehanted  in 
Confideration  of  the  intended  Marriage,  that  he  or  his 
Heirs    would    after   the    Marriage,    according  to   the 
Power   given  him  by  his  Father's   Will  or  other  wife, 
fettle  Lands  of  500  /.  per  Annum  on  his  Wife  for  her 
Jointure ;    and   it   being  in  Proof  that  the   late  Earl 
direfted    his   Steward    to    look    over    his    Rent-Roils 
for  a  fit  Parcel  of  the  Eftate  to  make  good  the  Join- 
ture, and  afterwards  the  Jointurs  Deed  was  drawn  and 
ingroffed,  but  not  executed ;    tho'  this  depended  only 
on  a    Covenant,  yet   the  Jointure  of  Land  being  the 
chief  Thing  in  View,  the  Decree  was,  that  the  Land 
ihould  be  fettled,  and  the  Covenant  not  made  good  out 
of  the  perfonal  P^ftate.     In  like  Manner,  in  the  Caie 
of  (b)  Freeman  and  Fdivards,  tho'  the  Wife's  Jointure  {h)  Ante 
and  the  Daughter's   Portion  were   fecurcd  by   Articles  '^•^5- 
which  were  never  compleated  by  a  Settlement,  however 
Vol.  II.  7  N  ihofe 
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thofe  Articles  being  to  fettle  Lands,  and  the  Covenan- 
tor leaving  Lands  lufficlent  to  anfwer  it,  It  was  *  de- 
creed that  the  Daughter's  Portion  fhould  be  raifed  out 
of  the  Lands,  and  the  perfonal  Eikte  of  Mr.  Freeman 
the  Covenantor  not  be  applied  in  Exoneration  of  the 
Land.  So  that  as  to  that  Part  of  the  Crofs  Bill,  which 
prayed  the  Mortgage-Money  Ihould  be  paid  out  of  the 
perfonal  Kftate  of  George  Evelyn  the  Son,  the  fame  was 
difmilTed  with  Cofts. 

As  to  the  other  Point  (which  was  the  moft  conC- 
lulShyX  derable)  it  was  agreed  that  this  8000/.  Ihould  be  raifed 
Truft  Term  Qj^jf  of  the  Rents  and  Profits  of  the  Premiiles  com- 
payabieto"  prifed  In  the  500  Years  Term,  and  not  by  any  Sale 
Daughters,  yj.  Mortgage  thereof,  and  that  no  more  than  the  Sum 
byRentsand  of  8oco/.  in  the  wholc  fhould  be  raifed,  and  the  Pro- 
Profits,  and  ^j.g  f^g  accounted  for  from  the  Death  of  George  Evelyn 

no  Time  li-  o  • 

mited  for     the  Hulband. 

Payment, 

(hall  carry  no  Intereft,  and  be  laifed  only  by  Perception  of  Profits,  not  by  Sale  or  Mortgage. 

The  Majler  of  the  Rolls,  who  delivered  his  Opinion 
very  fully,  faid  he  would  confider  the  Nature  of  fuch 
Powers  in  general,  the  Words  made  ufe  of  in  the  pre- 
fent  one,  and  the  Precedents  In  the  like  Cafes  for  fe- 
curing  and  railing  Portions  for  Daughters. 

As  to  the  Nature  of  fuch  Powers,  they  were  to  be 
taken  ftri£lly,  being  to  charge,  burden  and  incumber 
the  Eftate  of  a  third  Perfon.  Fide  6  Co.  33.  Fit^-Wil- 
liams's  Cafe,  alfo  2  Vent.  350.  Say  I  verius  Freeland ; 
upon  which  Occafion  the  Lord  Chancellor  Nottingham 
makes  this  Dlftlnftion  :  Where  a  Man  has  a  Power  to 
make  Leafes  or  any  other  Charge  which  is  to  Incum- 
ber a  third  Perfon's  Eftate,    fuch  Powers  are  to  have 


4 
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*  But  in  that  Cafe  particular  Lands  were  agreed  to  be  fettled,  and 
confcqucntly  the  Covenant  was  a  Lien  upon  tliole  Lands. 
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a  rigid  Conftru^liDn  ;  but  where  it  is  to  difpofe  of  his 
own  Eftate  (as  in  that  Cafe  the  Party  who  had  the 
Power  was  Tenant  in  Tail)  the  moft  Hberal  Interpre- 
tation is  to  be  made.  In  2  Fern.  551,  542,  (Lady 
Chariot  Orby  verfus  Lord  Mohim)  the  Point  then  in  Q]_ie* 
llion  was  no  more,  than  Tenant  for  Life  with  Pov/er 
to  make  Leafes  of  Lands  ufually  let  at  the  ancient 
Rent;  the  Tenant  for  Life  made  a  general  Leafe  to 
J.  S.  of  all  his  Lands  ufually  let,  referving  the  ancient 
Rent,  and  though  this  general  Leafe  followed  the 
Words  of  the  Power,  neverthelefs  fince,  if  good  againlf 
the  Remainder-man,  it  would  put  a  Difficulty  upon  him 
in  his  Suit  for  the  Rent,  to  fet  out  what  was  the  an- 
cient Rent  for  every  particular  Parcel  of  Land,  and 
might  endanger  his  being  frequently  nonfuited  before 
he  could  be  able  to  recover  the  Rent  from  the  Leilee, 
it  was  adjudged  in  Chancery,  and  affirmed  in  the 
Houfe  of  Lords,  that  fuch  a  general  Leafe  was  not 
warranted  by  the  Power  to  bind  the  Remainder-man ; 
which  ffiews,  that  Powers  binding  the  Intereil  of  Per- 
fons  in  Remainder  ought  to  be  taken  ftri^^ly  ;  and  as 
Powers  in  Settlements  to  Ufes  are  raifed  by  way  of 
Ufe,  which  at  Common  Law  were  Trufts,  they  were 
originally  cognifable  and  determinable  in  Courts  of 
Equity.  In  1  Levin^  239.  Jenkins  verfus  Kemys  (the 
fame  Cafe  alio  in  Hardrefs  i^g^.  i^  i  Chan.  Cafes  103.) 
Tenant  for  Life,  Remainder  to  his  eldeft  Son  in  Tail, 
with  Power  to  charge  the  Land  with  2000  /.  they  both 
by  Leafe  and  Releaie  join  in  a  Mortgage  in  Fee  of  the 
PremiiTes  to  J.  S.  under  Proviio  to  be  void  on  Payment 
of  the  2000/.  and  Intereft,  with  a  Covenant  for  far- 
ther Affiirance,  but  no  Mention  made  of  the  Power  ; 
decreed  b}^  the  Lord  Keeper  Br/d^man,  that  this 
Mortgage  ffiould  not  be  intended  an  Execution  of  the 
Power,  but  only  a  cotnmon  Mortgage,  and  fo  the 
Father  and  Son  being  both  dead,  the  Mortgage  was 
not  binding  on  the  Iffiie  of  the  Son  either  in  L-aw 
or  Equity,  confequently  the  Money  was  loif  ;  fiom 
I  whence 
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whence  it  appears  that  Courts  of  Equity  are  not  free 
in  extending  Powers  given  to  I'enant  for  Life,  to  bind 
a  Remainder-man.     Indeed  in  2  ]^ern.  379.   Lady  Clif- 
ford verfus  Lord  Burlington^  where  the  Lord  Clijford  by 
his  Marriage  Settlement  was   made  Tenant  for   Life, 
Remainder  to  his  firil,  iffc.  Son  in  Tail,   with  Power 
for  him  to  make  a  Jointure  not  exceeding  1000  /.  per 
Annum,    and  his  LordQilp  In  treating  of  the  Adarriage 
covenanted  to  fettle  a  Jointure  of   loco  /.  per  Annum, 
giving  in  a  Particular  of  Lands  as  of  that  Value,  and 
fettling  them,  but  the  Lands  proved  to  be  only  600  /. 
per  Annum ;    whereupon  after   Lord  Clifford's  Death,  a 
Bill   being  brought  by  the  Jointreis  againll:  the  IlTue 
in  Tall,    to  have  the  Jointure  made   up   puriuant  to 
the  Marriage  Articles,  the  Decree  was,  that  the  IfTue 
in   Tall    Ihould  make   up    the  Jointure    icoo  /.    per 
Annum  ;    it  is  true  in  that  Cafe,  Relief  was  given  to 
a   Purchafer   agalnfl  a  Purchafer  ;    however  this  is  to 
be  looked  on  as  a  Family  Caie,    where  it  might   be 
thought  fevere  not  to  make  good  her  Jointure  to  a 
Lady   who   brought  a  confiderable  Fortune,  and  the 
Decree  made  (probably)  on  a  faint  Defence  ;    befides, 
it  does  not  appear  to  have  been  thought  a  right  De- 
cree,   or   even   fufficiently   approved   of  by   the   Re- 
porter hlmfelf ;    at  leaft  it  is  to  be  confidered,  there 
was  a  Power  to  make  a  Jointure  of  i  oco  /.  per  An- 
num,  a  Covenant,  and  alio  an  Intention  to  execute  it; 
whereas  in  the  prefent  Caie,    what  is  asked  for   the 
Daughters  feems  not  warranted  by  the  original  Power, 
which  cannot  be  exceeded  by  the   fubfequcnt  Settle- 
ment of  the  Portion  ;  fuch  Part  therefore  of  the  Deed 
fecuring  the  Portion   as    exceeds   the  original   Power, 
is  to  be  looked  upon  as  of  no  Force  ;    the  Sons  of 
Mr.  Evelyn   the  Father,    who  are  Remainder-men  in 
his  Settlement,    are   at  leafl  to  be  regarded  as  much 
as   an  Heir  at    Law,    from    whom  nothing  fliall  be 
taken     but    by    neceflary    Implication  ;    and    though 
George  Evelyn  the  Son,  in  the  Execution  of  the  Power, 
4  Icems 
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feems  not  to  have  regarded  the  Conveniency  of  the 
Remainder-men,  yet  the  Plaint ifts  the  Daughters  can 
ask  nothing  but  what  the  Power  in  the  Settlement  of 
George  Evelyn  the  Father  warrants. 

There  are  two  Ways  of  railing  Portions ;    the  i/?, 
by  Sale  or  Mortgage;   the  2^  by   Perception  of  Pro- 
fits :  Now  where  a   particular  certain  Time  is  limited 
for  the  Payment  of  the  Portion,  there  it  carries  Inte- 
reft  from  that  Time,  and  may  imply  a  Power  of  {a)  W  See- tf,c 
Sale  ;  but  here  no  certain  Time  is  limited  for  Payment ;  /j,,"/ veri'us 
which  very  much  influences  the  prefent  Gale,  and  di-  "^J^'*""^ 
ftinguilhes  it  from  others.     It  is  not  faid  or  implied,  ^''ante  13,^' 
that  the  Portions  fhould  be  payed  or  raifed  upon  the  fi?^  Cafe  of 

Tzfv  vcrliis 

Death  of  George  Evelyn  the  Son  without  IlTue  Male  ;  Giik,i. 
though  it  is  true,  the  Right  thereto  did  then  veil 
in  the  Daughters,  viai.  a  Right  to  the  bare  Sum  of 
8000  /.  to  be  raifed  by  Perception  of  Profits  j  and  as 
it  were  unreafonable  in  it  felf  to  raife  the  Portions  by 
a  Way  fo  deftru£live  to  the  Eifate  and  Family,  as  a 
Sale  would  be,  it  muft  be  more  particularly  hard  to  do 
it  in  the  prefent  Cafe,  when  the  Daughters,  for  whom 
they  are  to  be  raifed,  are  of  luch  tender  Years;  and 
when  it  moreover  appears  to  have  been  the  plain  In- 
tention of  the  Maker  of  the  Settlement,  to  preferve 
the  Bulk  of  his  Ellate  in  his  Name  and  Family. 

OhjeSi.  The  Word  [Portion]  always  implies  a  Sum 
in  grofs,  and  to  be  paid  all  at  once. 

Refp.  If  the  Daughters  are  fure  of  their  Portions, 
tho'  the  fame  are  not  to  be  raifed  or  paid  in  fo  benefi- 
cial a  Manner  as  they  would  have  them,  it  is  however 
fuflicient;  the  Writ  de  rationabili  parte  bonorum  never  re- 
quired that  the  Childrens  Shares  Ihould  be  paid  in  a 
grofs  Sum. 

Vol.  II.  7  O  It 
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It  Is  obfervable,  that  the  Power  given  or  referved 
by  Evelyn  the  Father  to  charge  the  Land  with  6000/. 
is  by  Leafe,  Mortgage,  or  otherwife,  without  Reftri£lion; 
but  when  he  comes  to  make  a  Settlement  of  his  Fee- 
limple  Lands,  his  Son's  Power  of  Leafing  for  raifing 
Daughters  Portions  is  retrained,  fo  as  fuch  Leaje  or 
Leafes  fijall  ceafe  and  determine  when  the  Money  /Jjall  be 
raffed.  Now  this  is  the  ftrongeft  Argument  imagi- 
nable, that  Evelyn  the  Father  did  not  intend  a  Sale  of  the 
Premises  for  the  railing  of  thefe  Portions,  but  only  to 
do  it  by  Perception  of  Profits,  when  even  a  Leafe 
thereof  was  not  to  continue  after  the  Portions  raifed; 
which  could  not  be,  if  after  thofe  Sums  were  raifed, 
and  the  Children  paid,  the  Term  were  ftill  to  lubiiil 
for  the  Benefit  of  a  Purchafer  or  Mortgagee ;  it  is  not 
poffible  that  the  Term  can  ceafe  upon  railing  the  Por- 
tions in  any  other  Senfe  or  Way,  than  by  railing  them 
out  of  the  growing  Profits ;  and  then  tho'  the  Execu- 
tion of  the  Power  by  Evelyn  the  Son,  w^ere  it  defecSlive, 
would  be  fupplied  or  helped  in  Equity,  yet  where  it 
comes  to  exceed  the  Power,  Equity  will  never  fupport 
fuch  Excels.  The  Truth  is,  there  may  be  fome  Hard-; 
Ihip  either  Way,  to  the  Daughters  of  Evelyn  the  Son  on 
the  one  Side,  and  to  the  Remainder-man  the  Brother 
on  the  other;  but  the  greater  Hardfliip  feems  likely  to 
fall  on  the  Remainder-man,  if  the  Eitate  (being  a  Re- 
verfion)  fhould  now  be  fold  ;  whereas  if  the  Daugh- 
ters' have  their  Portions  of  8000  /.  tho'  not  paid  in 
fo  beneficial  a  Manner  as  they  could  willi,  it  ftill  is  a 
plentiful  Provifion.  In  the  next  Place,  it  appears  that 
the  Power  to  raife  the  Portions  for  the  Daughters  of 
Evelyn  the  Son,  was  fo  as  the  fame  fJjould  not  exceed  the 
Portion  which  their  Father  /hould  have  with  his  Wife,  which 
being  but  8000  /.  is  the  fame  as  if  it  had  been  expref- 
fed  in  the  Power,  that  the  Daughters  Portions  lliould 
not  exceed  that  Sum;  and  this  (hews  that  Intereft  for 
4  the 
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the  8000  /.  was  not  to  be  iraifed,  for  that  might  double 
the  Sum,  and  eat  up  all  the  Reverfion.  And  as  to  this 
Point,  what  has  been  cited  from  the  Cafe  of  Lord  Kil- 
murty  verius  Dr.  Gery,  Salk.  538.  is  not  applicable,  the 
Decree  there  being  grounded  on  the  particular  Circum- 
ftances  of  the  Cafe :  The  Power  arofe  upon  a  Settlement 
made  with  the  Approbation  of  Trullees  by  a  Perfon 
during  his  Infancy,  and  confirmed  by  A£1  of  Parlia- 
rnent  ;  by  the  Settlement  a  Power  was  reierved  of 
charging  divers  of  thofe  Lands  at  any  Time  during 
Jiis  Life  with  the  Sum  of  3000  /.  he  borrowed  this  Sum 
of  the  Do6lor,  and  having  executed  his  Power  while 
an  Infant,  died  foon  after  he  came  to  Age ;  the  Plain- 
tiff his  Son  brought  his  Bill  to  redeem  on  Payment  of 
the  principal  Sum  borrowed  ;  but  the  Court  then  de- 
creed a  Redemption  upon  the  common  Terms  of  Pay- 
ment of  Principal,  Intereft  and  Coifs;  becaufe  here 
was  a  Power  given  to  him  to  raife  Money,  and  irame* 
diately  to  give  Security,  which  was  actually  done  ;  and 
altho'  (perhaps)  had  he  been  of  Age  at  that  Time,  he 
Ihoulu  have  been  obliged  to  keep  down  the  Intereft 
during  his  Life,  yet  being  an  Infant  at  the  Time  in- 
tended for  the  Execution  of  this  Power,  and  therefore 
not  capable  of  making  his  Perfon  liable  to  any  Part  of 
the  Engagementj  the  Land  muft,  from  the  Necellity 
of  the  Thing,  have  flood  engaged  for  Intereft  as  well 
as  Principal,  or  It  had  been  impoffible  for  him  during 
his  Infancy  to  have  ralfed  any  Money  at  all,  which  the 
Nature  of  the  Tranfa6lions  required. 

Laflly,  His  Honour  cited  moft  of  the  Cafes  that  had 
been  adjudged  In  Relation  to  Portions  charged  on  real 
Eifates ;  but  took  Notice,  that  the  following  were  the 
principal  Cales  proving  that  when  no  Time  was  limited 
for  the  Payment  of  Portions,  and  the  Daughters  claim- 
ing the  fame  were  of  tender  Years,  tho'  the  Right 

to 
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to  the  Portions  veiled  in  fuch  Infant  Daughters,  vet 
they  were  to  be  raifed  by  Rents  and  Profits  : 

Firft,  2  Fern.  72.  Earl  of  Rivers  verfus  Earl  of  Der- 
by, where  on  a  Marriage,  Lands  were  limited  to  the 
Hiilband  for  Life,  Remainder  to  the  Wife  for  Life, 
Remainder  to  the  firft,  i^c.  Son  in  Tail  Male,  Re- 
mainder to  J.  S.  in  Fee ;  Provifo,  that  if  there  fhould 
be  no  Ifliie  Male,  and  a  Daughter  of  the  Marriage  li- 
ving at  the  Death  of  the  Hulband,  then  the  Truftees 
flioLild  ftand  feifed  of  the  Premifles,  to  the  Intent  that 
luch  Daughter  fliould  receive  10,000/.  out  of  the 
Rents,  Revenues  and  Profits  thereof,  and  100/.  per 
Annum  for  Maintenance,  and  this  10,000  /.  to  be  for 
her  Portion,  without  appointing  any  Time  of  Payment: 
There  was  no  Son,  and  but  one  Daughter,  who  ha- 
ving lived  to  feventeen  died  unmarried  :  Decreed  that 
the  Portion  of  1 0,000  /.  did  go  to  her  Executor,  and 
was  to  be  raifed  out  of  the  Profits  by  the  Truftees  ;  fo 
-^  that  here  was  the  Cafe  of  a  Portion  vefted,  decreed  to 

be  paid  out  of  the  Profits ;  and,  which  was  likewife  a 
farther  Anfwer  to  the  Objeftion,  that  by  the  Word 
[Portion]  was  to  be  meant  a  Sum  to  be  paid  in  grofs. 

(a)  Ante  Secondly,  That  of  (a)  Ivy  verfus  Gilbert,  decreed  by 

^'  Lord  Macclesfield,  and  affirmed  by  the  Houfe  of  Lords, 

where  a  Truft  Term  was  limited  to  raife  1500/.  for 
Daughters  Portions  by  Rents,  Iftlies  and  Profits,  or  by 
leafing  for  one,  two,  or  three  Lives  at  the  old  Rent ; 
and  decreed  that  the  directing  the  Portion  to  be  raifed 
in  this  particular  Manner,  implied  a  Negative,  that  it 
IKould  be  raifed  in  no  other  Manner,  and  therefore  not 
by  Mortgage  or  Sale,  nor  any  more  Money  be  raifed 
than  the  1500/.  without  Intereft;  which  was  exa^lly 
the  fame  with  the  principal  Cafe,  an  Inftance  of  a  Por- 
tion to  be  raifed  by  Perception  of  Profits  without  In- 
tereft ;  And  his  Honour  concluded,  that  there  was  not 
I  one 
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one  lingle  Precedent  where  a  Sale  had  been  decreed  of 
a  Trull:  Term  for  a  Portion  appointed  to  be  raifed  by 
Rents  and  Profits,  and  no  Time  limited  for  Payment. 

The  Lord  Raymond .rtXxtdi  much  on  the  Intention  of 
the  Maker  of  the  Settlement,  which  appeared  to  be 
plainly  for  preferving  the  Eftate  in  the  Male  Line  of  the 
Family  ;  fo  that  there  could  be  no  Defign  to  extend 
the  Power  for  raifing  Portions  for  Daughters  to  a  Sale 
or  Mortgage;  confequently  fuch  Power  being  neither 
exprefs  or  implied,  nor  any  Time  limited  for  the  Pay- 
ment of  the  Portions,  it  would  (he  thought)  be  ex- 
treme hard  for  the  Court  to  decree  that  which  would 
prove  the  Deftruftion  of  the  Eftate,  againft  the  Inten- 
tion of  the  Party  ^. 

*  This  Decree  was  afterwards  appealed  from  to  the  Houfe  of  Lords, 
where,  on  the  2d  May  1 733,  the  Parties  on  both  Sides  came  to  an  Agree- 
ment, which  (7  Geo.  2.)  was  confirmed  by  an  A61  of  Parliament. 
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cifc  190.  King  verfus  Cotton. 

{a\  Vide  ante  ,  .. 

Cafe  103.  §  'HE  {a)  former  Decree  being  ordered  to  be 
makes Tvo-  \  wlthoLit  Prejudice  to  any  Relief  which  the  then 
luntaryCon-  Defendant  King  might  have,  he  now  preferred  his 
Truft  for  his  Bill  agalnft  the  feveral  younger  Children  of  his  Wife 
Children,     ^^^  Ludv  Cottoni.    bv  her  former  Hufband  Sir  Thomas 

and  keeps  iir  -/ii        tJ^  i-         tT 

it  in  his  Cotton^  and  alio  agamlt  the  Lady  Cotton  nis  Wire,  to 
own  Power,  ^^j.  ^^^^    ^^  feveral   Settlements   made  by  her  before 

or  in  the  ,  ,  1    •      •n-'  • 

Hands  of  his  her  Marriage  with  the  Plalntift,  as  being  made  with- 
k ff got  from  ^"•^  his  Privity,  and  while  Ihe  appeared  the  vifible 
him,  this  Owner  of  the  Eftate,  and  thereby  induced  him  to 
bilfd  hfm  r  marry  her ;  all  which  Settlements  were  made  by  his 
but  where  a  Wife  in  Truit  for  her  felf  until  her  fecond  Marriage, 
liTi^V'^'"''  ^"^^  afterwards  for  her  younger  Children  refpeftively ; 
firft Hufband  |^^^j.  jj.  j^gj^jj  now  proved  that  theie  Provifions  by  Lady 

makes afuit-  r       1  ->!  -i  1  i      i     r         1 

able  Provi-  Cotton  \Q>x  her  younger  Children  were  made  berore  her 

bcSJeV'"""  Marriage-Treaty  with  the  Plaintiff  King  was  begun. 

Treaty  for  and  In  2.  publlck  Manner  ;  that  fhe  herfelf  defired  they 

MarHage'^;  might  be  publlck ;   that   Hie  made  an  Entertainment 

this  is  good,  for  feveral  of  her  Tenants,  whereat  being  prefent,  Ihe 

bicto°bea-  acquainted  them  her  younger  Son  Stephen  was  to  be 

voided  by  a  [heij-  Landlord,  in  cafe  (he  married  again,  and  if  fhe 

fecond  Huf-  .     , 

band.  I  married, 
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married,  her  fecond  Hufband  {Inould  marry  her  for 
Love  J  and  it  appearing  that  Ihe  had  referved  to  her- 
{elf  out  of  thefe  voluntary  Settlements,  her  original 
Jointure  made  by  ^\x  Thomas  Cotton  (being  420/.  per 
Annum  Rent-charge ;)  that  Ihe  had  nine  younger  Chil- 
dren by  her  former  Hufband  Sir  Thomas^  who,  at  beft, 
were  very  ilenderly  provided  for ;  and  farther,  that  the 
Plaintiff  Mr.  King^  when  he  married  Lady  Cotton^  was 
in  very  mean  Circumilances,  an  Half-pay  Lieutenant 
in  Ireland^  had  two  Sons  by  a  former  Wife,  and  that 
he  had  a  confiderable  Sum  of  Money  with  Lady  Cot- 
ton^ as  fhe  had  been  Executrix  and  refiduary  Legatee 
of  her  former  Hufband  Sir  Thomas',  fo  that  it  was  evi- 
dent there  had  been  no  Fraud  or  Impofition  on  the 
Plaintiff  Mr.  King^  who  did  not  fo  -much  as  pretend  he 
could  make  any  Settlement  or  Jointure  on  Lady  Cotton: 

For  thefe  Reafous  the  Lord  Chancellor  difmifTed  the 
Plaintiff  Mr.  King's  Bill,  as  to  that  Part  of  .it  which 
fought  to  fet  afide  any  of  the  Settlements  made  by 
Lady  Cotton  in  Trult  for  her  younger  Children  ;  faying 
it  was  a  very  reafonable  Thing  for  a  Widow,  while  it 
was  in  her  Power,  to  make  a  Proviiion  for  her  Children 
by  her  former  Hufband,  and  this  being  before  her  Trea- 
ty of  Marriage  with  Mr.  King,  it  had  been  impoffible 
to  have  asked  him  to  be  a  Party  thereto,  he  not  being 
then  thought  of;  that  though  an  Allignment  had  been 
made  by  the  Lady  Cotton  only  to  a  Friend,  and  not  a 
Child,  a  meer  voluntary  Gift  before  the  Marriage-Trea* 
ty,  in  a  Cafe  fo  circumflanced  as  this  was,  might  be 
binding ;  and  as  to  the  South-Sea  Stock,  though  there 
was  no  acliial  Alignment  by  Deed,  but  only  a  Cove- 
nant to  transfer,  yet  this  was  fuch  an  Aflignment- as 
would  bind  Mr.  King ;  for  it  was  not  like  a  Bond  from 
Lady  Cotton  to  pay  Money,  fince  here  Mr.  King  was  to 
pay  none,  nor  to  part  with  any  Thing  which  was  his, 
it  was  only  a  Proviflon   made  by  Lady  Cotton   before 

her 
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her  iMarrlage  Treaty  with  the  Plaintiff,  that  in  Cafe  of 
her  Marriage  fiich  a  Part  of  her  Eftate  fhould  go  to 
her  Children,  which  was  but  realonable  ;  and  yet,  con- 
trary to  this  Provifion  made  for  the  Children,  he  him- 
fclf  had  fold  this  Stock  and  received  the  Money,  be- 
iides  a  farther  Sum  of  looo  /.  South  Sea  Stock 
which  Lady  Cotton  had  not  aiTigned  ;  that  here  the 
younger  Children  had  the  Law  on  their  Side,  and  had 
recovered  Damages  in  an  A6lion  of  Covenant,  which 
Benefit  he  could  not  take  from  them.  Note  ;  Tliey 
recovered  not  only  the  Value  of  the  Stock,  but  alio 
all  the  Dividends  iince  the  fecond  Marriage. 


"b^ 


In  this  Cafe  one  Point  arofe,  concerning  which  the 
Court  gave  no  Opinion  ;  and  it  was  this :  Lady  Cotton 
a  Jointrefs  for  Life  of  an  Eftate  at  Ea/Ijer  in  Surrey,  de- 
mifed  the  fame  to  Truftees  for  ninety-nine  Years,  if 
ihe  fo  long  lived,  in  Truft  for  herfelf  during  her  Wi- 
dowhood, and  after  her  Marriage,  then  in  Truft  for  one 
of  her  younger  Sons  John  Salisbury  Cotton,  and  the  Heirs 
of  his  Body,  and  if  he  died  without  Iffue,  the  Re- 
mainder in  Truft  for  her  next  younger  Son  the  De- 
fendant Linch  Salisbury  Cotton)  John  Salisbury  Cotton  died 
without  Ift'ue  and  inteftate,  and  the  Qiieftion  was, 
Whether  the  Truft  of  this  Term  fhould  go  to  his  Mo- 
ther as  Admlniftratrix  to  him,  fubjeft  to  the  Statute 
of  Diftribution,  or  to  the  next  Son  in  Remainder? 

It  was  Infifted  for  the  Lady  Cotton,  that  in  the  Li- 
mitation of  the  Truft  of  the  Term  to  John  Salisbury 
Cotton  and  the  Heirs  of  his  Body,  with  Remainder 
over,  fuch  Remainder  over  being  only  of  a  Truft  of 
a  Term,  was  void. 

On  the  other  Side  it  was  contended,  that   the  only 

Reafon  why  the  Truft:  of  a  Term  could  not  be  limited 

I  to 
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to  one  and  the  Heirs  of  his  Body,  with  Remainder 
over,  was,  becaufe  this  would  make  a  Perpetuity; 
but  here  could  be  no  Perpetuity,  in  Regard  the  whole 
Term  was  to  determine  whenever  Lady  Cotton  fhould 
die,  juft  as  if  (he  had  made  a  Leafe  of  her  Jointure 
Lands  to  a  Truftee  for  ninety-nine  Years,  if  (he  fo 
long  lived,  in  Truft  for  A.  and  the  Heirs  of  his  Body ; 
but  if  A.  fhould  die  without  Heirs  of  his  Body,  living 
Lady  Cotton.,  then  to  B.  this  had  been  good.  Ideo  qu^er. 
tho*  it  feems  rather  to  be  a  good  Limitation  of  the 
Truft,  and  within  the  Reafon  of  the  Duke  of  Nor- 
folk's  Cafe,  and  the  feveral  other  fubfequent  Refolu- 
tions  grounded  thereupon. 
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are  191.  Sir  Edward  Maitfell,  Bart.  Plaintiff; 

Lord  Chan- 

mond,  Lord  <J         Clt  ,  3 

Chief  Baron 

Reynolds.        >-j— 1  r  T    1    •  r  1     • 

Truftees  for  F  Drvai'd  Vaughan^  Elq;  feited  in  Fee  of  Lands  in  Car- 
fupporting  martbcn/Jme  of  1630  /.  per  Annum,   made  his  Will 

RemaSrs  ^^^^^  ^^^^  ^oth  of  No^m^^r  1 68 3,  and  devifed  the  Pre- 
joiningtode-  milTes  to  Truftecs  (Sir  Edward  Manjell  -a-udi  Arthur  Mmfell) 
gunVof"a'  and  their  Heirs,  to  the  Ufe  of  his  Sifter  Dorothy  Loyd 
Breach  of  widow  for  her  Life,  Remainder  to  the  faid  Truftees 
no'^Di'verfity  and  their  Heirs  during  the  Life  of  Dorothy,  in  Truft 
whether  the  jq  prefcrve  Contingent  Remainders,  Remainder  to  the 

Settlement  r        r     i         r    n       !_>         ry  r    -r^  /        •       m    m     ■»       i 

be  voiunta-  Uie  01  the  hrit,  iSfc.  Sons  or  Dorothy  in  Tail  Male 
xy,  or  for  a  fuccefiivelv.  Remainder    to  the  Ufe  of  the  Teftator's 

valiMDle  J  ^  r        '  r  c  »  •   i 

Confidcra-  Couftn  Edivard  Manfell  in  Fee ;  loon  after  which  the 
vv^i'i  oniyf  Teftator  dying  without  Ifl'ue,  Dorothy  Loyd  the  Devi- 
fee  for  Life,  enters  and  intermarries  with  Sir  Edward 
Manfell  the  Plaintift^'s  Father ;  afterwards  Sir  Edward 
Manfell  and  Dorothy  his  Wife,  together  with  Edward 
Manfell  the  Remaindei-man  in  Fee,  join  in  a  Feoffment 
to  I'ruftees  to  the  Ufe  of  Sir  Edward  Manfell  the  F]uf- 
band  of  Dorothy  and  his  Heirs,  and  covenant  by  the 
I  fame 
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fame  Indenture  to  levy  a  Fine  at  the  next  grand  Sef- 
fions  to  be  held  for  the  County  of  Carmarthen,  to  the 
fame  Truftees,  and  to  the  fame  Ufes.  I'he  1  ruftees 
for  prefer ving  the  contingent  Remainders  in  the  Will, 
by  Indentures  of  Leafe  and  Releafe  dated  the  23d  and 
24th  of  July  i6?>6.  conveyed  the  Premifies  to  Sir 
Edward  Manfell  the  Hufband  of  Dorothy  in  Fee,  flie  at 
that  Time  being  enfient  with  a  Son.  On  the  7  th  of 
Augttfl  following.  Dame  Dorothy  had  liTue  by  Sir  Ed- 
ward Manfell  her  Hufband,  a  Son,  the  Plaintiff  (now) 
Sir  Edward  Manfell,  and  afterwards  feveral  other  Chil- 
dren ;  fubfequent  to  which  Sir  Edward  Manfell  the 
Father  made  his  Will,  and  being  feifed  in  Fee  of  dl- 
verle  other  Lands  befides  what  was  the  Vaiighan  Eftate, 
devifed  all  his  Lands  and  Tenements  In  general  Words 
to  his  Son  the  Plalntiif  for  Life,  Remainder  to  his  iirft, 
^c.  Sons  in  Tail  Male  fucceflively.  Remainder  to  the 
fecond  Son  of  Sir  Edward  Manfell  by  Dorothy  for  Life, 
with  Remainder  to  his  firft,  ^c.  Sons  in  Tail  Male  fuc- 
ceflively, and  died  leaving  feveral  Sons.  Dame  Dorothy 
his  Wife  alio  died. 

The  Plaintiff  the  eldeil  Son  of  the  Marriage  being 
barred  at  Law  of  his  Remainder  in  Tail  by  the  join- 
ing of  the  Trultees  before  his  Birth,  brought  his  Bill 
to  have  the  Benefit  of  the  Will  of  his  Uncle  Edward 
VaughMy  whereby  the  Premifles  were  devifed  to  his 
Mother  Dorothy  for  Life  only.  Remainder  to  Truftees 
during  her  Life  to  preferve  contingent  Remainders, 
with  Remainder  to  her  firft  Son  the  Plaintiff"  in  Tail ; 
and  that  the  Plaintiff  might  have  the  Benefit  of  the 
Settlement,  and  be  reinftated  in  the  Premlffes,  as  It 
there  had  been  no  Breach  of  Truft. 

This  Point,  {vi%,^  Whether  Truftees  for  preferving 
contingent  Remainders  joining  before  the  Birth  of 
a  Son  in  deftroying  them,  were  guilty  of  a  Breach  of 

Truft? 
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I'rull  ?  being  a  Matter  of  great  Confequence,  was  re- 
ferved  for  the  Opinion  of  the  Court,  who  now,  with 
the  Concurrence  of  the  Lord  Raymond  Chief  Juftice  of 
B.  R.  and  the  Lord  Chief  Baron  Reynolds,  decreed  the 
fame  to  be  a  Breach  of  Truft  in  them.     And  herein, 

ly?,  It  was  refolved,  that  the  Feoffment  and  Fine 
by  Sir  Edward  Manfell  and  Dorothy  his  Wife  did  not 
dellroy  the  contingent  Remainders  to  the  firft,  iffc. 
Sons  of  Dorothy,  but  that  the  Right  to  the  Freehold  in 
the  Truftees  did  fupport  them. 

idly,  That  when  the  Truftees  joined  in  the  Leafe 
and  Releafe  to  Sir  Edward  Manfell  (the  Plaintiff's  Fa- 
ther) and  his  Heirs,  this  deftroyed  the  contingent  Re- 
mainders. 

"^dly,  That  the  joining  of  the  Truftees  to  deftroy 
fuch  Remainders  was  a  plain  Breach  of  Truft;  and 
tho'  this  had  not  been  before  judicially  determined, 
yet  it  feemed  to  the  Court,  in  common  Senfe,  Reafon 
and  Juftice,  to  be  capable  of  no  other  Conftru£lion : 
For  when  Truftees  are  appointed  to  preferve  an  Eftate 
in  a  Family,  and  for  no  other  Purpofe,  and  they,  in- 
ftead  of  preferving  it,  do  a  wilful  A£1:  with  an  Intent, 
and  in  Order  to  deftroy  it,  how  can  this  be  otherwife 
than  a  plain  Breach  of  Truft,  or  how  can  it  be  ren- 
dered clearer  than  by  barely  putting  the  Cafe? 
Should  the  Court  hold  it  no  Breach  of  Truft,  or 
pafs  it  by  with  Impunity,  it  would  be  making  Pro- 
clamation, that  the  Truftees  in  all  the  great  Settle- 
ments in  England  were  at  Liberty  to  deftroy  what  they 
had  been  intrufted  only  to  preferve.  Indeed,  where  an 
Eftate  is  limited  to  A.  for  Life,  Remainder  to  his  firft, 
^c.  Sons  in  Tail,  tho'  it  be  a  plain  Wrong  and  Tort 
in  him  to  do  any  A£l  which  will  deftroy  thofe  contin- 
gent Remainders  before  the  Birth  of  a  Son,  notwlth- 
I  ftanding 
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If  the  Per- 
rons claim- 


ftanding  his  legal  Power  of  doing  fo,  yet  as  in  this 
Cafe  there  is  no  Truftee,  there  can  be   no  Trurt,   nor 
confequently  any  Breach   of   Truif,    and   therefore  a 
Court  of  Equity  may  have  no  Cognizance  of  fuch  a 
Cafe,  nor  Handle  for  Rehef,  the  ]\Iatter  being  left  pure- 
ly to  the  Common  Law.      But  to  prevent  this  Incon- 
venience, has  the  Remedy  of  appointing  Truil:ees  been 
invented,  on  Purpofe  to  difable  the  Tenant  for  Life  from 
doing  fuch  Injury  to  his  Iflue,  which  is  not  a  very  old 
Invention.     Now,  as  it  was  a  Tort  in  the  Tenant  for 
Life,  (where  there  were  no  Truftees)  to  deftroy  con- 
tingent Remainders,  fo  muft  it  more  plainly  be  one  in 
Truftees  to  join  in  the  Deftruftion  of  them,  being  con- 
trary to  their  Truft,  upon  which  Account  only  is  fuch 
A61  of  theirs  puniiliable  in  a  Court  of  Equity. 

Then  as  to  the  Remedy:  Had  the  Premififes  been  con- 
veyed to  one  without  Notice  and  for  a  valuable  Conli-  ing  under 
deration,  fuch  Purchafer  muft  have  held  the  Lands  dif-  jJ^-^Juft^ 
charged  of  the  Truft,  and  the  Son  of  the  Marriage  who  have  Notice 
was  injured  by  the  Breach  of  Truft,  have  taken  his  Re-  °hey  arVf^b- 
medy  againft  the  Truftees  only,  who  would  have  been  K*  to  the 
decreed  to  purchafe  Lands  with  their  own  Money,  equal  ^^\i  the" 
in  Value  to  the  Lands  fold,  and  to  hold  them  upon  the  Conveyance 
fame  Trufts  and  Limitations  as  they  held  thofe  fold  by  ry,  or  with- 
them.   But  even  in  Cafe  of  a  Purchafe,  if  the  Purchafer  ^yg^'J^J^fj' 
had  Notice  of  the  Truft  which  the  Truftees  were  fubje£l  deration  ; 
to,  as  annexed  to  their  Eftate,  fuch  Notice  would  have  ^"'  '^J°''  ^ 

'  ,  .  '  valuable 

made  him  liable  to  the  fame  Truft ;    fo  if  there  had  Confidera- 
been  a  voluntary  Conveyance  made  of  this  Eftate,   tho'  ^""hou^No- 
without  Notice,    the  voluntary  Grantee   would  have  tice,  the 
flood  in  the  Place  of  his  Grantors,  and  have  been  liable  wni'^hoid'^the 
to   the  Truft,  in  the   fame  Manner    as  the   Truftees  l-and  dif- 
themfelves  were:    But   in  the  prefent  Cafe  it  is  much  the fruftees 
ftronger  ;  for  here  was  not  only  Notice  of  the  Truft,  muftbuyand 
but  the  Conveyance    itfelf  voluntary,   and    made   to  Land  to  the 
Sir  Edtvard  Manfell  the  Plaintiff's  Father  (who  was  the  f^n^^ufes. 
Vol.  IL  7  R  Tenant 
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Tenant  for  Life)  and  was  himfelf  Particeps  criminn^ 
nay  one  for  whole  Sake  and  Intereft  all  this  had  been 
done.  So  that  the  Lands  conveyed  by  thefe  Truftees 
muft  now  remain  liable  to  the  fame  Truib,  as  they 
were  when  the  Truitees  joined  in  the  Conveyance  to 
Sir  Edrvnrd  Manfell. 

As  to  what  has  been  mentioned  from  Polkxfens  Rep. 
250.  "  that  Truftees  were  never  piinilhed  in  Equity 
"  when  they  broke  their  Trufts,"  that  was  faid  by  Mr. 
PoUexfen  when  of  Counfel,  <^  arguendo  only;  and  it  is 
obfervable,  that  ftill  this  Saying  admits  it  to  be  a  Breach 
of  Trurt,  which  of  Courfe  feems  punilhahle  in  a  Court 
of  Equity.  However,  to  outweigh  this,  there  is  the 
(tf)  Vol.1.  Cafe  of  (a)  Pye  and  Gorge  reported  in  SalL  680.  which 
is  of  greater  Authority  than  the  DiBum  of  PoUexfen 
as  Counfel  ;  it  being  there  declared  by  Lord  Harcourt 
(tho'  not  decreed,  as  the  Book  fays)  that  Truftees  for 
preferving  contingent  Remainders  are  punilhable  as 
for  a  Breach  of  I'ruft,  if  they  join  in  a  Conveyance 
to  deflroy  them :  And  for  Englefcld's  Cafe  in  1  Fern. 
445,  446,  where  there  was  a  Deftruflion  of  a  con- 
tingent Remainder,  that  was  determined  only  upon 
the  P'raud  appearing  therein  ;  befides,  there  being  no 
Truftees,  there  could  be  no  Truft;  nor  confequently 
any  Breach  thereof. 

It  has  been  contended,  that  tho'  in  all  Settlements 
on  Marriage,  or  for  other  valuable  Confideration,  it 
would  be  a  Breach  of  Truft  in  the  Truftees  to  join  in 
the  deftroying  contingent  Remainders,  yet  it  is  other- 
wife  in  Cafe  of  Remainders  created  by  a  Will,  or  o- 
ther  voluntary  Settlement ;  but  in  Reality  it  is  as 
much  a  Breach  of  Truft  in  one  Cafe  as  in  the  other ; 
it  cannot  be  denied,  but  that  if  I  make  a  voluntary 
Conveyance  in  Truft  for  my  felf,  and  my  Truftees  fell 
the  Eftate,  or  convey  it  to  another  for  any  valuable 
I  Confideration 
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Confideration,  without  Notice,  I  have,  notwithftanding, 
a  Remedy  agalnft  them  for  this  Breach  of  Truft;  and 
whether  they  do  It  by  a  voluntary  Conveyance,  or  nor, 
is  not  material,  for  itill  every  Truftee  ought  to  be 
faithful  to  his  Truft.  [With  regard  to  the  Cafe  of  Ely 
[or  Elje]  verlus  Oshra,  i  Fern.  7^4.  where  the  Marriage 
Settlement  was  to  the  Ufe  of  the  Husband  for  ninety- 
nine  Years,  if  he  fo  long  lived,  Remainder  to  Truftees 
during  the  Life  of  the  Husband  to  preferve  contingent 
Remainders,  Remainder  to  the  Wife  for  her  Jointure, 
Remainder  to  the  Heirs  of  the  Body  of  the  Husband 
by  the  Wife,  Remainder  to  the  right  Heirs  of  the 
Hufband  ;  which  Settlement  was  made  by  the  Huf- 
band,  and  he  having  two  Sons,  joined  with  his  Wife, 
his  eldeft  Son,  and  the  Truftees,  in  a  Fine,  upon  which 
it  being  obje£led  that  this  was  a  Breach  of  Truft  in 
the  Truftees,  the  Court  is  faid  to  have  held  it  was  not ; 
for  that  the  firft  Son  was  in  Equity  as  Tenant  in  Tail, 
and  he  having  joined  with  the  Truftees,  made  it  no 
Breach  of  Truft;  The  (a)  Report  of  this  Cafe  is  not  fa-  («)SeeVoi.r, 
tisfaftory ;  it  cannot  be  faid  that  the  eldeft  Son,  where  t^hiscrrbTs^ 
the  Remainder  is  limited  to  the  Heirs  of  the  Body  sported  dif- 
of  the  Husband  by  the  Wife,  can,  during  the  Life  of  '^'^^'"^* 
the  Husband,  have  any  Eftare  vefted  in  him  in  Equi- 
ty, more  than  he  has  at  Law,  for  Nemo  efl  h^res  vi- 
ventis  ^ ;]  And  as  to  that  of  {b)  Winn'm^ton  verfus  Fo-  (*)  ^oi.  L 
ley,  where  Lands  were  fettled  on  Marriage  to  the  Huf- 
band for  ninety-nine  Years,  if  he  fhould  fo  long 
live.  Remainder  to  Truftees  to  preferve  contingent 
Remainders,  Remainder  to  the  firft,  ^c.  Sons  of  the 
Marriage  in  lail  Male  fucceflively,  Remainder  to  the 
firft,  ilfc.  Sons  by  any  other  Marriage  in  Tail  Male ;  the 
Husband  had  a  Son,  the  W^ife  died,  and  the  Son  being 
about  an  advantageous  Alatch,  the  furviving  Truftee 
apprehending  himfelf  to  be  a  Truftee  for  all  the  Sons, 
would  not  join  in  a  Recovery  without  a  Decree,  which 
was  accordingly  had,  direiling  him  to  join  therein  ; 

One 

*  Note ;  This  particular  Cafe  was  obferved  only  by  Lord  Raymond. 
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One  Reafon  of  that  Decree  was,  for  that  this,  by  ma- 
king the  Son  Tenant  for  iJfe  inftead  of  Tenant  in  Tail, 
would  be  a  Means  of  preierving  the  Eftate  the  longer 
in  the  Family  ;  but  Lord  Macclesfield  (then  Chancellor) 
moreover  obferved,  that  the  Wife  of  Mr.  Winnington 
the  Father  being  dead,  there  could  be  no  more  contin- 
gent Remainders  within  the  Confideration  of  the  Mar- 
riage Settlement,  and  therefore  it  was  reafonable  to  de- 
cree the  Truftee  to  join.  But  in  the  prefent  Cafe  there 
are  none  of  thefe  Circumftances,  no  Decree  for  the 
Truftees  to  join,  could  poilibly  have  been  obtained  here. 

With  Regard  to  the  Cafe  of  Pye  and  Gorge  (men- 
tioned above)  where  a  third  Perfon  fettled  Lands  on 
the  Hufband  for  ninety-nine  Years  if  he  Ihould  fo  long 
live.  Remainder  to  Truftees  and  their  Heirs  during  the 
Life  of  the  Hufband,  to  fupport  contingent  Remainders, 
Remainder  to  the  firft,  ^c.  Son  of  the  Hufband  by  the 
Marriage,  Remainder  to  the  right  Heirs  of  the  Huf- 
band; the  Hufband,  Wife  and  Truftees  joined  in  a 
Sale  of  the  Premiffes ;  after  which  the  Hufband  and 
Wife  dying  without  ever  having  had  IfTue,  a  remote 
Heir  brought  his  Bill  to  be  relieved  againft  this  Con- 
veyance as  a  Breach  of  Truft,  which  Bill  was  difmilTed, 
.for  that  fuch  remote  Heir  was  not  intended  to  be  pro- 
vided for  by  that  Settlement ;  to  bring  that  Deter- 
mination to  this  Cafe,  it  muft  be  fuppofed,  that  if  a. 
Son  had  afterwards  been  born,  the  Lord  Chancellor  would 
not  have  declared  it  a  Breach  of  Truft ;  whereas  his 
Lordihip  did  there  actually  declare  it  to  be  a  dangerous 
Experiment  for  Truftees  in  any  Caje  to  deftroy  Re- 
mainders which  they  were  appointed  by  the  Settlement 
to  preferve. 

The  Cafe  of  'Plat  verfus  Sprigg,  2  Vern.  303.  where 

a  Man  having  mortgaged  and   incumbered  his   Eftate, 

fettled  it  on  himfelf  for  Life,    Remainder  to  Truftees 

during  his  Life,   to   preferve  contingent  Remainders, 

I  Remainder 
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Remainder  to  his  Wife  for  Life,  Remainder  to  their 
firft,  ^c.  Son  in.  Tail ;  the  Hufband  having  no  Iffue 
articled  to  fell  to  one,  who  brought  his  Bill  for  a 
fpecific  Execution  of  the  Articles,  and  to  compel 
the  Truftees  to  join  in  Conveyances;  and  it  appear- 
ing that  the  Mortgagee  threatned  to  enter,  and  fore- 
clofe,  and  the  Wife  of  the  Vendor  confentlng  in 
Court  to  a  Sale,  the  Truftees  thereupon  were  de- 
creed to  join :  Now  it  is  to  be  obferved,  Firfl^  That 
there  did  not  appear  in  this  Cafe  ever  to  have  been 
IfTue.  Secondly^  That  the  Mortgagee  might  have 
fwallowed  up  all  by  his  Mortgage.  And,  Thirdly, 
That  (as  was  done  in  the  Cafe  of  Winnington  verfus 
Foley)  the  Truftees  were  decreed  to  join ;  whereas  no 
fuch  Circumftances  are  found  in  the  prefent  Cafe  : 
Befides,  where  the  Hufband  and  Wife  were  much  in 
Years,  had  no  Profpe£l:  of  IfTue,  and  the  Eftate  in 
Debt,  the  Courts  may  perhaps  have  formerly  gone 
fo  far  as  to  decree  Truftees  to  join  in  a  Sale,  which 
however  was  going  too  far ;  but  the  principal  Cafe 
appears  with  a  quite  different  Afped:,  the  mar- 
ried Couple  young,  the  Wife  enjient  when  the 
Truftees  joined  to  bar  the  Remainders,  and  the 
Conveyance  by  the  Truftees  made  on  Purpofe  to 
bar  this  Child  then  fo  near  its  Birth :  So  that  were 
there  no  Precedent  for  Relief,  yet  the  Reafon  and  Ju- 
ftice  of  the  Cafe  Is  fo  ftrong,  that  unlefs  Precedents 
could  be  produced  in  the  very  Point  againft  it,  the  Aft 
of  the  Truftees  ought  to  be  deemed  a  Breach  of  Truft, 
and  punifhed  as  fuch ;  and  therefore  the  Land  in  the 
Hands  of  the  voluntary  Grantee  muft  be  affe6led  with, 
and  liable  to,   the  Truft. 

Let  all  Parties  join  in  making  fuch  an  Eftate  to  the 
Plaintiff,  as  he  would  have  been  intitled  to  under 
Mr.  Faughans  Will,  if  thefe  contingent  Remainders 
had  not  been  deftroyed,  that  is,  an  Eftate  in  Tail 
Male,  is'c. 

Vol.  IL  7  S  Edward 
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Cafe  192.  Edv^ard  Stanley,  Plaijitiffy 

Argument  of 

m/ii'S.  Sir  John   Leigh  Admini-\ 

'tii '''      pat  or  of  Francis  Leigh  \j),f,,,,j^,,^, 

by  Bill  of  Revi'vor,  and\      ' 

Chrijlopher  Hiiffey,         J 


jf' 


THE  Cafe  Is  this :  Dorothy  Lenndvd  poirefled  of  Lands 
in  Surrey  for  the  Refidue  of  a  Term  of  500  Years, 


One  poflef- 
fedofaTerm 

devifes  it  to  ^  in  :iurrey 
A.  for  Life,  pn  the  29th  of  July  1729  made  her  Will,  and  devifed 
iiis"firft,Sr°  thefe  Lands  to  the  Defendant  Hujfeyfor  the  Remainder 
Son  in  Tail  of  i\^q  Term,  in  Truft  to  raife  Money  by  Sale  or  Mort- 
ly^Remain-  gagc  to  difcharge  her  Debts  and  Legacies,  and  after 
del-  to  Ills     Payment  thereof,  to  permit  her  Nephew  Francis  Lei^h 

Daughter,  •',   ,  .  >-  •  ii      i       r»  j   t^      /'  r 

and  i(  A.  and  his  Aihgns  to  receive  all  the  Rents  and  Fronts  ot 
fhaii  have     ^.j^g  Premiffcs   fdeduding  an  Annuity  of    100/.    per 

neither  bon  ^  i\rri  c      y       i    •  i 

nor  Daugh-  Annum  given  to  her  Mother)  lor  io  long  or  the  laid 
j'^s^^^y  Term  as  he  ftiould  happen  to  live,  and  after  his  De- 
dies  iiavino;    ceafe  to  the  Ufe  of  the  firfl:  Son  of  Francis  Leigh,  and 

neverjiad  a  ^j^^  ^^;^^  j^^^^j^    ^^  ^^^^  g^^^^  ^f    ^^.^^^    ^^^^    ^^^^^    ^^j   j^ 

Daughter;    Default  thereof,  to  the  fecond  and  other  Sons  of  i^Mw- 
overto  7^5.  cis  Leigh  feverally,  and  refpedively  in  Order  and  Courie 
is  good.        jjs  they  fhould  be  in  Seniority  of  Age,  and  Priority  of 
Birth,  and  the  feveral  Heirs  Male  of   the  refpeclive  Bo- 
dies of  fuch  Son  and  Sons ;  and  in  Default  of  fuch  If- 
fue,    to  the  Ufe  of  the  Daughter   and   Daughters  of 
Francis  Leigh,  and  if  more  than  one,   to  be  divided  a- 
monglt   them  Share  and  Share   alike  at  their  Ages  of 
twenty-one  or  Marriage ;  and  in  Default  of  Daughters, 
or  in  Cafe  of  their  Death  before  their  Age  of  twenty- 
one   or  Marriage,  then  to  the  Ufe  and  Behoof  of  the 
Plaintiff  for  the  then  Refidue  of  the  Term.      The  Te- 
Ifatrix   gave   her   Mother   an  Annuity   of    100  /.   per 
Annum  for  her  Life,  and   to  the   Plaintiff  200/.  be- 
I  fides 
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fides  feveral  other  Legacies,  making  Francis  Leigh  Exe- 
cutor. 

The  10th  November  1729  the  Teftatrix  died,  and 
the  Defendant  Huffey  dechning  to  aft,  Francis  Leigh 
entered  on  the  Leaiehold  Premilles,  and  polTelTed  other 
Parts  of  the  perfonal  Elkte.  The  Telktrix  being  in- 
debted to  the  Plaintiff  in  5C0  /.  on  Bond,  he  brought  his 
Bill  for  an  Account  of  the  perfonal  Ellate,  and  for  a 
Satisfadlion  of  his  Debt  and  Legacy;  and  after  Satif- 
faftion  of  all  the  Debts  and  Legacies,  that  fuch  Surplus 
of  the  Leafehold  Eftate  as  fliould  not  be  fold  for  that 
Purpote,  might  be  iettl'ed  according  to  the  Will,  in- 
fixing that  the  Limitation  to  him  of  the  Leafehold  E- 
Itate  was  a  good  Limitation. 

Francis  Leigh  by  his  Anfwer  iniifted  that  the  Limi- 
tation of  the  Leaiehold  Eftate  to  the  Plaintiff  was  void, 
and  that  if  the  faid  Francis  Leigh  fliould  die  without 
Iffue,  it  would  go  to  his  Executors. 

Upon  the  firft  Hearing  of  this  Caufe,  i  ft  December 
175 1,  the  ufual  Direftions  were  given  for  taking  an 
Account  of  the  Teftatrix's  Eftate,  and  of  her  Debts  and 
Legacies,  for  Sale  of  fo  much  of  the  Leafehold  Eftate 
as  lliould  be  neceffary  for  the  Payment  of  fuch  Debts 
and  Legacies ;  and  the  Confideration  how  the  Surplus 
of  the  Leaiehold  Eftate  Ihould  go  after  the  Death  of 
Francis  Leigh  without  Iflue,  was  refer ved  till  after  that 
Contingency  happened. 

The  Contingency  has  fince  happened  by  the  Death 
of  Francis  Leigh,  without  having  had  any  Iflue,  and 
the  Caule  has  been  revived  againft  the  now  Defendant 
Sir  John  Leigh  his  Adminiftrator ;  and  being  brought  a- 
gain  to  Hearing  for  Direftions  as  to  the  Point  reierved 
by  the   former  Decree,  the  QLieftion  is,  whether  the 
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Limitation  of  the  Truft  of  the  Leafehold  Eftate  to  the 
Plaintiff  by  the  Will  of  Dorothy  Lennard  be  a  good,  or 
void  Limitation  ? 

I  am  of  Opinion  it  is  a  good  Limitation,  and  that 
the  Trulfee  the  Defendant  Hujifey  ought  to  alTign  the 
Reiidue  of  the  Term  to  the  Plaintiff. 

To  make  this  Limitation  void  it  muft  be  afferted, 
that  it  tends  to  a  Perpetuity :  Now,  in  Order  to  ex- 
amine this  Affertion,  let  us  fee  what  is  a  Perpetuity. 
Definition  of  A  Perpetuity,  as  it  is  a  legal  Word  or  Term  of  Art,  is 
a  erpetuity.  ^^^  limiting  an  Eftate  either  of  Inheritance  or  for 
Years,  in  fuch  Manner  as  would  render  it  unalienable 
longer  than  for  a  Life  or  Lives  in  Being  at  the  fame 
Time,  and  fome  fhort  or  reafonable  Time  after.  I 
have  joined  Ertates  of  Inheritance  and  for  Years  toge- 
ther, becaufe  the  Law  does  equally  abhor  what  is  cal- 
led a  Perpetuity  in  the  one  as  in  the  other;  the  Reafon 
of  which  Abhorrence  is,  the  Mifchief  that  would  arife 
to  the  Publick  from  Eftates  remaining  for  ever,  or  for 
a  long  Time  unalienable  or  untransferrable  from  one 
Hand  to  another,  being  a  Damp  to  Indulfry,  and  Pre- 
judice to  Trade,  to  which  may  be  added  the  Inconve- 
nience and  Diftrefs  that  would  be  brought  on  Fami- 
lies whofe  Ertates  are  fo  fettered  :  Now  this  Inconve- 
nience and  Mifchief  are  the  fame,  let  the  Right  or  In- 
tereft  in  the  Eftate  to  be  limited  be  what  it  will.  Had 
this  been  conftantly  attended  to,  there  would  not  have 
been  fuch  a  Diftinftion  in  the  Do6lrine  of  Perpetui- 
ties between  the  Limitation  of  a  Fee-fimple  Eftate,  and 
that  of  a  Term  for  Years,  as  hath  fometimes  been 
made.  If  any  Diftinftion  was  to  be  allowed,  I  fliould 
have  thought  the  Law  would  rather,  or  with  more 
Stri6lnefs,  have  guarded  againft  Perpetuities  in  Fee- 
fimple  Eftates,  than  in  Terms,  lince  there  might  be  an 
1^  indefinite  Perpetuity  in  an  Inheritance;   but  there  can 
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be  no  fuch  Thing  in  a  Term,  the  Expiration  thereof 
putting  an  End  to  all  Limitations  whatfoever  carved 
out  of  ir. 

But  the  blending  the  old  Notion  of  the  Infirmity 
or  Meannefs  of  an  Eftate  for  Years  (by  the  Common 
Law  always   in   the  Power  of  the   Freeholder)  with 
the  Nonon  of  a  Perpetuity,   Things  dill;ln£l  in  their 
Nature,  (I  conceive)  begot  confuted  Ideas,  and  it  was 
t'.\ou"ht  a  Man  mluht  not  have  fo  much  Power  over  a 
lerm  for  Years,    as  over  a  Fee-fimple  Eftate.     This 
Dift:in£l:iori  is  exploded    in   very  ftrong  Terms  by  the 
Lord  Nofiingham,    in  the  Duke  of  Norfolk's  Cafe  (a),  (a)  See  tiie 
where  he  calls  it  "  a  Diftinflion  in  Words,  and  fays,  cLn!'ca. 
"  there  is  no  real  Difterence  but  what  Mankind  will  and  there 
"  laugh  at ;  (hall  not  a  Man,  faith  he,  have  as  much '''  ^  ' 
"  Power  over  his  Leafe  as  over  his  Inheritance  ?  This 
"  were  an  Abfurdlty  altogether  Infuperable."    Now  it 
cannot  be  pretended  but  that  the  fame  Limitations  as 
are  in  the  prefent  Cafe,  which  is  of  a  Term,   would 
have  been  good  if  they  had  been  of  an  Inheritance, 
and   yet   that  would   have    gone   a  little  farther   to- 
wards   a  Perpetuity ;    for   the   Sons,    though   not    in 
ejfe,  mull  all  have  taken  one  after  another,  and  none 
of  them  could  have  barred  the  Remainders  but  by  a 
Recovery,  which  requires  Time,  and  cannot  be  done 
in  an  Inftant ;  whereas  in  this  Cafe,  the  firft  Son  would, 
upon  his  Birth,  have  had   the  whole  Refidue  of  the 
Term  fubjefl:  to  the  precedent  Intereft  veiled  in  him, 
and  it  could  never  have  gone  over  to  any  in  Remain- 
der,   it    he   had  died   before  his  Age  of  twenty-one, 
but  his  Executors  or  Adminiftrators   would  have  had 
it,  who  could  have  aliened  or  afllgned  it  inftantly.     If 
he  had  lived  till  twenty-one,  fo  might  Ke  have  done. 
This  is  therefore  farther  from  a  Perpetuity  than  if  the 
like  Limitations  had  been  of  a  Fee-fimple  Eftate. 

Vol.  II.  7   T  Again, 


6zz  De  Term.  S.  Micbadis,  1 7 31. 


Terms  for 
Years, 


The  com-         Aizaln,  Let  us  fee  what  Is  the  common  Courfe  of 

men  Couifc    r      i-  r       tr  i  •   i  r»  j    • 

^  fettling  lettung  Terms  for  Years,  to  which  great  Kegard  is  to 
be  had,  and  of  which  having  informed  my  felf,  I 
find  it  Lifual  in  Marriage  Settlements  to  hmit  them 
thus  :  To  Triirtees  for  the  whole  Term,  in  Truft  to 
permit  the  Hulband  and  Wife  and  the  Survivor,  to  re- 
ceive the  Rents  and  Profits  during  fo  long  of  the 
Term  as  they  lliall  live,  and  after  the  Death  of  the 
Survivor,  to  permit  the  firft  Son  of  the  Marriage  to 
receive  the  Rents  and  Profits  till  he  attains  twenty- 
one,  and  if  he  attains  that  Age,  then  the  Truftees 
to  aihgn  the  Refidue  of  the  Term  to  him  ;  but  if 
fuch  firil  Son  dies  under  twenty-one,  then  in  Truft 
for  the  fecond  and  other  Sons  in  like  Manner,  and  if 
no  Sons,  then  in  Truft  for  the  Daughters,  or  any 
other  Perfon  as  fhall  be  agreed  between  the  Parties. 
This  too  is  apparently  going  farther  towards  a  Perpe-- 
tuity  than  the  prefent  Devile. 

But  it  is  objefled,  that  the  Devifor,  by  the  Limita- 
tions over  in  Default  of  Heirs  Male  of  the  firft  Son,  /«- 
tended  a  Perpetuity,  and  fuch  Intention  of  his  ftiall 
make  the  farther  Limitations  void.  Now  fuppofing  the 
L'evilbr  did  intend  a  Perpetuity,  it  would  be  very 
ftrange.  if  for  that  Reafon  only,  the  Law  fliould 
make  thofe  Limitations  void ;  for  if  they  do  not  really 
tend  to  a  Perpetuity,  the  Bounds  which  the  Law  has 
fet  to  extraordinary  Devifes,  or  Limitations  of  Terms 
for  Years,  are  not  tranfgrefted,  nor  are  its  Rules  vio- 
lated ;  fo  that  the  Intention  is  vain  and  fruitlefs,  and 
confequently  can  or  ought  to  have  no  Operation  at 
all.  But  I  think  it  cannot  be  affirmed,  that  the  De- 
vifor in  the  prefent  Cafe  had  any  fuch  Intention,  if 
h.f  knew  the  Law,  he  could  not  intend  it :  He  takes 
Notice  that  his  only  Intereft  was  a  I'erm,  and  the  Li- 
mitation of  the  Truft  of  that  Term  to  the  firft  Son 
2  of 
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of  F.  Leigh,  and  the  Heirs  Male  of  fuch  firft  Son 
in  Contingency  (if  the  Contingency  happened,  and 
there  was  a  Son)  would  abfolutely  have  given  his  Son 
the  whole  Refidue  of  the  Term,  fubje£l  to  the  pre- 
cedent Limitations  ;  for  the  Words  to  the  firfl  Son  and 
the  Heirs  Male  of  his  Body,  do  not  operate  as  a  Limita- 
tion of  the  Time  or  Duration  of  the  Eftate,  but  as  an 
abfolute  Difpofition  of  the  Term,  agreeable  to  what 
the  Lord  Nottingham  fays  in  the  Duke  of  Norfolk's 
C-die  p.  34.  and  though  in  Wills  the  Law  prefumes  a 
Man  to  be  inops  concilii,  and  will  effeftuate  his  Inten- 
tion, in  limiting  an  Eftate  where  he  has  expreffed  him- 
felf  improperly;  yet  will  he  not  be  prefumed  to  be 
ignorant  of  the  legal  Operation  of  Words  made  ufe  of 
in  one  of  the  Limitations,  in  order  to  defeat  the  other ; 
this  would  be  railing  a  Prefumption  to  a  quite  con- 
trary Purpofe  from  what  the  Law  intends. 

Another  Objedion  to  the  Plaintiff's  Title  is,  that 
the  Limitation  to  him  is  poftponed  to  the  Sons  of 
F.  L.  and  to  the  Daughters  arriving  to  twenty-one  or 
Marriage;  and  (fay  they)  there  might  have  been  a  poft- 
humous  Son,  and  if  no  Son,  a  pofthumous  Daugh- 
ter, or  one  who  might  not  live  to  twenty-one  or  Mar- 
riage, and  fo  the  Contingency,  on  which  the  Limita- 
tion to  the  Plaintiff  was  to  take  Effecl,  might  not  hap- 
pen within  the  Compafs  of  a  Life. 

As  to  the  Cafe  of  a  pofthumous  Child,  that  is  a 
Contingency  which  muft  happen  within  a  Ihort  Time 
after  the  Death  of  the  Father ;  and  this  Objection  was 
taken  Notice  of  and  diiallowed  by  the  Lord  Corvper  in 
Uiggins  and  Dorrler,  which  I  fhall  have  Occafion  to 
mention  more  largely  by  and  by  ;  befides,  a  longer 
Time,  a  Year  beyond  a  Life,  was  allowed  in  the  Cafe 
of  Loyd  and  Carexv,  adjudged  in  the  Houfe  of  Lords, 
Showers  Cafes  in  Parliament  137.     As  to  a  Daughter's 
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arriving  at  twenty-one  or  Marriage,  that  is  a  Contin- 
gency which  mull  happen  within  a  reafonable  Time 
after  the  Death  of  the  Father,  and  indeed  prevent  the 
Power  of  Ahenation  no  longer  than  the  Law  wonld 
do  if  there  were  no  fuch  Contingency  exprefled,  as 
(«j  See  the  it  (a)  has  been  held  in  this  Court.  This  Obje6lion  there- 
dox^^eiLs'  f<:>re,  that  the  Contingency  on  which  the  Plaintiff's 
Siaim,ame  'Y]i\q  is  to  depend,  might  not  happen  ftri£lly  within 
the  Compafs  of  a  Life,  is  of  no  Weight. 
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Let  us  now  fee  what  Authorities  there  are  on  one 
Side  or  the  other  to  guide  us  in  the  prefent  Cafe :  All 
thofe  then  adjudged  which  any  ways  concern  the  pre- 
fent Qiieftlon,  were  taken  Notice  of  and  thoroughly 
canvafled  in  the  Duke  of  Norfolk's  Cafe;  I  (hall  men- 
tion but  few  of  them,  and  refer  to  the  Book  for  the  reft. 

I  obferve,  that  tho'  the  Cafe  of  Child  and  Biiily^  which 
may  be  urged  as  an  Authority  for  the  Defendant,  is 
not  only  denied  to  be  Law  by  the  Lord  Nottingham  in 
the  Duke  of  Norfolk's  Cafe,  but  alio  by  the  Court  of 
King's  Bench  Mich.  $  W.  iSJ'  M.  Lamb  and  Archer,  Salk. 
225  ;  yet  there  are  two  others  which  the  Lord  Not' 
Sec  his  Ar-  tingham  admits,  and  goes  fo  far  as  to  call  plain  and 
gument  pa.    ^^j^^j.^   ^^^  j-j^^^  ^^^  theic  :  if  a  Term  be  limited  to  a 

Man  for  Life,  and  after  to  his  firft  and  other  Sons  in 
Tail  fucceilively,  and  for  Default  of  fuch  IfTue,  the 
Remainder  over,  fuch  Remainder  is  void,  tho'  there 
never  were  a  Son  born,  for  that  looks  like  a  Perpetui- 
ty, Sir  William  Backhurfi's  Cafe  :  Yet  one  Step  farther, 
{h)  I  Mod.  (^fayg  \yq^  and  that  is  (b)  Burgifs's  Cafe,  where  a  Term 
beino;  limited  to  one  for  Life,  with  contineent  Re- 
malnders  to  his  Sons  in  Tail,  with  Remainder  over  to 
his  Daughters;  though  he  had  no  Son,  yet  becaufe  it 
was  foreign  and  diifant  to  expe£l  a  Remainder  after 
the  Death  of  a  Son  to  be  born  without  Illue,  that  having 
a  Profpe6l  of  a  Perpetuity,  was  alio  adjudged  to  be  void. 
2  I  muft 
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I  muft  obferve  as  to  the  firfl:  of  thefe  Cafes,  which 
is  that  of  (a)  Backurfi  verfus  BeUlngham,  reported  in  Poll,  {a)  or  Back- 
3^,  the  Remainder  of  the  Term  held  to  be  void  was  '""f'- 
after  Limitations  to  a    great  many  Perfons,    and  to 
their  firft  and  other  Sons  refpeftlvely,    and  the  Heirs 
Male  of  their  refpe6live  Bodies  ;  nor  does  it  appear  by 
Pollexfens  Report,  but  that  (ome  of  thofe  contingent  Li- 
mi'"ations  to  the  firft  and  other  Sons  had  vefted,  or  if 
they  had  not,  ftlll  that  Particular  is  not  taken  Notice  of: 
The  fecond  indeed,  (vi^-)  that  of  Burgijs  and  Burgifs, 
reported  in  i  Mod.  115.    i  Chan.  Ca.  zzg.  and  Poll.  40. 
is  a  full  Authority  for  the  Defendant  in  this  Cafe ; 
but  then  it  is  to  be  confidered,    that  this  was  a  De- 
cree of  Lord  Nottingham's  own,  and  at  the  I'ime  when 
the  Principle  laid  down  by  him  afterwards  in  the  Duke 
of  NorfoUCs  Cafe,    of  a  Man's  having  as  much  Power 
over  a  Term  as  over  an  Inheritance,  had  not  obtained, 
nor  is  it  very  probable  that  it  did  occur  to  him  ;    be- 
lides,  it  is  eafy  to  imagine  he  v/ould  make  large  Con- 
cellions,  in  order  to  leflen  the  Number  of  the  Refo- 
lutions    which  he  was  to  encounter   in  the  Duke  of 
NorfolliS  Cafe :  Thefe  ConcelTions  too  were  made  in  the 
firft  Argument;  and  any  one  that  reads  his  lecond  Ar- 
gument, will  find  that  he  grows  ftronger  in  his  Opi- 
nion upon  that  Point,    of  a  Man's  having  as  much 
Power  over  a  I'erm  as  over  an  Inheritance.    After  all, 
thefe  Concellions  or  Relolutions  muft  be  tried  by  the 
Reafon   given  for  them,    which    is  fingly  in  the  firft 
Cafe,  that  fuch  Limitations  look  like,   and  in  the  fe- 
cond,   that  they  have  the  Profpefl  of,  a  Perpetuity  ; 
now    it  is  very  ftrange,    that  the  Limitation  a  Man 
makes  of  his  Eftate  Ihould  be  void,    becaufe   it  looks 
like  a   Perpetuity,    when    lurely    the    Law    muft   be 
formed  on  Realities,    and  not  upon  the  Looks  or  Ap- 
pearances of  Things ;   it  is  equally  ftrange,  that  fuch  a 
Limitation  fliould  have    a   Projpe^^    of  a   Perpetuity, 
Vol.  II.  7  U  which 
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which  it  is  impoffible  fhould  ever  terminate  in  a  Perpe- 
tuity; this  I  think  is  fufficient  to  invalidate  the  Authori- 
ty of  thofe  Refolutions,  eipecially  when  they  run  counter 
to  the  whole  Tenor  of  the  Lord  Nottingham^  Reafoning 
in  the  Duke  of  Norfolk's  Cafe,  and  feveral  other  Refo- 
lutions there  cited,  particularly  Wood  and  Saunders 
Cafe  much  relied  on  by  him,  which  I  fhall  mention 
by  and  by,  and  alfo  to  a  Refolution  in  Point  in  the 
Cafe  of  Biggins  and  Doivkr,  reported  in  Salk.  156.  2 
J'ern.  600.  but  of  which  I  have  a  farther  Manufcript 
Report.  Now^  it  is  obfervable  with  Regard  to  this  lall: 
Cafe,  that  though  ihe  two  printed  Books  differ  in  word- 
ing the  Limitations,  yet  they  agree  in  the  Point  refolved 
by  the  Lord  Cowper,  and  the  only  one  argued  before  him, 
which  was,  that  the  Limitations  of  the  Truft  of  a  Term 
by  a  Marriage  Settlement  to  the  Father  for  Life,  Re- 
mainder to  the  firft  and  other  Sons  and  the  Heirs  of 
their  Bodies  refpeflively.  Remainder  to  the  Daughters, 
w^ere  good,  and  there  happening  to  be  no  Son,  the  Li- 
mitation to  the  Daughters  w^ould  take  Effe£l. 

This  w^as  upon  a  Demurrer  to  a  Bill  brought  in  Dif- 
affirmance  of  the  Daughter's  Title,  who  w^as  the  only 
liTue  of  the  Marriage ;  none  of  the  Reports  fay  w^hat  be- 
came of  it,  but  all  agree  the  Point  w^as  fo  refolved  ;  and 
by  fome  Notes  taken  by  Mr.  Goldsborough  the  Regifter 
then  in  Court,  of  which  I  have  a  Copy,  it  appears  to 
have  been  really  fo ;  thefe  fay,  that  Lord  Cowper,  on  ar- 
guing the  Demurrer,  declared  the  Reafon  why  a  Re- 
mainder after  an  Eftate-tail  of  a  Term  is  accounted  void, 
to  be,  becaufe  an  Eftate  is  vefted;  but  at  the  fame  Time 
declared,  that  if  the  Contingency  did  not  happen,  fo 
as  the  Eltate  did  never  velf,  the  Remainder  was  good  ; 
yet  He  over-ruled  the  Demurrer, and  direded,  that  when 
the  Caufe  came  on  upon  the  Merits,  Precedents  Ihould 
be  produced.  By  this  it  appears,  that  the  Opinion  of 
the  Court  was  according  to  the  Reports,  and  that  the 
I  over- 
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Qver-riiling  the  Demurrer  was  only  in  order  to  a  more 
iolemn  Determination  of  the  Gauie,  and  not  from  any 
Doubt  in  the  Court,  for  the  Manufcript  Report  which 
I  have  fays,  Lord  Chancellor  took  it  with  (a)  great  Clear-  {")  vide 
nejs^  that  where  the  Limitation  ever  veiled  in  the  "'  '  ^^' 
Son,  the  Remainder  to  the  Daughter  is  void,  but  if 
there  never  was  a  Sun,  fuch  Limitation  is  good.  As 
to  what  is  faid  at  the  End  of  the  Cafe  in  Salk.  that 
upon  reading  the  Settlement  it  appeared  to  be,  "  That 
*'  in  Default  of  lilue  Male  of  the  Body  of  the  Huf- 
"  band  (that  is  the  Father)  then  to  the  Daughters,"  for 
which  Reafon  the  Limitation  ro  the  Daughters  was 
held  to  be  void  ;  that  could  be  no  Ingredient  in  the 
Judgment  of  the  Court ;  for  on  arguing  a  Demurrer, 
the  Court  cannot  go  out  of  the  Pleadings;  this  mull: 
therefore  be  a  Miilake,  and  I  fuppofe  the  Bill  was  read, 
and  not  the  Deed. 

The  Bill  to  wdiich  the  Demurrer  was  put  in  was  an 
amended  Bill,  and  was  thus,  as  I  have  it  from  the 
Record : 

The  Plaintiffs  were  Executors  of  Alice  Higgins,  and 
Adminiif  rators  of  Henry  Higgins  her  Son,  and  brought 
their  Bill  againil:  the  Truflees  of  the  Term,  and  the 
Admin iftrator  of  Mary  the  Wife,  and  Elizabeth  the 
Daughter  of  Henry  Higgins,  upon  this  Cafe  :  Alice  Hig- 
gins, as  Adminiftratrix  of  her  Hufband  Henry  Higgins 
Senior,  being  poffelTed  of  a  Term  of  999  Years,  in 
Confideration  of  an  Intended  Marriage  between  her 
Son  Henry  and  Mary  Dorpler,  demifed  the  PremiiTes  to 
the  Defendants  Lorve  and  Dowler  for  860  Years,  in 
Truft  for  herfelf  for  Life,  Kemainder  to  Henry  for 
Life,  Remainder  to  Mary  the  intended  Wife  of  Henry 
for  Life,  Remainder  to  the  eldeft  Son  of  the  faid 
Henry  Higgins  on  the  Body  of  the  faid  Mary  to  be 
begotten,     his    Executors    and    Adminiftrators,    who 

Ihould 
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lliould  receive  and  rake  the  Rents,  IlTues  and  Profits  of 
the  Premifles  to  his  and  their  own  Ufe  during  the  then 
Refidue  of  the  faid  Term ;  and  for  Default  of  IlTue  of 
the  firft  Son,  then  that  all  and  every  the  Sons  of 
Henry  begotten  on  the  Body  of  Mary^  their  Executors 
and  Adminiftrators,  and  every  of  them,  as  they  fhould 
be  in  Seniority  of  Age,  fhould  receive  and  take  the 
Rents,  IfTues  and  Profits  of  the  PremiiTes  to  their  own 
Ufe  during  the  Term;  and  for  Default  of  IfTue  Male 
of  Henry  to  be  begotten  on  the  Body  of  Mary,  then 
that  the  Daughters  oi  Henry  begotten  on  the  Body  of 
Mary,  fliould  receive  and  take  the  Rents,  Iffues  and 
Profits  of  the  PremiiTes  for  the  Refidue  of  the  Term, 
equally  to  be  divided  between  them  ;  and  in  Cafe 
Henry  Ihould  have  no  Illue  on  the  Body  of  Maryy 
then  the  Rents,  IlTues  and  Profits  of  the  PremiiTes 
fhould  be  enjoyed  by  the  Executors,  Adminiftrators 
and  AlTigns  of  Henry.  The  Marriage  took  Effe£l,  and 
there  was  IlTue  of  fuch  Marriage  only  a  Daughter  £//- 
^abeth,  who  furvived  her  Father,  and  died  inteftate  in 
the  Life-time  of  Mary  her  Mother  ;  Alice  afterwards 
died,  and  made  the  Plaintiffs  Executors  of  her  Will,  and 
the  PlaintiflFs  had  then  got  Adminiftration  to  Henry,  af- 
ter the  Death  of  Alice,  Mary  the  Mother  enjoyed  the  Pre- 
mises many  Years,  and  dying  inteftate,  her  Brother 
the  Defendant  Dorvler  was  her  Adminiftrator. 

The  Plaintiff's  by  their  Bill  infifted,  that  the  Li- 
mitation to  the  Daughters,  which  was  to  arife  in 
Default  of  IlTue  Male  of  the  Marriage,  and  much 
more  the  other  fubfcquent  one  to  arife  in  De- 
fault of  Daughters,  were  void  both  in  Law  and  E- 
quity,  and  that  they  neither  did  nor  could  iubiift, 
but  that  upon  the  Death  of  Henry  Higgins  and  Mary 
his  Wife,  without  any  Son  or  Sons,  the  Leafehold  E- 
ftate  did  refult  back  to  the  Executors  of  Alice  Higgins, 
from  whom  the  Term  came  j  therefore  the  Bill  prayed, 
2  that 
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that  the  Defendants  might  aflign  the  PremifTes  to  the 
Plaintiffs,  deliver  up  the  Writings,  and  account  ff)r  the 
Profits.     On  this  Title  folely  it  was  that  the  PlaincilTs 
relied,  and  it  is  obfervable,  that  the  Bill  difaffirms  any 
Title  in  the  Plaintiffs  as  Reprefenratives  of   Henry,  by 
infilling  that  all  the  Limitations  which  were  to  arile 
in  Default  of  Iffue   of  the  firft  Son  were  void,    and 
confequently   that    the    implied   Limitation    to  Henry 
and  his  liTue  on  the  Body  of  Mary  was  void,   as  well 
as  thofe  to  the  other  Sons  and  Daughters  :    This  was 
the  Cafe   en  which   the  Demurrer   was  argued,    and 
over-ruled  in  the  Manner  I  have  now  mentioned.   The 
Defendants  afterwards  put   in  an  Anfwer,    by  which 
it  appears,  that  the  Defendant  Dorvler  was  Adminiftra- 
tor  to  Eli'zjibeth  the  Daughter,    and  that  the  Adtnini- 
flration  to  Henry,  which  had  been  granted  to  the  Plain- 
tiffs, was  repealed,  and  granted  to  the  Defendant  Doiv- 
ler.    With  only  this  Variation,  the  Caufe  came  on  to 
be  heard  the  30th  of  M^  1708,  and,  as  appears  by  the 
Regifter's  Book,  the  Court  then  declared,  that  as  the 
Plaintiffs  claimed  the  Relidue  of  the  Term  only  by  way 
of  a  refulting  Truft,  the  Limitation  to  Henry,  his  Ex- 
ecutors, Adminiftrators  and  Afligns,    was  a  fufficient 
Difpofition   to  prevent  a   refulting  Truft  for  the  Be- 
nefit of  Alice,  and  therefore  difmiffed  the  Bill. 

Upon  this  State  of  the  Cafe  thefe  Obfervations  arife, 

\ft.  That  upon  the  Frame  of  the  Bill  the  Point  re- 
ported, (t;/^.}  v/hether  the  Limitation  to  the  Daugh- 
ter was  a  good  Limitation,  came  propeily  in  Qiie- 
ftion.  idly,  That  the  Plaintiffs  did  not  rely  on  their 
Title  as  Reprefentatives  of  Henry,  for  they  had  diiaf- 
firmed  it  by  their  Bill,  and  had  Reafon  to  <\o  lo, 
for  though  they  got  Adminitiration  to  Henry,  they 
could  not  hold  it,  but  it  was  repealed,  and  granted  to 
the  Defendant  Dowler.  ^dly.  That  the  Point  deter- 
mined at  the  Hearing  was  confiitent  with  the  Opinion 
of  the  Court   on  arguing  the  Demurrer,    for  it   ad- 

VoJ.  11.  7  X  judged 
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judged  the  Limitation  to  the  Executors,  Adminiftra- 
tors  and  Alligns  of  Henry,  a  fufficient  Difpolition  to 
prevent  a  resulting  Truil,  which  could  not  be,  if  the 
Limitation  to  the  Daughters  and  all  thofe  to  arife  on 
Default  of  liTue  of  the  firfl:  Son,  as  the  Plaintiff  in- 
lifled,  were  void. 

This  is  therefore  a  full  Authority  for  the  Plaintiff 
in  the  prefent  Cafe,  and  fo  I  think  is  the  Cafe  of 
Wood  and  Saunders,  Poll.  3  5.  and  cited  (but  fhortly) 
by  Lord  Nottingham  in  the  Duke  of  Norfolk's  Cafe,  fo. 
37.  where  the  Truft  of  a  long  Term  is  limited  thus : 
To  the  Father  for  fixty  Years,  if  he  live  fo  long,  then 
to  the  Mother  for  fixty  Years,  if  fhe  live  fo  long, 
then  to  I'ruftees  to  alTign  to  John  the  Son,  in  cafe  he 
furvived  his  Father  and  Mother,  for  the  Reiidue  of 
the  Term,  but  if  he  died  before  AlTignmenr,  and  left 
a  Sod,  then  to  ailign  the  whole  Term  to  his  eldeft 
Son,  and  if  no  Son,  then  to  his  Daughter,  if  any;  and 
if  John  died  without  liTue  before  Affignment,  or  ha- 
ving liTue,  his  Iffue  died  before  Afl^gnment,  then  in 
Truft  for  Edward  the  Son  and  the  Heirs  of  his  Body. 
John  died  without  Iffue  in  the  Life-time  of  his  Fa- 
ther, and  then  the  Father  and  Mother  died,  Edivard 
the  Son  furviving ;  the  Queftion  was,  whether  the  Li- 
mitation to  Edward  was  good ;  and  Edward  dying, 
whether  his  Adminiftrator  was  intitled  or  not?  The 
Lord  Keeper  Bridgman,  afliftcd  by  Mr.  Juftice  Twijden, 
Mr.  juftice  Rainsford  and  Mr.  Juftice  Wild,  agreed  in 
Opinion,  and  declared,  that  the  Eftate  limited  to 
Jobi'i  being  but  in  Nature  of  a  Contingency,  nothing 
tver  vefted  in  him,  and  that  Wood  and  his  Wife,  as 
Adminiftratrix  of  Edward  the  Son,  were  well  in- 
titled  to  the  Truft  of  the  Term,  and  decreed  accord- 
ingly. Mere  were  Limitations  very  near  to  the  prefent 
Caie,  and  the  Directions  to  I'ruftees  to  aftign  the  whole 
1'erm  to  the  eldeft  Son  make  no  Difterence ;  for  fo  the 
Truftees  in  the  prefent  Cafe  muft  have  done,  as  I  have 
2  iliewn 
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fliewn  before,  if  there  had  been  an  eldeft  or  any  Son 
born.  But  farther,  in  the  Cafe  cited  there  was  a  double 
Contingency  precedent  to  the  veiling  the  whole  Truit 
of  the  Term,  (w;^.)  not  only  John%  dying  without  If- 
fue  before  Aflignment,  but  if  he  had  Iffue,  the  dying 
of  fuch  liTue  before  Aflignment;  if  he  had  Ifllie  a 
Son,  that  Son  w^ould  not  have  taken  at  his  Birth,  as 
the  Son  of  Francis  Leigh  w^ould  have  done  in  the  pre- 
fent  Cafe;  but  if  he  had  died  before  he  had  or  could 
have  taken  any  Aflignment  of  the  Term,  and  the  Fa- 
ther had  died  without  any  other  Ifllie,  the  Truft  of 
the  Term  would  have  gone  to  Edivard :  Befides,  there 
is  a  dying  without  Ifllie  of  John  precedent  to  EdtvarcCs 
taking,  which  perhaps  might  take  in  Grandchildren  as 
well  as  a  Son  or  Daughter.  This  Cafe  was  therefore 
ftronger  againft  Edward's  taking,  than  the  prefent  a- 
gainfl:  the  Plaintiff's ;  but  thefe  Contingencies  being  of 
Neceflity  to  happen  within  the  Compafs  of  two  Lives, 
and  no  contingent  Eftate  ever  vefting,  this  folcmn 
Refolucion  held  the  Limitation  to  Edward  to  be  a 
good  Limitation. 

Upon  the  whole  Matter,  If  I  fliould  difmifs  the 
Plaintifl^s  Bill  as  to  the  Point  in  Qtieftion,  it  mufl  be 
folely  upon  the  Authority  of  the  two  Cafes,  Backhoufe 
verfus  Bellingham,  and  Burgifs  verfus  Burg/fs,  fupported 
by  no  folid  Reafons,  contradifted  by  other  Authorities, 
and  contravened  by  the  common  Courfe  of  Settlements 
of  Terms  for  Years,  which  I  ought  not  to  overthrow, 
or  any  way  weaken. 

I  mufl  therefore  remain  of  the  fame  Opinion  I  was,  to 
decree  for  the  Plaintiffs,  that  the  Truftee  Chriflophcr  Huf- 
fey  do  convey  the  Relidue  of  the  Term  unfold  to  him\ 

*  See  the  Cafe  of  Sabberton  verfus  Sabberton,  Mich.  1736,  where  on  a 
like  Limitation  over  of  a  perfonal  Eftate,  a  Cafe  was  made  by  Lord  I'albot 
for  the  Opinion  of  the  Judges  of  B.  R.  who  certifying  the  Limitation 
to  be  good,  the  Lord  Hardzvicke  in  Mich,  ly^^  decreed  agreeably 
thereto. 
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Cafe  193. 
At  the  Rolls. 


Banks  ^  at  Creditors  of  Robert  7  pt  ■    -rr  . 
Sutton^  J  •"  ^ 

^  "'^  John  Sutton^  Son  and  Heir  of) 

Robert  Sutton^  and  Margaret? Defendants. 
Sutton  Widow  of  Rob.  Sutton,) 


ad,- 


Robert  Sutton, 


Plaintiff', 


?d,- 


Margaret  Sutton  and  others,       Defendants. 
Margaret  Sutton,  Plaintiff; 


John  Sutton  ^  al\ 


Defendants. 


HE  Cafe   upon  the  Qiieftion   referved    at    the 
firft  Hearing,   concerning  the  Claim  of  Dower 


A  Refolu-      /- 
tion  by  Sir 
Joji-ph  Je- 

o^/theRofis,^y  ^i^fgaret  Sutton  the  Plaintiff  in  the  third  Caufe, 
That  a  vvi-  is  thus : 

dow  fhould 

be  indowed  of  an  Equity  of  Redemption,  though  the  Mortgage  was  made  in  Fee  before  the 
Marriage,  upon  her  paying  a  Third  of  the  Mortgai^s  Money,  or  keeping  down  a  Third  of 
Uic  Intereft. 


Peter 
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Peter  Hancock  feifed  in  Fee  of  Lands  of  600  /.  per 
Annum,  mortgaged  the  fame  In  Fee  to  the  lace  Chief 
Baron  Ward  for  4229/.  In  ^/??77  1708.  Hancock  made 
his  Will,  whereby  he  devifed  his  real  Eftate  in  Fee, 
and  his  perfonal  Eftate,  to  Sir  William  Ellis,  in  Trult 
to  pay  his  Debts  and  Legacies,  and  to  bring  up  and 
educate  Robert  Sutton  the  Defendant's  Hufband,  until 
twenty-one  or  Marriage,  and  then  to  lettle  a  Moie- 
ty of  his  Eftate  upon  him  and  the  Heirs  of  his  Body, 
and  the  other  Moiety  to  Elizabeth  the  Wife  of  the 
Plaintiff  Banks,  and  the  Heirs  of  her  Body,  with  crofs 
Remainders,  Remainder  over  ;  the  Teftator  Peter  Han- 
cock died  ;  Sir  William  Ellis  entered  on  the  real  Eftate^ 
proved  the  Will,  poftefted  the  perional  Eftate,  paid 
oft^  the  Mortgage,  and  took  an  Aftignment  of  it  to  a 
Truftee  for  himfelf ;  6th  April  1720.  Robert  Sutton  at- 
tained his  Age  of  twenty-one,  married,  and  lived  fome 
Years  afterwards ;  Sir  William  Ellis  did  not  fettle  the 
Moiety  of  this  Eftate  on  Robert  Sutton  in  Tail,  as  he 
was  dire£le.d  by  the  Will,  but  received  Part  of  the 
Mortgage  Money,  by  Perception  of  Profits :  Robert 
Sutton  died,  and  afterwards  his  Widow  Margaret  Sutton 
claims  Dower,  and  brings  her  Bill  to  redeem  the  Mort- 
gage, to  be  let  into  her  Dower,  and  be  paid  her  Ar- 
rears fince  the  Death  of  her  Hufband,  offering  to  pay, 
or  keep  down,  a  Third  of  the  Intereft  of  the  Mortgage 
Money  remaining  uniatisfied. 

The  Teftator  feems  to  have  thought,  that  the  Mort- 
gage might  be  paid,  either  by  his  perfonal,  or  by  the 
Rents  of  his  real  Eftate,  before  Robert  Sutton  lliould 
come  to  twenty-one,  and  therefore  direfts  the  Truftee 
Sir  William  Ellis,  to  convey  a  Moiety  of  the  Eftate, 
(which  muft  be  intended  the  legal  Eftate  of  the  Pre- 
mifl'es)  to  Robert  Sutton  at  his  Age  of  twenty-one  or 
Marriage.   But  fuppoling  that  by  that  Time,  the  Mort- 
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gage  was  not  fatisfied,    yet  plainly  Robert  Sutton  was 
intitled  to  the  Redemption  of  the  Mortgage. 

Two  Qiieftions  arife  on  the  prefent  Cafe : 

\ft,  Whether  the  Widow  of  a  Tenant  in  Tall  of  a 
I'rulf,  to  whom  the  legal  Eftate  is  by  the  Will  di- 
refted  to  be  conveyed  at  his  Age  of  twenty-one,  and 
who  lives  to  that  Age,  Ihall  have  the  Aid  of  Equity 
to  help  her  to  her  Dower  ? 

2^/y,  Whether  the  Widow  of  a  Perfon  intitled  to 
an  Equity  of  Redemption  of  a  Mortgage  in  Fee,  fhall 
be  let  in  to  redeem,  on  a  Claim  of  Dower  ? 

If  either  of  thefe  Qiieftions  are  with  the  Plaintiff 
Margaret,  flie  is  Intitled  to  a  Decree. 

There  has  been  a  Difference  taken  in  Equity  by 
fome,  betwixt  a  Tenant  by  the  Curtejy  and  Tenant  In 
Dower,  who  have  held  that  the  former  is  more  to  be 
favoured ;  but  this  Is  a  groundlefs  DiftIn£lIon,  and  not 
fupported  by  the  Refolutions  of  the  Court.  It  may 
be  proper  to  conlider  the  Nature  and  Clrcumftances 
of  Tenancy  in  Dower,  and  of  Tenancy  by  the  Curtejy, 
and  compare  them  together. 

\fly  In  I  Inji.  33.  ^.  Lord  Coke  fays,  that  all  Kinds 
of  Dower  were  Inftltuted  for  the  Subfiftence  of  the 
Wife  during  her  Life;  which  Right  of  Dower  is  not 
only  a  legal  but  a  moral  Right,  as  it  was  held  by  Sir 
John  Trevor  the  late  Marter  of  the  Rolls,  in  the  Cafe 
of  Lady  Dudley  and  Lord  Dudley,  Precedents  in  Chan- 
cery 244.  idly,  The  Relation  of  Huft)and  and  Wife, 
as  it  is  the  neareft,  fo  is  It  the  earlieft,  and  therefore 
the  Wife  Is  the  proper  Obje6l:  of  the  Care  and  Kind- 
nefs  of  the  Hufband ;  the  Hufband  is  bound  by  the 
I  Law 
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Law  of  God  and  Man,  to  provide  for  her  during  his 
Life,  and  after  his  Death,  the  moral  Obligation  is  not 
at  an  End,  but  he  ought  to  take  Care  of  her  Provifion 
during  her  own  Life.  This  is  the  more  reafonable,  as 
during  the  Coverture,  the  Wife  can  acquire  no  Property 
of  her  own ;  if  before  her  Alarriage  ihe  had  a  real  E- 
ftate,  this  by  the  Coverture  ceafes  to  be  hers,  and  the 
Right  thereto,  whilft  fhe  is  married,  vefts  in  the  Hul- 
band ;  her  perfonal  Eftate  becomes  his  abfolutely,  or 
at  leaft  is  fubjeft  to  his  Control ;  fo  that  unlefs  fhe  has 
a  real  Eftate  of  her  own  (which  is  the  Cafe  but  of 
few)  (lie  may  by  his  Death  be  deftitute  of  the  Necef- 
faries  of  Life,  unlefs  provided  for  out  of  his  Eftate, 
either  by  a  Jointure  or  Dower.  As  to  the  Hufband's 
perfonal  Eftate,  unlefs  reftrained  by  fpecial  Cuftom 
(which  very  rarely  takes  place)  he  may  give  it  all  a- 
way  from  her;  fo  that  his  real  Eftate  (if  he  had  any) 
is  the  only  Plank  ftie  can  lay  hold  of,  to  prevent  her 
linking  under  her  Diftrefs ;  thus  is  the  Wife  fald  to 
have  a  moral  Right  to  Dower.  The  Hufband  on  the 
contrary  has  no  Right  to  a  Tenancy  by  the  Curtejy,  but 
from  pofttive  Inftitutions  or  Provifion  of  the  Laws  ; 
.his  Right  does  not  arlfe  from  the  Relation  of  Hufband 
and  Wife ;  for  then  every  Hufband  would  have  it, 
which  is  not  fo,  nor  doth  the  Hufband  want  it.  If  it 
be  not  his  own  Fault,  (or  at  leaft  his  Misfortune)  du- 
ring the  Coverture  he  is  Mafter,  not  only  of  his  own, 
but  of  his  Wife's  Eftate ;  and  by  his  Induftry  and 
provident  Care  may  acquire  Property  fufficient,  with- 
out any  Part  of  her  Eftate,  to  maintain  himfelf  after 
her  Death  ;  fo  that  the  Hufband's  Tenancy  by  the 
Curtefy  hath  no  moral  Foundation^  and  is  therefore 
.properly  ftiled  a  Tenancy  by  the  Curtefy  of  England^ 
that  is,  an  Eftate  by  Favour  of  the  Law  of  England. 

Dower  alfo  is  a  legal  Right  created  by  Law ;  which 
fettles  the  Quality  of  the  Eftate  out  of  which  the  Wife's 

Dower 
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Dower  arlles,  and  likewKe  afcerrains  the  ^tantum 
thereof.  The  Common  Law  fays,  a  third  Part  is  ra- 
tionnbilis  dos,  and  a  Ipecial  Cuftom  (which  is  lex  loci) 
inlarges  or  abridges  the  Common  Law  of  Dower,  and 
gives  the  Whole,  Half,  or  lefs  than  a  Third,  i  Infl. 
33./'.  The  Common  Law  likewife  afcertains  Dower, 
with  Refpecl  to  the  Nature  and  QiiaHty  of  the  Huf- 
band's  Ellate;  it  fays,  the  Wife's  Dower  mull:  come  out 
of  fuch  an  Eikte  as  would  defcend  to  the  llTue  of  the 
Hufband,  by  that  Wife  ;  and  gives  Dower  of  the 
JHufband's  Seifm,  though  not  adual,  or  reduced  into 
Poffellion.  It  annexes  Privileges  to  Dower;  as  not  to 
be  liable  to  Diibefs  for  the  Hufband's  Debt  to  the 
King,  much  lefs  for  any  due  to  the  Subjeft;  with  fe- 
veral  other  Privileges.  Again,  the  Law  fixes  the  Age 
when  a  W'oman  is  dow^able  ;  and  (by  the  w^ay)  fixes  it 
at  fuch  a  Time,  as  by  the  Courfe  of  Nature  (at  ieaft 
in  this  Part  of  the  World)  it  feems  impoflible  fhe 
Ihould  have  Iffue,  or  be  pregnant,  (vi^.)  at  nine  Years 
old  :  But  it  is  not  fo  favourable  to  a  Tenancy  by  the 
Curtefy;  which  it  allows  only  in  the  Cafe  of  a  Seifin  in 
Deed  ;  it  annexes  no  Privileges  thereto  ;  and  though 
the  Huftand  may  be  Tenant  by  the  Curtefy  of  a  Com- 
mon fans  Number,  of  which  the  Wife  is  not  dow^able, 
yet  that  is,  becaufe  of  its  Indivifibility,  in  which  Cafe, 
if  Dower  were  allowed,  it  would  be  injurious  to  o- 
ther  Perfons,  and  the  Lands  doubly  charged  ;  thus 
the  Law,  where  It  can  juftly  do  it,  prefers  the  Title 
of  Dow^er   to  that  of  Curtefy. 

3^/y,  Dow^er  is  alfo  an  equitable  Rights  and  fuch  a  one 
as  is  a  Foundation  lor  Relief  in  a  Court  of  Equity  ;  it  a- 
rifes  from  a  Contrail  made  upon  a  valuable  Confidera- 
tion ;  Marriage  being  in  its  Nature,  a  civile  and  in  its 
Celebration,  a  f acred  Contra£l ;  and  the  Obligation  is 
a  Confideration  moving  from  each  of  the  contrafting 
I  Parties 
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Parties  to  the  other  ;  from  this  Obligation  arifes  an  E-  Equity 
quicy  to  the  Wife,   in  feveral  Cafes,  without  any  pre-  "efcftKr'^'' 
vlous  Agreement ;  as  to  make  good  a  defe6T:ive  Execu-  Executions 
tion   of  a  Power,  a  defedlive  Conveyance,  or  fupply  for  a^joTn- 
the  Defe£l   of  a  Surrender  of  a  Copyhold  P^ftare  ;    in  '"re  or  o- 
all  which  the  Court  reHeves   the  Wife,    and  makes  anon  for  a 
Provifion  for  her,   where  it  is  not  iinreafonable  or  in-  Y'^m^' 
jurious  with  Relpe£l  to  others:   Indeed  in  the  Cafe  of  nage. 
the  Hufband,  Marriage,   as  it  is  a  legal  Confideration, 
fo  is  it  an  equitable  one  ;  but  then  it  is  not  carried  fo 
far  in  his  Favour  as  in  hers ;    and  in  the  Cafes  before 
mentioned,    this  Court  would  not  fupply  a  defective 
Title  for  the  Hufband  ;   at  leail  I  have  not  known  it 
done. 

By  the  Common  Law,  where  a  Hufband  had  an  in- 
heritable Eftate,  it  was  Part  of  the  Marriage  Contradl, 
that  the  Wife  Ihould  have  her  Dower,   one  Species  of 
which  was  ad  Oflium  Ecclefi^.    Lin.  Se6l.  3  9.  "  When 
*'  the  Hufband  comes  to  the  Church-Door  to  be  mar- 
*'  ried,     after    Affiance   or   Troth    plighted    between 
*'  the  Hufband   and  Wife,    he  endowes  her,"    which 
implies,    that    fuch  Endowment    is    before   the   Mar- 
riage  compleatly  lolemnized ;    and   though    my  Lord 
Coke  fays,  fuch  Dower  is  after  the  Marriage  folemnized, 
this  is  a  Miflake.    Alfo  by  the  Romifb  Ritual  ufed  here 
before  the  Reformation  it  appears,  that  all  Marriages 
were  celebrated  ad  Oflium  Ecclefi^e  ;    fo  that  it  Ihould 
feem  to  be  Incumbent  on  the  Hufband,  if  he  could  do 
it,  to  endow  his  Wife,  and  to  fptcify  the  Dower  upon 
the  Marriage,  inflead  of  which,  the  general  Words  of 
endowing  with  all  his  worldly  Goods  in  the  Office  of  Ma- 
trimony now  in  Ufe,  have  come  in  ;    from  whence  it 
is  to   be  inferred,    that   Dower  is,  and  Time  out   of 
Mind  has  been,  a  Part  of  the  Marriage  Contrail,  when 
it  came  to  be  publickly  folemnized;  and  if  fo,  ^  Right 
of  Dower  is  founded  in  Contraft,  and  is  therefore  an 
Vol.  IL  7  Z  equitable 
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equitable  Right,  to  which  a  Tenant  by  the  Curtefy 
has  no  Pretence.  For  this  Reaibn  I  cannot  but  won- 
der how  it  ever  came  to  be  thought,  that  a  Tenant  by 
the  Curtefy  was  intitled  to  Relief"  in  Equity  more, 
or  farther,  than  a  Dowrefs  ;  and  particularly,  that  a 
Tenancy  by  the  Curtefy  might  be  of  a  Truft-Eftate, 
but  not  Dower;  which  is  no  lefs  than  a  dire6l  Oppo- 
fition  to  the  Rule  and  Reafon  of  the  Law,  allowing 
Dower  of  a  Selfin  in  Law,  but  not  a  Tenancy  by  the 
Curtefy,  becaufe  the  Wife  cannot  gain  an  adhial  Sei- 
fm,  but  the  Hulband  may  ;  which  Reafon  holds  in  a 
Truft-Eftate,  for  the  Wife  cannot  gain  or  compel  a 
Truftee  to  convey  the  legal  Eftate  to  the  Hulband,  but 
the  Hufband  himfelf  may ;  therefore,  if  any  Diftinc- 
tion  is  to  be  made.  Dower  (one  would  think)  ought  to 
be   preferred  to  Curtefy. 

I  admit  the  Lord  SommeYs  decreed,  in  Snell  and  Clay'?, 
Cafe,  2  Vem.  324.  that  a  Tenant  by  the  Curtefy 
fhould  have  the  feenefit  of  a  Truft-Telrm  attendant  on 
the  Inheritance,  and  denied  it  to  a  Dowrefs  irt  thofe 
of  Lady  Bodmin  and  Vmdehendy^  and  Brovpn  and  Gihbs^ 
which  occafioned  fuch  a  Diftin£lion  to  be  advanced; 
but  it  hath  been  exploded,  or  declared  unreafonable,  as 
often  as  mentioned  ever  fince,  and  the  Lord  Sommers 
himfelf,  when  the  Cafe  of  Snell  and  Clay  was  urged 
in  that  of  Brown  and  Gibbs,  as  an  Authority  for  a 
Dowrefs,  it  being  taken  for  granted  that  there  was 
no  Difference  in  Reafon,  between  the  Cafe  of  Dower 
and  that  of  Curtefy :  I  fay,  Lord  Sommers  feems  to 
admit  there  was  no  Difference  ;  for  he  avoided  the 
Authority  of  Snell  and  Clay,  by  faying,  that  Point  of  a 
Tenant  by  the  Curtefy 's  having  the  Benefit  of  a  Truft- 
Term,  was  not  debated  in  that  Caufe. 

But  as  fuch  a  Diftinillon   has  been   advanced,    and 

the  Boundaries  of  Relief  in  Equity  to  a  Dowrefs  are 

I  not 
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noC  fixed,  I  will  endeavour  to  find  our,  in  what  Par- 
ticulars thefe  Boundaries  have,  or  have  not  been,  alrea- 
dy eftablilhed  ;  and  therj  lee,  whether  Things  mi^hc 
not  be  reduced  to  fome  Certainty,  beginning  with 
iuch  as  have  been  fettled. 

Firfcy  A  X^owrefs  JImU  not  have  the  Benefit  of  a  ^  Dowrefs 
Truft-Term  attendant  on  the  Inheritance,  againlt  a  ti"  Bciiertt 
Pm-chafer;  this,  after  different  Opinions  of  two  Chancel-  "/  ^T^'^- 
lors  (Jejferys  and  Summers)  was  lettled  by  the  Judgment  gainft  .-„ 
of  this  Court,  and  affirmed  by  the  Houfe  of  Lords  in  "*:''' ""^ 

I/'TTtJ  J  !•       vilce,  bu 

the  Cale  or  Lady  Bodmin  and  Vandebendy,  reported  in  acainrt 
the  Abridg.  of  Cafes  in  Eq.  1 1  q.  where  the  other  Books,  ^'"'^''^''"' 
in  which  it  was  then  to  be  found,  are  referred  to,  and 
is  fince  reported  in  Preced.  in  Chan.  1^5.  by  the  Name 
of  Lady  Radnor  and  Rotberham.  It  feems,  that  by 
the  fame  Reafon,  as  a  Dowrefs  Ihall  not  have  the  Be- 
nefit of  a  Truft-Term  attendant  upon  the  Inheritance 
againit  a  Purchafer  of  the  legal  Eftate,  fo  Ihe  fhall 
have  no  Relief  in  Equity  againll:  a  Purchafer  of  the 
Inheritance  of  a  TruiVEitate  ;  for  in  both  Cafes  the 
Purchafer  ought  to  be  fafe. 

idly^  A  Dowrefs  fjjall  have  the  Benefit  of  a  Trufl- 
Term  attendant  on  the  Inheritance,  againft  an  Heir  ; 
though  this  was  denied  in  the  Cafe  of  Brorvn  and  Gibbs., 
Precedents  in  Chan.  97.  by  the  Lord  Sommers,  and  in 
Wray  and  Williams.,  i  5  i  in  the  fame  Book,  by  the  Lord 
Keeper  Wright,  (though  contrary  to  his  own  Opinion) 
he  thinking  himfelf  bound  by  the  Judgment  in  the  Cafe 
of  Lady  Bodmin  and  Fandebendy.  The  fame  QLielliion 
came  afterwards  to  be  confidered  by  the  late  Mafier  of 
the  Rolls,  in  the  Caie  of  Lady  Dudley  verfus  Lord  Dud- 
ley,  {Precedents  in  Chan.  241.)  and  upon  great  Delibera- 
tion, in  a  folemn  Argument,  he  decreed  for  the  Dow- 
refs, as  did  the  Lord  Harcourt  in  Higford  and  Higford, 
Pafch^  1711?  (and  not  in  17  10,  as  is  falfly  printed  in 

the 
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(a)  Vide 
Vol.1.  137 


♦  Oaavo 
Edit'. 


the  Abridgment  of  Cafes  in  Equity  1 1  9.)  and  upon  a  Bill  of 
Review  brought  in  theCale  of  (<t)ir?'^_;;  and  IVilliams,  and 
a  Demurrer  thereto  which  was  argued  before  him  i  8 
Feb.  1711,  he  declared  his  Opinion  for  the  Dowrefs, 
over-ruling  the  Demurrer  ;  and  afterwards  the  Defen- 
dant fubmitting,  a  Decree  was  made  by  Conient,  fix- 
ing a  Sum  for  the  Arrears  of  Dower,  and  giving  her 
PoQellion  ;  agreeable  to  Lord  Hale's  Opinion  in  Hard. 
489,  and  to  all  the  Refolutions  in  the  Cafe  of  Tenant 
by  the  Curtefy ;  fo  that  this  Point  feems  fettled,  both 
as  to  Dowreffes  and  Tenants  by  the  Curtefy. 


(rt)  Vide 
Vol.1.  321. 


In  cife  of  a 
Truft  of  an 
Inheritance 

created  by 
the  Huf- 


Next  I  will  confider  the  Cafe  of  Dower  of  a  Truft^ 
of  the  whole  Inheritance,  not  againft  a  Purchafer,    but  an 
Heir ;  and  this  in  two  Refpe£ls  : 

ly?,  In  cafe  of  a  Truft  created  by  the  Husband  him- 
felf ;  idly,  of  a  Truft  created  by  another  Perfon,  the 
Anceftor,  or  Donor  of  an  Eftate  to  the  Husband. 

ifi.  Of  a  Truft  created  by  the  Hufband  himfelf. 

The  firft  Cafe  of  this  Kind  is  Colt  and  Colt,  *  i  Chan. 
Rep.  2^4.  but  the  Year  and  Folio  of  the  Regifter-Book 
there  fet  down,  are  falfe  printed  ;  it  is  the  i  5  Car.  2. 
fo.  794,  and  was  a  Claim  of  Dower  of  a  Truft  created 
by  the  Huftiand  himfelf,  as  is  the  Cafe  of  Bottomley 
and  Fairfax-,  Preced.  in  Chan.  336,  and  that  of  {a)  Am- 
brofe  verfus  Ambrofe,  heard  in  this  Court  1 7  1 5,  and 
affirmed  in  the  Houfe  of  Lords  in  June  1717.  Where 
therefore  the  Truft  of  an  Inheritance  is  created  by 
the  Hufband  himfelf,  I  take  it  to  be  fettled,  that  the 
Wife  fhall  not  have  Dower,  even  againll:  the  Heir,  nor 
againft  a  Devifee,  the  Cafes  in  Reafon  being  the  lame. 


band   him- 
felf, the  Wife  fhall  not  have  Dower. 


But 


De  Term.  S.  Hill.  1732.  641 


But  idly^  Whether  the  Wife  Ihall  haveDowerof  aTruft  5^^^  where 
of  an  Inheritance  created  by  another  Per/on^  as  againfl:  the  created V 
Heir  or  Devifee,  is  a  very  different  QLiellion.    That  the  another  Per- 
Wife  Ihall  not  have  Dower  of  a  Truft  created  by  the  Huftami's 
Hufband,  or  (which  is  all  one)  of  a  Purchafe  made  by  Anceftor. 
him,  in  a  Truftee's  Name,   may  be  reafonable,    fuice 
it  may  be  prefumed   to  be  done  with  Intent  to  bar 
Dower,    and  every  Alan  may  do  as  he  pleafes  with 
his  own.     Accordingly   it   has  been  commonly  prac- 
tifed,    for  a  Purchafer    to  take  a  Conveyance  in  his 
own  Name   and  in  the  Name  of  another   Perfon  as 
Truftee,    purpofely   to   prevent  Dower.     It  is  fa  id  in 
Showers    Parliament    Cafes  71,    that    Serjeant  Maynard 
made  a  long  Leaie  to  a  Servant,  on  Purpofe  to   pre- 
vent Dower  ;    and  the  Cafe  of  Bottomly  and  Fairfax  in 
the    Book    before   mentioned,    feems  to  go  upon  the 
A£):  and  Intention  of  the  Hufband ;    the  Words  being 
thefe,  "  In  this  Cafe,   it  was  clearly  agreed,   that  if  a 
Hufband,  before  Marriage,  conveys  his  Eftate  to  Tru- 
"  ftees  and  their  Heirs,  in  fuch  Manner  as  to  put  the 
legal  Eftate  out  of  him,  though  the  Truft  be  limited 
to  him  and  his  Heirs,   yet  of  this  Truft-Eftate  the 
Wife,   after  his  Death,   fliall  not  be  endowed,   and 
"  that  this  Court  hath  never  yet  gone  fo  far,   as  to 
"  allow  her  Dower  in  fuch  a  Cafe":  But  where  there 
is  no  Conveyance  to  Truftees  by  the  Husband  in  order 
to  put  the  legal  Eftate  out  of  him,  and  the  equitable 
Intereft  (which  in  this  Court  is  taken  for  the  whole) 
defcends  or  comes  to  the  Husband  from  another,  who 
cannot  be  prelumed  to  have  lodged  the  legal  Eftate  in 
Truftees  to  prevent  Dower  out  of  the  Eftate  of  a  fu- 
ture Ceflui  que  Trufl  (perhaps  one  not  then  born,)  this 
feems  to  differ  in  Reafon,  and  does  fo  by  the  Authori- 
ties ;  I  find  no  Refolution  againft  Dower  in  fuch  Cafe, 
but  on  the  contrary  fome  allowing  that,    as  well  as 
Tenancy  by  the  Curtefy. 

Vol  II.  8  A  The 
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The  firll  is  a  very  flrong  one,  determined  upon  great 
Deliberation,  and  with  great  Perfeverance  in  Opinion  ; 
for  it  came  no  lefs  than  five  Times  before  the  Court 
in  one  Shape  or  another  ;  it  is  very  imperfe£lly  re- 
ported in  all  the  printed  Books,  tho'  beft  in  the  Precede 
in  Chan.  250,  but  hath  not  been  throughly  underilood ; 
I  took  it  out  of  the  Regifter's  Book  which  cannot  de- 
ceive; the  Cafe  was  thus:  Henry  Robinfon,  for  a  valua- 
ble Confideration,  agreed  to  allure  the  Manor  of  Bin- 
ton  and  other  Lands  in  the  County  of  York,  to  Henry 
his  eldeft  Son  in  Fee ;  but  falling  into  Trouble  for  coun- 
terleiting  a  Patent  under  the  Great  Seal,  conveyed  the 
Eftate  to  John  his  younger  Son  in  Fee,  to  prevent  a 
Forfeiture,  and  the  younger  Son  executed  a  Declara- 
tion of  Truft  to  the  Father,  who  being  afterwards 
freed  from  his  Troubles,  conveys  the  Eftate  to  his  el- 
deft  Son,  and  dies  j  the  eldeft  Son  dies,  leaving  a  Wi- 
dow (the  Plaintiff")  and  no  Ifliie,  whereby  the  younger 
Brother  became  his  Heir;  againft  whom  the  Plaintiff 
brought  her  Writ  of  Dower,  and  a  Bill  in  this  Court, 
to  fet  alide  the  Conveyance  made  to  the  Defendant,  as 
an  Impediment  at  Law  to  the  Recovery  of  her  Dower. 
The  Court  thought  this  a  Cafe  fit  to  be  maturely  con- 
fidered,  and  ordered  it  to  be  ftated  by  one  Counfel  on 
each  Side.  On  the  6th  o{  Mtiy  1653  the  Caufe  came 
to  be  heard  on  a  Cafe  fo  ftated,  which  was,  in  Sub-, 
ftance,  as  I  have  mentioned,   and  concludes  thus  : 

"  So  that  upon  the  whole  Matter,  the  Cafe  upon  the 
Bill,  Anfwer,  and  Proofs,  will  fall  out  to  be,  that 
Henry  the  Father  being  Ceflui  que  Trufl  in  Fee,  con- 
veyed to  Henry  the  Son  {i.e.  eldeft  Son)  and  his  Heirs, 
and  Henry  the  Son  died  ;  now  whether  the  Wife  of 
the  Son  (the  Intereft  in  Law  being  ftill  in  the  Tru- 
ftee,  that  is  the  younger  Son)  Ihall  be  holpen  to 
Dower  in  Equity,  is  the  fingle  Qiieftion  ?  where- 
2  upon 
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"  upon  the  Court  is  of  Opinion,  that  there  is  good 
Ground  to  fet  alide  the  laid  Deed  made  to  John  the 
youngeft  Son,  and  that  the  Plaintiff  fhould  have  her 
Dower  out  of  the  faid  Manor  of  Binton,  and  otlier 
the  Lands  conveyed  to  the  Plaintiff's  Husband  and 
"  his  Heirs,  for  the  Time  to  come,  and  to  the  Ar- 
*'  rears  thereof  from  the  Death  of  her  Husband":  And 
it  was  decreed  accordingly,  unlefs  Caufe,  the  Defen^ 
dant  tlien  making  Default.  On  the  i  5th  of  the  fame 
Month  (being  the  Time  appointed  for  that  Purpofe) 
the  Defendant's  Counlel  coming  to  fhew  Caufe,  on 
hearing  Counfel  on  both  Sides,  it  was  decreed,  that  the 
Deed  to  the  younger  Son  lliould  be  fet  afide,  as  againlt  the 
Plaintiff,  and  not  given  in  Evidence  at  Law,  and  that, 
as  to  the  Arrears  of  Dower,  the  PlaintifF  fliould  re- 
fort  to  the  Court  for  farther  Dlreftions,  after  a  Trial 
at  Law  ;  which  being  accordingly  had,  the  Deed  was, 
notwithftanding  the  Decree,  given  in  Evidence,  and 
the  PlaintifF  nonfuited  ;  whereupon  on  the  9th  of 
OBober  1^54,  fhe  applied  again  to  the  Court,  and 
prayed  a  Commiilion  to  fet  out  her  Dower,  that 
Proceedings  on  the  Nonfuit  might  be  flayed,  that  fhe 
might  have  her  Cofts  at  Law  and  in  this  Court,  and 
that  the  Defendant  and  his  Attorney,  who  infilled  on 
giving  the  Deed  in  Evidence  at  the  Trial,  might  Hand 
commltied  j  which  was  ordered  accordingly,  unlefs 
Caufe  fliewn  to  the  contrary  on  the  28th  of  November 
following  ;  at  which  Time,  upon  hearing  Counfel  on 
both  Sides,  the  Order  of  the  9th  of  October  was  made 
abfolute. 

I  obferve,  notwithftanding  the  Deed  to  the  eldeft 
Son  was  upon  an  Agreement  for  a  valuable  Confidera- 
tlon,  yet  in  all  Likelihood  it  was  fo  worded,  as  to 
exclude  giving  the  Confideration  in  Evidence  ;  or 
there  was  fome  other  Objeftion  made,  whereby  it 
could  not  prevail   at  Law  againft   the   Deed    to  the 

younger 
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younger  Son,  though  that  was  vokintary ;  and  accord- 
ingly  it  was   taken   for  granted  by    the  Counfel    on 
both  Sides,  and  by  the  Court,  that  the  Law  was  againll 
the  Plaintiff;  for  which  Reafon  llie  was  nonfuited  up- 
on the  Trial ;    and  yet,  notwithil:anding  there  was  no 
legal  Seilin  in  her  Hulband,  ilie  had  her  Dower  by  the 
Aid  of  this  Court.     I'his  feenis  a  great  Authority  for 
Dower  out  of  a  Truft-Eftate  of  Inheritance,    and  was 
very  much  relied  on  by  the  late  Mafler  of  the  Rolls,   in 
his  Argument  of  the  Cafe  of  Lady  Dudley  and  Lord 
Dudley  j  for  after  taking  Notice  of  it,  he  fays,  "  tho' 
this  was  much  conteiied,  yet  Equity  prevailed ;  and 
though  the  Time  in  which  it  was  adjudged,  may  be 
"  objefted,  yet  were  ^  they  (meaning  the  then  Com- 
"  millioners  of  the  Great  Seal)  learned  Men,  who  de- 
liberated well,  and  pronounced  their  Decrees  accord- 
ing to  their  Oaths,  and  according  to  Juftice  and  E- 
quity.   Precedents  in  Chan.  2'^  o.    This  Refolution  of 
Fletcher  and  Robinjon  does  not  ftand  alone ;  for  at  the 
End  of  the  Cafe  of  Otrvay  and  Hudfon,  decreed  by  the 
Lord  Corpper  i"]  06lober  i']o6,  2  Fern.  585,  it  is  faid. 
The  Widow  that  the  Widow  of  a  Ceftui  que  Trufl   of  a  Copyhold 
"^que  Tujoi  Eftate  ought  to  have  her  Widow's  Eftate,  {i.  e.)  Cufto- 
^  Copyhold  i-nary  Dower,   as  if  her  Husband  had  the  legal  Eftate 
have  her      in  him  J   and  a  Husband  ought  to  have  a  Tenancy  by 
Free-Bench  ^j^g  Cuttcfy  of  a  Truft  as  wsll  as  of  a  legal  Eftate.    And 

as  well  as  it  <  O  _ 

her  Huiband  38  Dowcr  IS  more  lavourcd  in  Law,  Reafon  and  Equi- 
Eitt?  '^°^^  '^y*  '^""^^  Curtefy,  therefore  every  Precedent  for  Te- 
nant by  the  Curtefy  of  a  Truft,  is  an  Authority  for 
Dower  of  a  Truft.  The  Cafe  of  Sxreetapple  and  Bin- 
don,  2  Fern.  535,  is  thus :  A  Woman  bequeathed 
500/.  to  be  laid  out  in  Land  and  fettled  to  the  Ufe  of 
her  Daughter  with  a  Remainder  over ;  the  Daughter 
married  the  Plaintiffs,  by  whom  fiie  had  a  Child,  fhe 
and  the  Child  died,  and  the  Money  not  being  laid  out, 
I  on 

*  Tlie  CommifTioners  for  the  Cuftody  of  the  Great  Seal  at  that  Time  were 
JViddrhigton,  IVhitlock  and  Lijle.  Vide  IVhitlock^s  Alemoirs  fub  anno  1654; 


De  Term.  S.  Hill.  1732.  ($49 


on    a  Bill    brought   by  the  Hufhand,    the  Lord  Cow- 

per  decreed  the  Money  to  be  confidered  as  Land,    and 

the  Plaintiff  to  be  Tenant  by  the  Curtefy.    In  that  of 

(a)  Watts  and  Ball,   cited  imperfe£lly  2  Fern.  681,  as  K'SeeVoU. 

determined  by  the  Lord  Con>pef  m  1708,    where   the '°*^"/'''' 

.  -^  .  n  r  -  ported  as 

Inheritance  was  in  Truitees  for  Payment  of  Debts,  here  cited, 
the  Surplus  to  the  Teftator's  two  Daughters  equally 
in  Fee ;  he  decreed  the  Husband  of  one  of  the  Daugh- 
ters to  be  Tenant  by  the  Curtefy  of  that  Daughter's 
Moiety  ;  and  there,  according  to  a  full  Report  I  have 
of  the  Cafe,  the  Lord  Cowper  declared,  that  the  Huf- 
band  ought  to  be  Tenant  by  the  Curtefy,  and  the  ra- 
ther, as  he  thought  his  Wife  feifed  of  a  legal  Eftate, 
and  had  Reafon  to  think  fo,  Ihe  being  in  PcjlTcllion  ; 
but  this  appears  to  be  only  an  additional  Reafon  for 
decreeing  the  Tenancy  by  the  Curtefy,  fince  his  Lord- 
fliip  laid  down  the  Rule  generally,  that  Trufts  are  to 
be  governed  by  the  fame  Law,  and  are  within  the 
fame  Reafon,  as  legal  Eltates ;  and  if  there  were  not 
the  fame  Rule  of  Property  in  all  Courts,  Things  would 
be  at  Sea,  and  there  would  be  the  utmoft  Uncertainty ; 
which  general  Pofition  extending  to  the  Cafe  of  Dow- 
er, as  well  as  Tenant  by  the  Curtefy,  may  be  reckoned 
an  Authority  for  the  one,  as  well  as  the  other.  That 
Truifs  and  legal  Eftates  are  to  be  governed  by  the  fame 
Rules,  is  a  Maxim  which  has  obtained  univerfally  ;  it 
is  fo  in  the  Rules  of  Defcent,  as  in  Gavelkind  and  Bo- 
rough-EngliJh  Lands,  there  is  a  {b)  pojfejjio  fratris  of  a  (L)  i  inft. 
Trurt,  as  well  as  of  a  legal  Eftate  :  the  like  Rules  in  ^^a^- 

I  \2o  121  b 

Limitations,  and  alfo  of  barring  Intails  of  Trufts,  as 
of  legal  Eftates.  I  believe  there  is  no  Exception  out 
of  this  general  Rule,  nor  indeed  is  there  any  Reafon 
there  ftiould  ;  and  it  would  be  impoilible  to  fix  the 
Boundaries,  and  Ihew  how  far,  and  no  farther,  it  ought 
to  go ;  perhaps  in  early  Times,  the  Neceflity  of  keep- 
ing thereto  was  not  feen,  or  throughly  coniidered. 

Vol.  II.  8   B  Perkins 
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Perkins  (who  wrote  before  tlie  Statute  of  Ufes)  fo. 

('')§349-  (^a)  69,  fays  there  ihall  be  no  Dower  of  an  Ufe;  but 
ro  Ihew  that  he  took  it  a  Tenant  by  the  Curtefy  flood 
upon  the  fame  Foot  as  a  Tenant  in  Dower,  fo.  i  gg, 

C^)  §  457-  (^1,)  he  fays,  that  there  fliall  be  no  Tenant  by  the  Cur- 
tefy of  an  Ufe  -,  probably  the  other  Books,  where 
the  fame  Thing  is  faid,  may  be  taken  from  this  Au- 
thority: But  it  is  to  be  obferved,  that  this  might  pof- 
libly  be  faid  with  Regard  only  to  demand  of  Dower  at 
Law,  and  not  in  a  Court  of  Equity  ;  but  however,  if 
the  Opinion  that  a  "Wife  Ihould  not  be  endowed  of  a 
Truft,  has  been,  in  former  Times,  taken  generally,  yet 
that  which  has  for  a  long  Time  prevailed  is,  that 
Trurt-Ei-lates  ought  to  have  the  fame  Properties,  and 
be  governed  by  the  fame  Rules,  as  legal  Eftates. 

(a)  27  H.  8.       As  to  the  Preamble  to  the  Statute  of  (a)  Ufes,  which 
cap.  10.       j-ecites,    "  that  by  Ufes  Men  loft  their  Tenancies  by 
"  the  Curtefy,    and  Women  their  Dowers",  there  is 
Room  to  think  thefe  Words  ought  not  to  be  taken  in 
a  general  Senfe ;  for  the  Ufes  complained  of  are  fuch  as 
were  created  by  fraudulent  Allurances,    and  were  fe- 
cret ;  but  fuppoiing  all  Ufes,  before  the  Statute,   were 
thought  to  bar  Tenants  by  the  Curtefy,    and  Dower, 
even  in  Equity  as  well  as  Law,  yet  it  will  not  follow, 
at  this  I'ime  of  Day,  that  Trufts  or  equitable  Interefts 
are  now  to  be  conlidered  as  they  were  then.     Bejfides, 
as  to  Authorities  for  Dower  out  of  Truft-Rftates,   it  is 
A  Dowrefs  admitted  that  a  Dowrefs  fhall  have  the  Benefit  of  a 
firliquity'^a-  Truft-Term  attendant  upon  an  Inheritance,  and  yet  it 
gainit  a       canuot   bc  in    Reafon  diftinguiflied,    why  a  Dowrefs 
L'clam  on  lliall  not  have  the  Benefit  of  a  Truft  of  the  whole 
the  Inhcri-    Inheritance.      It  has  indeed  been  faid,  that  in  tlie  one 
tance.  ^^^^  ^^^^  Dower  by  Law,  had  attached  on  the  Inheri- 

tance,  which  attrafts  the  Term  ;  wliereas  in  the  other 
the  Wife  has  no  legal  Right  at  all ;  but  this  feems  to  be 
a  Difference  in  Words  only;  for  why  fhould  her  Dow- 
2  ei: 
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er  out  of  the  Inheritance  give  her  the  Benefit  of  a 
Truft-Term,  when  by  Law  Ihe  cannot  have  her  Dow- 
er, during  the  Term?  Why  Ihould  Equity  aflill:  the 
Dovvrefs  in  the  one  Cafe  more  than  in  the  other,  when 
at  Law,  without  the  Aid  of  Equity,  flie  cannot  have 
Title  in  either  ?  Why  Ihould  a  Dowrefs  have  the 
Aid  of  Equity  to  be  endowed  out  of  a  Trufl-Term  more 
than  of  a  Truft  of  Inheritance  ?  Nay,  after  a  Judg- 
ment in  Dower,  with  a  Cejfet  executio  during  the  Term 
(as  it  muft  be;)  if  fhe  hath  Dower  out  of  the  Truft- 
Term,  fhe  has  it  in  dlreft  Contradl£lion  to  the  Judg- 
ment upon  which  (lie  founds  her  Claim,  where  Ihe 
comes  after  Judgment,  as  the  Cafes  generally  have  been; 
this  is  the  Obfervation  of  the  Lord  Sommen  in  the  Cafe 
of  Brown  and  G'Ms  before  cited,  where  his  Lordlhlp 
fays,  that  it  would  be  relieving  her  agalnfl:  the  very 
Judgment  upon  which  fhe  founds  her  Right  to  Relief; 
and  yet   hath  obtained,  and  is  a  Point  now  fettled. 

But  after  all  thefe  Reafons  and  Authorities,  I  mufl 
declare,  that  I  would  not  take  upon  my  felf  to  deter- 
mine, whether  a  Wife  fhould  have  Dower  out  of  a 
Trulf:  of  Inheritance,  where  it  is  created  not  by  the 
Hufband,  but  fome  other  Perfon,  and  no  Time  limited 
for  conveying  the  legal  Eftate  ;  when  that  comes  to  be 
the  Cafe,  it  will  be  Time  enough  to  do  It;  but  the  pre- 
fent  very  much  differs  from  tlie  common  Cafe  of 
Trull-Eflates,  in  that  there  is  a  'i'ime  limited  for  con- 
veying the  legal  Eflate,  and  that  Time  come  In  the 
Life  of  the  Plaintiff's  Husband  ;  this  makes  it  clear 
for  Dower,  upon  a  Principle  well  known,  and  eflablifhed  '^ ''^  },V'^"''' 

■^      r  I  r\    •  or  a  1  enant 

in  this  Court,  that  where   an  Ac!:  is  to  be  done  by  a  in  Tail  of  a 
Trurtee,  that  is  to  be  looked  upon  as  done  which  ought  .J.ji  '"e 
to  be  done,  confequently  the  Eilate  dlreOed  to  be  con-  H-"-''-  Eft-^te 
veyed  to  the  Plaintiff's  Husband    ought  to   be  confi- Wiu  of  the 
dered  as  a£lually  conveyed  to,  and  velted  in,  him  ;  and  ^^^"'^" '''" 
then  the  Plaintiff  hath  a  Right  to  Dower  out  of  it.       combed  a'i 

idly,  '"^  Age- of 

-^ '  twenty-one, 
aod  lie  living  to  that  Age,   is  iiititled  to  Uov/cr. 
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zdly-t  Suppofe  the  legal  Eftate  Is  not  to  be  confidered 
as  conveyed  to  the  Plaintiff's  Husband,  by  Realbn  of 
the  Mortgage  ftanding  out  unfatisfied  during  his  Life, 
yet,  however,  the  Husband  was  undoubtedly  intitled 
to  redeem  the  Mortgage,  and  then  the  other  Point 
before  mentioned  is  to  be  confidered,  whether  the  Plain- 
tiff, being  the  Widow  of  a  Perfon  intitled  to  the  Equi- 
ty of  Redemption  of  a  Mortgage  in  Fee,  hath  a  Right 
to  redeem  upon  Account  of   Dower  ? 

That  a  Dowrefs  (hall  have  Redemption  of  a  Mort- 
<^age  for  Years  is  a  Point  fettled ;  and  as  that  was 
never  doubted,  fo  neither  has  the  Court  ever  diftin- 
guillied  it  from  the  Cafe  of  a  Mortgage  in  Fee.  The 
Lord  Sommers,  in  the  Cafe  of  Brorvn  and  G/bl;s,  feems 
to  admit,  that  a  Dowrefs  may  redeem  a  Mortgage ; 
and  gives  a  Reafon  for  it,  which  goes  to  a  Mortgage 
in  Fee  as  well  as  for  Years ;  he  fays,  "  a  Mortgage  is 
"  looked  upon  as  a  perfonal  Contra£l:,  and  the  Mort- 
"  g^g^^  ^^^^  "^  Intereit  beyond  his  Money".  In  that 
of  Hit  chin  and  Hitchin,  Precedents  in  Chan.  133.  though 
it  was  a  Mortgage  for  Years,  yet  the  Lord  Keeper 
Wright  does  not  dllfinguifh,  but  (fpeaking  to  the  Coun- 
fel)  fays  generally,  "  you  do  not  pretend  but  a  Dow- 
"  refs  is  to  be  relieved  againlt  a  fatisfied  Mortgage"  : 
Now  the  Cafe  of  a  fatisfied  or  an  unfatisfied  Mortgage 
differs  only  in  this ;  in  the  one  the  Court  gives  the 
Dowrefs  Relief  abfolutely,  in  the  other,  upon  Terms 
of  keeping  down  a  lliird  of  the  Intereft,  or  paying  a 
Third  of  the  Principal  j  though  as  to  the  Mortgagee, 
the  Dowrefs  muft  pay  the  whole  Money,  and  hold 
over  for  the  Relidue.  The  Cafe  of  Palmes  and  Danh^ 
Precedents  in  Chan.  137,  was  a  Mortgage  for  Years, 
(though  not  fo  reported)  but  the  Qiieftion  is  there 
ifated  generally,  whether  a  Dowrefs  had  a  Right  to  re- 
deem a  Mortgage  ?  and  the  fame  Lord  Keeper  declared 
it  to  be  his  Opinion  that  fhe  had.  I  fee  no  Reafon 
I  for 
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for  a  Difference  between  a  Mortgage  in  Fee  and  for 
Years,  as  to  the  Dowrefs's  redeeming  in  a  Court  of 
Equity ;  the  Intereft  in  the  Mortgage-Money  and  the 
Equity  of  Redemption  is  the  fame,  whether  it  be  for 
Years,  or  in  Fee ;  the  Mortgage  in  both  Cafes  is  perfo- 
nal  Ellate,  goes  to  the  Executor,  and  not  to  the  Heir ; 
the  Equity  of  Redemption  in  b6th  goes  to  the  Heir, 
not  to  the  Executor  ;  however,  there  are  Authorities 
a  pari,  or  rather  a  fortiori,  that  a  Mortgage  in  Fee 
jfhall  no  more  preclude  a  Dowrefs,  than  one  for  Years. 
In  the  Cafe  of  Thorn  and  Thorn,  i  Vem.  182,  183,  it 
Was  twice  held  by  the  Lord  Keeper  North,  that  a  Mort" 
gage  in  Fee  was  a  Revocation  only  pro  tanto,  of  a 
voluntary  Settlement  with  Power  of  Revocation  ;  and 
in  that  of  Hall  and  Dmch,  i  Vernon  329,  it  was  held 
by  the  then  Mafler  of  the  Rolls,  that  a  Mortgage  in  Fee 
was  a  Revocation  only  pro  tanto,  of  a  Devife ;  which 
lafl:  coming  upon  an  Appeal  before  the  Lord  Keeper 
North,  I  Fern.  342,  he  affirmed  the  Decree  for  this  Rea- 
fon  (fays  Mr.  Vernon)  becaufe  the  Intent  of  the  Mort- 
gagor could  be  only  to  fupply  his  prefent  Occaiions, 
by  borrowing  Money,  which  is  pretty  near  the  fame 
Reafon  as  was  given  by  the  Lord  Sommers  in  the  Caie 
of  Brown  and  Gibbs,  and  is  equally  applicable  to  Mort- 
gages in  Fee  or  for  Years ;  the  like  Reafon  is  given  in 
the  Cafe  of  the  Earl  of  Lincoln  and  Rolle,  Parliament 
Cafes  I  5*5,  where  it  was  admitted  by  the  Counfel  on 
both  Sides,  that  a  Mortgage  in  Fee  was  not  a  Revoca- 
tion of  a  Devife ;  fay  the  Counfel  for  the  Appellant,  be- 
caufe in  Equity  the  Mortgage  does  not  make  the  Eftate 
another's;  and  the  Counfel  for  the  Refpondent,  becaufe 
a  Mortgage  is  not  an  Inheritance,  but  a  perfonal  Eftate^ 

Now  furely  if  a  Devifee  who  is  a  mere  Volunteer^ 
or  if  a  Grantee  with  a  Power  of  Revocation,  who  is 
a  Volunteer  to  the  utmofi  Degree,  fliall  in  Equity  be  en- 
titled to  the  Redemption  of  a  Mortgage,  a  fortiori  Ihall 
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the  Dowrefs  be  fo  :  The  Law  is  as  much  agalnft  the 
Devifee  as  againft  a  Dowrefs;  yet  Equity  interpofes  in 
Favour  of  the  Devifee,  a  mere  Volunteer,  reh'eving 
againft  a  Revocation  by  the  Devifor  ;  and  this  too, 
when  by  making  a  Mortgage  in  Fee,  and  hmiting  the 
Redemption  to  him,  and  his  Heirs,  he  hath  in  Tome 
Sort  declared  his  Intention,  that  the  mortgaged  Pre- 
milTes  fhall  go  to  his  Heirs,  and  not  to  the  Devifee. 
Befides,  in  Cafe  of  a  Devife,  any  A^  done  to  put  the 
Eftate  into  another  Phght  than  it  was  at  the  Time  of 
the  Devife,  is  (regularly)  a  Revocation,  though  pro- 
bably not  fo  intended  by  the  Devifor,  as  was  held  in 
that  Cafe  of  the  Earl  of  Lincoln  and  Rolle  ;  this  there- 
fore feems  to  be  much  ftronger  againft  the  Interpoli- 
tion  of  the  Court  than  that  of  a  Wife,  v/ho,  in  re- 
fpecl  to  Dower,  is  not  a  mere  Volunteer,  but  founds 
herfelf  upon  the  Marriage  Contraft,  or  however,  in 
the  feveral  Inftances  before  mentioned,  is  relieved, 
where  a  mere  Volunteer  is  not  j  and  therefore  a  Dow- 
refs ought,  a  fortiori,  to  have  the  Redemption  of  a 
Mortgage  in  Fee,  rather  than  a  Deviiee  ;  efpecially  if 
it  be,  as  this  Cafe  is,  of  a  Mortgage  not  m.ade  by  the 
Huftand  himfelf,  but  by  the  Donor  of  the  Eftate. 

How  far  thefe  Reafons  and  Authorities  in  cafe  of 
Dower  out  of  an  Equity  of  Redemption  of  a  Mort- 
gage in  Fee,  will  weigh  in  that  of  Dov/er  out  of  a 
'IVuft  of  the  Inheritance  againft  the  Heir,  may  be 
conlidered  when  that  Qiieftion  comes  before  the  Court. 
Indeed  in  Robinfon  againft  Tong,  heard  before  the  late 
Lord  Chancellor  {6  Noij.  1720.)  the  Cafe  appeared  to 
be  the  fame,  vi-^.  That  of  a  Widow  claiming  Dower 
out  of  an  Equity  of  Redemption  on  a  Mortgage  in 
Fee,  not  made  by  the  Huftiand  himfelf;  which  was 
inlifted  to  be  the  fame  with  Dower  of  a  Truft  of  the 
Inheritance  ;  and  the  Cafe  of  Ambrofg  and  Ambrofe  be- 
fore mentioned  was  cited,  where  Dower  of  a  'IVuft- 
2-  E^ftate 
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Eftate,  created  by  the  Hufband  himfelf,  was  denied  ; 
though  it  was  admitted,  there  might  be  a  Tenancy 
by  the  Curtefy  of  it ;  this  the  Lord  King  thought  a 
groundlefs  Diftin6lion,  but,  without  attending  to  the 
Difference  between  a  Mortgage  and  a  Truft,  or  obfer- 
vlng,  that  in  the  Cafe  of  Ambrofe  and  Ambrofe  the 
Truft  was  created  by  the  Hufband  himfelf,  and  in 
that  before  him,  the  Mortgage  was  made,  not  by  the 
Hufband,  but  by  his  Brother  (of  whom  the  Hufband 
purchafed  the  Equity  of  Redemption  ;)  he  fays,  the  belt 
way  is  flare  declfis;  but  however,  did  not  determine 
the  Point  againft  the  Dowrefs ;  for  by  the  Decree  it 
appears,  that  the  Eil:ate  in  Mortgage,  upon  which  the 
QLieftion  arofe,  is  direfted  to  be  fold,  and  the  Mafter 
to  enquire,  whether  the  Defendant  the  Widow  be  dow- 
able  of  any  Eftate  of  her  Hufband's ;  and  if  Ihe  be, 
the  Mafter  to  put  a  Value  upon  her  Dower,  which  is 
to  be  paid  out  of  the  Money  arifing  by  the  Sale,  pre- 
ferable to  her  Hufband's  Creditors,  except  the  Mort- 
gagee, and  an  Annuity  charged  on  the  Eftate  fubje6l 
to  which  the  Hufband  purchafed. 

I  do  not  know,  nor  can  find  any  Inftance,  where 
a  Dower  of  an  Equity  of  Redemption  was  contro* 
verted,  and  adjudged  againft  the  Dowrefs ;  and  as  there 
are  Authorities  in  Cafes  lefs  favourable,  therefore  I  de- 
clare, that  the  Plaintiff"  being  the  Widow  of  the  Perfon 
entitled  to  the  Equity  of  Redemption  of  this  Mortgage 
in  Qiieftion  (which  was  a  Mortgage  in  Fee)  hath  a 
Right  of  Redemption  ;  and  accordingly  decree  her  the 
Arrears  of  her  Dower  from  the  Death  of  her  Husband, 
fhe  allowing  the  Third  of  the  Intereft  of  the  Mort- 
gage-Money unfatisfied  at  that  Time,  and  her  Dower 
to  be  fet  out,  if  the  Parties  differ^ 

*  See  the  Cafe  of  the  Attorney  General  verfus  Scot  ^  al\  1 2  Nov. 
1735,  when  upon  a  Bill  for  the  Sale  of  an  Eftate,  the  Lord  Talbot  deter- 
mined a  Wife  fhould  not  have  Dower  of  an  equitable  Eftate  devifed 
to  her  Hufband,  who  had  mortgaged  it  to  the  Defendant. 

DE 
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Cafe  194.  Willi^^  Cozuper  Efq;  Coufin  and  Heir  of  William 
Cozvper  only  Son  of  the  late  Earl  Cozvper  by  his 
frji  Wife,  and  eldefi  Son  of  Spencer  Cozvper  zvho 
was  Uncle  and  Heir  of  the  fame  William  Cowper, 
'Tljeodora  Cozvper  Widozv  and  Adminifiratrix  of 
Spencer  Cozvper  Efq;  John  Cozvper  and  ^fldey 
Cozvper  his  younger  Sons^  and  Martin  Aladen 
and  Judith  his  Wife  the  only  Daughter  of  the 
faid  Spencer  Cozvper,    Plaintiffs  ; 


Willi<-irn  Earl  Cozvper,  Son  and  Heir  of  the  late 
Earl  Cozvper  by  the  late  Countefs  his  Wife,  Tho- 
mas Woodford  jurnji'ving  Executor  of  the  late 
Earl,  Sir  William  Humphreys  and  Orlando 
Humphreys  Executors  of  Mary  Booth  furvi- 
'vin^  E-^ecutor  of  Robert  Booth,  Thomas  Powell 
and  William  Pczvell  Executors  of  Samuel  Pozvell 
a  Trufee  named  in  Mr.  Booth's  Will,  and  alfo 
another  of  his  Executors,    Defendants. 


riiejirgii-     •'"■  ^H  IS  Cafe,  as  It  is  very  extraordinary,    fo  is   it 

jofcph  je-       JL      of   a  large  Compafs,    and    every  Part    requi- 

kyii  Mt:jicr  j.jp,g    Confideration ,     I     muft     therefore     neceffarily 

take   up  fome  Time  in  Stating,    Obferving,    and  Ar- 
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guing  upon  it,  for  maintaining  the  Judgment  that  I 
ftiall  give. 

Robert  Booth  a  Freeman  of  London,  feifed  of  a  fmall 
real,  and  pofTeffed  of  a  large  perfonal  Eltate,  had 
one  only  Child  named  'Judith,  who  intermarried  in  het 
Father's  Life-time  with  William  Cowper  Elq;  afterwards 
Earl  Cowper,  and  had  liTue  by  him  only  one  Son  named 
WiUiam. 

On  the  ^th  of  July  1^90,  Mr.  Booth  made  his 
Will,  whereby,  after  making  a  Proviiion  for  his  Wife, 
in  lieu  of  what  Ihe  might  claim  by  the  Cuftom  of 
London,  he  takes  Notice,  that  he  had  before  given  his 
Daughter  50CO  /.  upon  her  Marriage,  which  he  did 
not  intend  to  be  in  full  of  her  Orphanage  Part,  and 
therefore  makes  a  farther  Provifion  for  her  in  thefe 
Words,  "  I  do  farther  give  and  bequeath  4500/. 
*'  unto  Mr.  Samuel  Poivell,  upon  this  fpecial  Truft  and 
"  Confidence,  that  he  Ihall,  with  all  convenient  Speed, 
"  lay  out  the  4500/.  in  the  beft  Manner  he  can^  in 
"  the  Purchafe  of  Lands  and  Tenements  of  Inheri- 
tance, to  be  conveyed  and  fettled  to  him  upon 
the  feveral  Ules,  Intents  and  Purpofes  herein  after 
mentioned,  that  is  to  fay,  in  I'rull  for  and  to  the 
"  Ule  of  my  Son  and  Daughter  William  Cowper  Elq; 
"  and  Judith  his  Wife  for  the  Term  of  their  Lives, 
"  and  after  the  Deceaje  of  my  Daughter,  then  to  the 
"  Child  or  Children  of  her  Body  hereafter  to  be  be* 
"  gotten,  Share  and  Share  alike,  and  for  want  of  fuch 
"  IfTue,  then  to  my  Grandlon  William  Cowper  and  his 
"  Heirs  for  ever".  He  farther  by  his  Will  charged 
fome  Annuities  upon  a  Leaiehold  Houfe  he  had  in 
St.  Hellene,  London,  gave  leveral  Legacies,  and  deviled 
the  fmall  real  Eifate  he  had  to  his  Coulin  Thomas 
Hcirdfon  for  Life,  with  Remainder  over,  and  then  gives 
all  the  Relidue  of  his  Eifate,  not  before  difpofed  of, 
Vol.11  8  D  to 
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to  his  Daughter,  defiring  that  what  it  fhould  amount 
to  over  and  above  the  4500/.  might  be  laid  out  with 
the  4500/.  to  the  fame  End,  and  for  the  fame  Ufes,  as 
are  in  that  (the  above  recited)  CJaufe  expreiTed,  and 
made  the  faid  Mr.  Powell,  his  Wife  Mary  Booths  and 
his  Daughter  Judith  Coivper^  his  Executors. 

On  the  I  November  1 690  Mr.  Booth  died,  and  the 
three  Executors  joined  in  the  Probate  of  the  "Wil], 
but  Mr.  Coivper  (in  Right  of  his  Wife)  a6led  as  Execu- 
tor, and  poffeffed  the  perfonal  Eftate. 

On  the  i^th  of  June  1692  my  Lord  Corpper  (then 
William  Cowper  Efq;)  executed  a  Declaration  of  Truft, 
whereby,  after  reciting  the  Will,  and  that  he  in  Right 
of  his  Wife  (the  Heir  and  Reliduary  Legatee  of  Mr. 
Booth)  had  received  of  Mr.  Booth's  perfonal  Eftate  (in- 
cluding a  Mortgage  then  unpaid  on  Lands  in  GloucefleV' 
fljire)  AiTets  above  all  Debts  and  Legacies,  fufficient  to 
anfwer  the  4500/.  and  that  he  had  lately  purchafed 
an  Eftate  at  Standon  in  Hertfordjhire  for  3400  /.  he  de- 
clared that  Eftate  was  bought  by  him  with  the  Money 
ariftng  out  of  Mr.  Booth's  perfonal  Eftate,  and  was  to 
be  taken  as  Part  of  the  45C0/.  and  that  he  had  taken 
a  Conveyance  to  himfelf,  to  the  Intent,  that  as  foon 
as  the  whole  Purchafe  for  the  faid  4500/.  could  be 
compleated,  he  and  his  Heirs  ftiould  fettle  and  con- 
vey the  fame  according  to  the  true  Intent  of  the  Will, 
or  as  near  as  might  be  at  the  Time  of  fuch  Settle- 
ment, and  that  in  the  mean  Time,  the  Rents  and  Pro- 
fits ftiould  be  received  by  fuch  Perfons  refpeftively,  as 
would  in  Right  and  Juftice  be  intitled  thereto,  in  cafe 
fuch  Conveyance  were  made. 

On  the  5  th  of  July  1^97  my  Lord  Corvper  executed 

a  Declaration  of  1  ruft  of  three  Fifths  of  other  Lands 

purchafed  by  him,    wherein,  taking  Notice  that   he 

4  had 
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iiad  df^pofited  the  former  Dcclarailon  of  Tiriifl:  in  the 
Ha^iQS  of  Mr.  Rrodlj  he  declared  the  Truft  of  the 
three  Fifths  oi  thofe  Lands  in  the  fame  Manner  as  he 
had  declared  that  of  the  other  Lands,  and  having  fold 
Part  of  the  other  Lands,  he  declared  that  the  three 
Fifths  of  thofe  Lands  with  the  Lands  unfold  of  the 
firft  Purchafe,  did  exceed  the  Value  of  4500/.  as 
they  really  did.  This  Declaration  was  alfo  depofited 
with  Mr.  Powell,  and  both  were  found  among  his  Pa- 
pers, as  appears  by  the  Anfwers  of  his  Executors. 

In  1^97,  or  1^98,  Willi ani  Co-wper  the  Son  died  an 
Infant  of  tender  Years,  and  in  April  1705  died  Judith 
the  Mother. 

On  the  6th  of  'November  1722  the  late  Earl  Cowper 
made  his  Will,  and  after  fubje6ling  his  real  and  per- 
fonal  Eftate  to  divers  Charges,    and  to  Debts  and  Le- 
gacies, he  deviled  his  real  Eftate  to  the  Defendant  the 
prefent  Earl  for  Life,  Remainder  to  his  Executors,  as 
Truftees  to  preferve  contingent  Remainders,   Remain- 
der to  the  Defendant's  firft  and  other  Sons  in  Tail  Male 
fuccelTively,  and  after  feveral  like  Remainders  to  Spett' 
cer  Cowper  his  youngeft  Son,  and  every  other  Son  to  be 
begotten,  for  Life,  and  their  firft  and  every  other  Sons 
fuccelTively  in  Tail  Male,    he  limited  a  Remainder  to 
his  Brother  Spencer  Corvper  for  Life,  Remaindei  to  the 
Plaintift^s  William,    John   and  AflAey  Corpper,    and   every 
after-born  Son  of  his  Brother  Spencer  Covpper  for  Life, 
and  to  their  firft  and  every  other  Sons  fuccelTively   in 
Tail  Male,  with  proper  Limitations  to  Truftees  to  pre- 
ferve contingent  Remainders,  Remainder   to  the  right 
Heirs  of  the  Earl.     By  a  Codicil  of  the  fame  Date  wich 
the  Will,    he  bequeathed  the  Refidue  of  his  pericnal 
Eftate  to  his  Executors,    in  Truft  to  be  laid  out  in  the 
Purchafe  of  Lands  to  be  fettled  to  the  fame  Ufes  as 
he  before  had  devifed  his  real  Eftate,  and  fo  as  th'^y, 

and 
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and  all  the  Lands  he  was  then  feifed  of,  might  go 
with  the  Honour,  and  made  his  Brother  Spencer  Cow' 
per  and  the  Defendant  Woodford  his  Executors. 

On  the  I  oth  of  OBober  1723  my  Lord  Corpper  died, 
foon  after  which  both  the  Executors  proved  the  Will, 
and  on  the  i6th  of  November  following,  they  filed 
their  Bill  againft  the  prefent  Earl  Corpper.,  the  late 
C]ounteis,  Lady  Sarah,  Lady  Anne  and  Spencer  Coivper,  (the 
late  Earl's  younger  Children)  and  againlt  William,  John 
and  JjJjley  Corpper,  three  of  the  Plaintiffs  in  this  Caufe, 
in  which  my  Lord's  Will  being  recited  verbatim,  it  is 
alledged,  that  the  Plaintiffs  were  unwilling  to  meddle 
with  any  of  the  Eflate,  but  what  was  of  abfolute 
Neceffity  for  the  Funeral  and  other  immediate  Occa- 
lions  :  But  it  being  neceffary  to  take  fome  Money 
for  thofe  Purpofes,  the  Plaintiff  Spencer  Coxpper,  on  the 
15th  of  OSiober  1723,  in  the  Prefence  of  Mr.  Wood- 
ford and  Mr.  Sydendam  (the  late  Earl's  Steward)  took  out 
of  an  Efcriptore  in  my  Lord's  Houfe  in  George-flreet 
16101.  in  Bank-Bills,  of  the  Difpolition  whereof 
the  Bill  gives  an  Account,  and  that  fince,  (w^.)  on 
the  2Cth  of  the  fame  October,  the  Plaintiffs  went  to 
Colnc'green,  my  Lord's  Houte  in  the  Country,  and  in 
Mr.  Sydenham'^  Prefence,  opening  a  Bureau  of  the  Te- 
ifator's,  took  thereout  187/.  1 2  j.  6  d.  [  which  was 
paid  to  the  Countefs,  and  that  all  the  reft  of  his  per- 
lonal  Eftate  remained  in  the  fame  Plight  and  Condi- 
tion as  it  was  at  the  Earl's  Death ;  that  it  being  ne- 
ceffary to  prove  the  Will  per  tefles,  and  the  Plaintiffs 
being  unwilling  to  execute  the  Trufts  thereof,  with- 
out the  Direftlon  of  this  Court,  the  Bill  prays,  that 
the  Defendants  may  fet  out  their  Claims  on  the  real 
and  perfonal  Eftates  of  the  late  Earl,  that  the  Lega- 
tees may  be  paid,  and  an  Ajlowance  fettled  for  the 
Maintenance  of  the  prefent  Earl,  and  my  Lord's  other 
Children,  that  the  Surplus  Rents  and  Profits  of  the 
I  whole 
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whole  Eftate  may  he  difpoied  of  lor  the  Earl's  Benefit, 
a  Receiver  appointed,  the  Plaintiffs  account  for  the  per- 
ional  Eftate,  and  be  indemnified,  the  Will  and  Codicil 
proved  and  eftabliihed,  and  the  Trufts  thereof  compleat- 
ly  executed.  On  the  2  ill  of  December  1723,  the  Earl, 
then  an  Infant,  anfwered  this  Bill,  and  iniiited  on  his 
bein^  Heir  at  Law,  and  intitled  to  the  late  Earl's  real 
Eftate,  in  cafe  the  \Vill  was  not  well  proved.  On 
the  13th  of  March  following,  William,  John  and  Afbley 
Cowper  anfwered,  and  admitted  the  Will  and  Codicil, 
hoping  the  Trufts  (hould  be  fully  executed,  and  that 
the  Remainders  limited  to  them  would  be  decreed. 

On  the  fame  Day  the  Earl,  by  his  next  Friend,  filed 
a  Crofs  Bill  againft  Mr.  Spencer  Cowper,  and  Mr.  Wood' 
ford,  and  againft  his  Brother  and  Sifters,  praying  that 
the  Defendants  might  fet  forth  their  feveral  Claims  and 
Demands  of  wdiat  Kind  or  Nature  foever,  upon  the 
real  and  perfonal  Eftates  of  the  late  Earl,  and  might 
account  for  them  ;  and  that  if  the  Will  was  duly  ex- 
ecuted, an  Execution  of  the  Trufts  might  be  decreed 
according  thereto.  Mr.  Spencer  Corvper  put  in  his  An- 
fwer  the  Day  the  Bill  was  filed,  and  thereby  gave  the 
fame  Account,  as  by  the  original  Bill,  of  the  taking 
187/.  1  2  J.  6  d.  T  out  of  a  Bureau  at  Colne-Green  on 
the  20th  of  October,  in  the  Prefence  of  Mr.  Woodford 
and  Mr.  Sydenham,  and  that  befides  that  and  1670/.  5  s. 
taken  out  of  the  Houfe  in  George-flreet,  and  fome 
other  Particulars  fet  forth  in  his  Anfwer,  he  had  never 
received  any  Part  of  the  perfonal  Eftate,  or  meddled 
therewith;  that  he  had  caufed  an  Iron  Cheft  to  be 
opened  in  the  Prefence  of  Mr.  Woodford  and  Mr.  Syden- 
ham, in  which  were  Securities,  Monies  and  other  Thing?, 
which  Cheft  was  locked  again  with  three  Keys,  whereof 
each  of  them  kept  one,  that  the  Cheft  was  depofited 
with  him,  and  remained  in  the  fame  Condition,  ready 
to  be  delivered  as  the  Court  Ihould  direft :     That  he 
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believed  there  might  be  fome  few  Things  in  an  Efcrip- 
tore  or  Cheft  at  Colne-Green,  whereof  he  had  the  Key, 
but  knew  not  the  Particulars,  and  defired  it  might  be 
brought  up  and  delivered  as  the  Court  Ihould  diredl, 
he  not  intending  to  intermeddle  therewith ;    that  he 
had  no  farther  or  otherwife  concerned  himfelf  with 
the  perfonal  Eftate,  having  determined  to  a£l  as-  little 
as  poilible  without  the  Direftion  of  the  Court ;  that 
he  could  not  fet  out  an  Account  of  the  late  Earl's  real 
Eftate,  but  referred   to  Mr.  Sydenham  for  that  Purpofe, 
and   faid  he  was  very  defirous  the  Trufts  of  the  Will 
fliould   be  fully  executed,    an   Account  taken  of  the 
real   and   perfonal    Pvilate,    and    the  Surplus  laid  out 
in   a   Purchafe,    as   the  Will   direfted,    after   Funeral 
Charges,  Debts,  Legacies,  and  all  juft  Demands  there- 
out deduced  and  paid  j  in  order  to  which,  he  fet  out 
Mr.  Bootlfs  Will,    and  ftated   his  Chiims  under  it  in 
the  fame  Manner  as  I  have  before  mentioned,  and  as 
is  done  by  the  prefent  Bill,    infifting  that  his  Title  to 
the  Benefit  of  the  Truft  in  Mr.  Booth's  Will  accrued 
from  the  Deatli  of  Judith  the  late  Earl's  firft  Wife  ; 
that  he  believed  the   late  Earl  poiTefled  the  real   and 
perfonal  Eftates  of  Mr.  Booth,  and  that  the  Truft  had 
not   been  fully  executed  ;    and  therefore   he  inlifted, 
"  that  he  was  intitled  to  the  real  Eftate  of  Mr.  Booth 
"  undevifed,  and  to  the  Sum  of  4500/.  and  Intereft, 
"  or  to  any  Eftate  purchafed  therewith,  and  to  an  Ac- 
count of  the  Surplus  of  Mr.  Booth's  perfonal  Eftate, 
with  Intereft  from   the  Death  of  the  faid  Judith  ; 
but  that  he  conceived  it  might  be  proper  by  a  Bill  to 
"  be   preferred  by  him  againft  Mr.  Booth's  furviving 
*'  Executors  and  other  proper  Parties,  to  eftablifti  his 
*'  Demand,    though   he  found  it  neceilary  to  difclofe 
"  it   by  way  of  Anfwer  to  this  Bill,    which  was  to 
"  difcover  what  Demands  the  Defendants  had  on  the 
late  Earl's  Eftate  ;    and  therefore   craved  Leave  to 
refcrve  to  himfelf  the  Liberty  of  Proceeding  to  e- 
4  ;'  ftablifti 
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"  llablifli  his  Demand  as  he  Ihould  be  advifed,  and  fa- 

"  ving  to  himfelf  fuch  his  Demand,  as  far  as  the  fame 

"  ilioLild  appear  juft  and  reafonable,  he  fubmitted  to  the 

"  Execution  of  the  I'ruib  of  my  Lord  Corrpera  Will". 


jMr.  Woodford  llkewlfe  put  in  his  Anfwer,  and  faid, 
he  came  to  Colne-Green  the  1 3  th  of  Odober,  the  Sunday 
after  the  Earl's  Death,  and  with  the  Concurrence  of 
the  Countefs,  Mr.  Coivpe}\  the  prefent  Earl,  and  Lady 
Snrnh^  fettled  and  agreed  on  the  Manner  and  Charges 
of  the  Funeral,  and  takes  no  other  Notice  of  what 
palTed  there  at  that  Time  ;  that  on  the  i  5  th  of  the 
fame  Month,  he  attended  Mr.  Spencer  Corvper  his  Co- 
executor  to  George-Jlreet,  where  finding  feveral  Papers, 
Writings,  Letters  and  Accounts,  many  of  which  were 
curforily  palled  over  by  them  in  the  Prefence  of  Mr. 
Sydenham^  fome  few  principally  concerning  the  Tellator 
perfonally,  and  of  no  Concern  or  Value  to  his  Eftate, 
were,  as  he  believed,  taken  away  by  Mr.  Corvper,  and  in 
all  other  Refpefts  gave  the  fame  Account  of  this  Tranf- 
adion  in  George-flreet,  as  is  given  in  the  original  Bill, 
and  In  Mr.  Cowpers  Anfwer,  faying,  that  the  Iron 
Cheft  was  removed  to  Mr.  CoTPpers  Chambers  ;  that  a- 
mongft  other  Things  at  the  Houfe  at  Coke-Green,  my 
Lord  had  a  Bureau  or  Cabinet,  in  which  were  (as 
he  believed)  187/.  iz  s.  6  d.  I,  in  Money,  which 
being  on  or  about  the  20th  of  OSlober  taken  from 
thence,  were  delivered  to  Mr.  Sydenham,  and  by  him 
(as  he  believed)  paid  on  Account  to  the  Countefs. 

The  Day  before  either  of  theie  Anfwers  put  In,' 
Mr.  Spencer  Coivper  filed  a  Bill  againft  the  prefent  Earl, 
Mr.  Woodford,  and  the  furvlving  Executor  of  Mr.  Booth, 
and  others,  to  ellablilli  his  Demand,  in  which  Mr. 
Booth's  Will  and  the  two  Declarations  of  Truft  are 
fet  out  verbatim,  and  his  Demand  by  this  Bill  Is  the 
fame  as  by  his  Anfwer. 

In 
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In  May  172.4  the  prefent  Earl  was  fenced  with  the 
Lord  Chancellors  Letter,  and  appeared,  but  was  never 
called  upon  for  an  Anfwer  ;  and  none  of  the  other 
Defendants  were  ferved,  nor  any  other  Proceedings 
had  upon  this  Bill.  In  the  other  two  Caufes  Replica- 
tions were  filed  to  all  the  Anfwers,  and  on  the  loth 
Day  of  July  1724  both  Caufes  were  heard  together, 
when  the  late  Earl's  Will  and  Codicil  were  declared 
to  be  well  proved,  and  decreed  to  be  performed ;  to 
which  End  an  Account  of  the  perfonal,  and  of  the 
Rents  and  Profits  of  the  real  Eftate  was  directed,  and 
the  Marter  to  take  an  Account  of  the  Teftator's  Debts 
and  Legacies,  whom  the  Creditors  (hould  attend,  to 
make  out  their  Debts ;  that  the  Surplus  of  the  per- 
fonal Efiate  fhould  be  laid  out  in  Purchafes,  according 
to  the  Earl's  Will,  and  the  Surplus  Profits  of  the  real 
Eftate  improved  for  the  prefent  Earl's  Benefit. 

In  Purfuance  of  this  Decree,  on  the  i8th  of  Ja- 
Kuary  1726,  the  Mafter  having  been  attended  by  Soli- 
citors for  the  Plaintiffs  and  Defendants,  made  a  ge- 
neral Report  of  the  perfonal  Eftate,  which  then  flood 
in  the  Nam'e  of  the  late  Earl,  or  of  his  Executors, 
or  which  had  been  received  by  Mr.  Sydenham,  who, 
before  the  Hearing,  had  by  Order  of  the  Court  been 
appointed  Receiver  of  the  Rents  and  Profits  of  the 
real,  and  of  the  Produce  of  the  perfonal  Eftate,  in 
which  Report  the  Leafehold  Eftate  at  St.  Hellens,  and 
the  Rent  of  it  due  at  the  Earl's  Death,  are  accounted 
i'or  as  perfonal  Eftate,  as  are  alfo  the  Arrears  of  Rent 
of  the  Eftate  in  Hertfordjlnre,  concerning  which  the 
Trufts  had  been  declared  by  the  Earl,  and  alfo  a  Bond 
and  Note  entered  into  by  Mr.  Booth,  are  mentioned  as 
outftanding  Debts  due  to  the  Earl,  and  as  Part  of  his 
perlonal  Eftate. 

I  •   On 
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On  the  28th  oi  July  1727,  the  Mafter,  having  been 
attended  by  Solicitors  for  the  Plaintiffs  and  Defen- 
dants, as  alfo  by  the  Receiver,  made  another  Report 
of  his  having  paffed  the  Receiver's  Accounts  of  the 
Rents  and  Profits  of  the  real,  and  of  the  Intereft  and 
Produce  of  the  perfonal  Ertate  from  the  Earl's  Death, 
to  Michaelmas  17 25;  thefe  Accounts  comprlfe  the 
Rents  of  the  Eftate  in  JVe/lmorland,  of  the  Houfe  in 
London,  and  of  the  Eitate  in  Hertfordjhire,  and  alfo 
the  Intereil:  of  the  Savings  of  the  late  Earl's  Eftate 
which  had  been  from  Time  to  Time  invefted  in  Se- 
curities for  the  now  Earl's  Benefit  according  to  the 
Decree. 

On  the  loth  of  April  1728  the  Mafter  made  an- 
other Report  ot  his  having  palled  the  Receiver's  Ac- 
counts t'AX  Michaelmas  1727,  and  the  fucceeding  Ac- 
counts after  Mr.  Spencer  Corvpers  Death  were  paft'ed  in 
the  fame  Manner  till  the  prefent  Earl  came  to  Age. 
Indeed  none  of  the  Reports  were  confirmed,  nor  is  N'^t  ufu^i  to 
it  ufual  to  confirm  Reports  of  Receivers  Accounts,  ^]'^^  J'j^e. 
as  all  except  the  firft  are ;  and  as  to  that,  thougli  it  is  "-'^'""^  ^c- 

6  1     ■  ^  1        r  1 1         •        counts  con- 

rmed   in  common  rorm,    yet  the  lollowing  firmed. 

Orders  obtained  at  the  Inftance  of  Mr.  Cowper  and 
Mr.  Woodford'  are  (I  conceive)  an  implicit  Confirma- 
tion of  it;  for  on  the  12th  of  November  1724  an  Or- 
der was  made  on  their  Motion,  that  feveral  Sums, 
Part  of  the  Earl's  Eftate,  then  out  upon  Secu- 
rities, and  expected  to  be  paid  in,  fliould  be  placed 
out  in  South-Sea  Annuities  in  their  Names ;  and  on  the 
2 2d  of  June  1727  there  was  an  Order  upon  their  Pe- 
tition to  fell  the  Stocks  of  which  the  Earl's  perfonal 
Eftate  then  confifted,  and  lay  out  the  Monies  arlfing 
from  fuch  Sale  in  Purchaies.  On  the  8  th  of  March  1727 
they  preferred  another  Petition,  reciting  the  Decree, 
the  Report  of  the  Receiver's  Accounts,  and  that  they 
Vol.  II.  8  F  weret. 
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were  defirous  to  improve  the  Savings  of  the  now  Earl's 
Eftates,  and  had  agreed  to  place  out  1 0,000  /.  on  a 
Mortgage,  which  Sum  was  to  be  advanced  out  of  the 
clear  Produce  of  the  real  and  perfonai  Eftate  of  the 
Earl ;  that  the  Receiver  had,  with  their  Approbation, 
paid  7000  /.  in  Part,  and  would  foon  have  3OC0/. 
more  in  Hand,  and  that  the  Decree  having  only  provided 
for  placing  out  the  Surplus  Profits  of  the  real  Eftate, 
they  apprehended  it  neceftary  to  have  an  Order  for 
placing  out  and  improving  the  clear  Produce  of  the 
perfonai  Eftate  in  the  fame  Manner;  they  therefore 
prayed  that  the  Receiver  might  pay  the  3000/.  and 
that  the  Mortgage  might  be  made  to  them  in  Truft  for 
the  Earl,  and  fuch  farther  Sums,  as  from  Time  to  Time 
Ihould  be  faved  for  the  Earl  out  of  the  perfonai  as 
well  as  real  Eftates,  be  placed  out  at  Intereft  and  im- 
proved for  the  Benefit  of  the  Earl,  in  their  Names. 
On  the  13th  of  March  1727  this  Petition  was  heard 
in  the  Prefence  of  Counfel  for  the  Petitioners  and  the 
Earl,  when  it  was  referred  to  the  Alafter  to  fee  if 
the  Security  propofed  was  a  good  one,  and  if  fo,  the 
Receiver  was  to  pay  the  3000  /.  and  the  Mortgage  to 
be  made  to  the  Petitioners  in  Truft  for  the  Earl,  and 
the  future  Savings  of  the  perfonai  Eftate  were  or- 
dered to  be  improved  for  the  Earl's  Benefit  in  their 
Names. 

This  Order  hath  been  thus  executed,  (vi^.)  on  the 
17th  of  July  1728  the  Mafter,  having  been  attended 
by  Solicitors  for  the  Plaintiffs  and  Defendants,  certified 
his  Approbation  of  the  Title  and  Security ;  and  on  the 
1  ith  of  November  1728  approved  the  Mortgage  Deeds 
made  to  the  Plaintiffs  by  the  Defcription  of  Truftees 
on  Behalf  of  the  Earl.  The  Money  was  paid,  and  the 
Mortgage  Deed  executed  by  Mr.  W'oodjord  only,  after 
Mr.  Corfpcrs  Death,  and,  in  Purfuance  of  an  Order  for 
4  that 
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that  Parpofe,    this  Mortgage  has  been  afiigned  to  the 
prefent  Earl  Con^per  on  his  coming  to  Age. 

During  all  thefc  Proceedings-,  Mr.  Covvper  never  made 
one  jingle  Step  toivards  proving  his  Claim  or  Demand,  or 
towards  coming  in  as  a  Creditor  under  this  Decree-,  but 
fujfered  the  Rents  of  all  thefe  Eflates  now  claimed,  to  be 
accounted  for  as  my  Lord  CovvperV,  and  ioon  after, 
(u'-^.)  on  the  loth  of  December  1728,  died. 

The  Plaintiff  William  is  his  eldeft  Son  and  Heir,  and 
as  kich  is  Heir  at  Law  of  William  Coivper,  the  Son  of 
my  Lord  Cowper  by  his  firll  Wife. 

The  Plaintiff  Theodora  Cowper  is  Air.  Spencer  Cowpers 
Widow  and  Adminiftratrix,  and  the  Plaintiffs  John  and 
JjJjley  Corvper  and  Judith  Maden  are  his  younger  Chil- 
dren, who  have  brought  this  Bill  {mutatis  mutandis 
the  fame  with  Mr.  Spencer  Coivpe/s,)  to  have  an  Ac- 
count of  Mr.  Booth's  perfonal  Eflate  not  invefted  in 
Purchafes,  of  the  Rents  and  Profits  of  the  Eftates  in 
Hertfordflnre  and  Weflmorland,  and  of  the  Houfe  in  Lon- 
don, to  have  a  Conveyance  to  the  Plaintiff  William  Con;- 
per  of  the  Eftates  in  Hertford/hire  and  Wefimorland,  and 
an  Aflignment  to  him  of  the  Term  in  the  Houfe  in 
London. 

The  Defendants  all  anfwered,  but  none  of  them  are 
concerned  in  Intereft,  except  the  Defendant  the  pre- 
fent Earl. 

The  Eftate  in  Wefimorland  was  only  a  Mortgage, 
and  the  Houfe  in  London  a  Leafehold  for  Years ;  they 
were  therefore  both  Part  of  the  perfonal  Eftate  of 
Mr.  Booth,  and  to  be  governed  by  his  Will ;  the  Rents 
and  Profits  thereof  were  received  by  my  Lord  Corvper 

during 
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during  his  Life,  and  after  his  Death  brought  into  the 
Receiver's  Accounts  as  Part  of  his  Lordfliip's  Eftate. 

Now,  as  to  any  Account  of  the  perfonal  Eftate  of 
Mr.  Booth  received  by  my  Lord  Coxpper  and  not  in- 
vefted  in  Purchafes,  or  of  the  Rents  and  Profits  of  the 
Hertford/Ijire  and  London  Eftates  received  by  his  Lord- 
lliip,  or  of  thofe  received  after  his  Death,  and  brought 
into  the  Account  taken  in  this  Court  purfuant  to  the 
Decree  before  mentioned:  I  am  of  Opinion,  that  the 
Bill  ought  to  be  difmifTed  ;  and  as  to  all  the  perfonal 
Eftate  of  Mr.  Booth,  poftefled  by  my  Lord  Coivper, 
and  no  Part  whereof  was  polfefled  by  Mr.  Booth  or 
Mr.  Poivcll,  the  Bill  muft  be  likewife  difmiiTed,  as 
againft  their  Reprefentatives. 

This  will  be  a  Difmillion  of  the  whole  Bill  as  to  all 
the  Plaintiffs,  except  Mr.  William  Corpper,  and  even  with 
Refpe6l  to  him,  as  he  is  jointly  concerned  with  the  other 
Plaintiffs  in  the  perfonal  Eftate  of  Mr.  Spencer  Corvper. 

ijl,  As  to  any  Account  of  the  perfonal  Eftate  of 
Mr.  Booth  received  by  my  Lord  Coxpper  and  not  in- 
vefted  in  Purchafes,  or  as  to  the  Rents  and  Profits  of 
the  Hertfordjhire,  Wejlmorland,  and  London  Eftates,  re- 
ceived by  my  Lord,  the  Plaintift's  claim  as  Reprefenta- 
tives and  next  of  Kin  of  Mr.  Corpper,  and  if  he  was 
intitled,  then  was  he  a  Creditor  of  my  Lord  Cowper, 
and  ought  to  have  come  in  upon  the  Foot  of  the  De- 
cree made  in  the  Caufes  before  mentioned. 

My  Lord  by  his  Will  had  charged  all  his  Eftate  real 
and  perfonal  with  the  Payment  of  his  Debts,  and  by 
the  Decree  Mr.  Spencer  Corpper,  as  well  as  his  Co-exe- 
cutor Mr.  Woodford,  was  to  account  for  the  perfonal 
and  the  Rents  and  Profits  of  the  real  Eftates,  the  Cre- 
ditors were  to  come  in  and  prove  their  Debts,  and  the 
1  Surplus 
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Surplus  only  was  to  be  laid  out  in  Purchafes  purfuant 
to  his  Lordfliip's  Will ;  Mr,  Spencer  Cowper  therefore 
might  have  craved  an  Allowance  in  the  Account  of 
his  Demand  ;  or  if  not,  might  have  come  in  as  a 
Creditor  by  the  exprefs  Provifion  of  the  Decree,  and 
one  way  or  other  (I  conceive)  he  ought  to  have  come 
in,  for  he  had  difclofed  his  Demand  by  his  Anfwer 
to  the  Crofs  Bill,  was  Party  to  the  Decree,  and  to 
the  Account  taken  purfuant  thereto  ;  and  in  fuch  Cafe 
I  declare,  I  Ihall  always  be  of  Opinion,  that  an  Exe- 
cutor or  Truftee  ought  not  to  lie  by,  and  put  the  El-  Decree  tor 
ftate  with  which  he   is  intrufted  to  the  Expence  of  a  °"  ^^ccoum: 

.  )       •      fi     •  r  n  •  r  t-i  i       i  •   i    "^  which  an 

new  Suit,  to  obtain  batisraction  tor  a  Demand  which  Executor  is 
he  might  have  had  in  the  Courfe  of  the  former  Pro-  [J,''e'Kxec"u'i 
ceedings ;  this  Is  not  afting  agreeable  to  his  Truft.         tor  has  a 

Debt  which 
he  does  not  claim,  but  lies  by,  and  the  Account  is  taken  and  perfe£led,  he  (hall  not  bring  a 
new  Bill  for  his  Debt,  and  put  the  Eftate  to  a  frefli  Charge,  this  being  contrary  to  the  Truft 
repofeJ  in  him. 

zdly.  As  to  the  Account  of  the  Rents  and  Profits  of 
the  Eftates  received  after  the  Death  of  my  Lord  Cow 
per,  and  brought  into  the  Account  before  mentioned, 
Mr.  Spencer  Cowper  was  Party  to  that  Account  and 
bound  by  it,  and  the  Plaintiffs  who  {land  in  his  Place, 
cannot  avoid  that  Bar  by  an  original  Bill,  no  nor  by  a 
Bill  to  eflablifh  it,  though  he  did  not  think  fit  to 
profecute  it ;  fo  that,  as  to  this  Account  likewife, 
there  muft  be  a  Difmilfion,  as  being  finally  barred. 

The  great  Queftion  then,  in  this  Cafe,  concerns  the 
Hertford/hire  Eftate  principally,  which  the  fole  Plaintiff 
now  remaining  (Mr.  William  Cowper)  claims,  as  Coufin 
and  Heir  of  William  Covpper  the  late  Earl's  Son  by  his 
firll  Wife. 

With  regard  to  that,  the  Declarations  of  Truft  execu- 
ted by  my  Lord  Cowper^  take  Notice  of  Mr.  Booth's  Will, 
and  declare  thefe  Lands  were  purchafed  with  4500/.  be- 

Vol.  IL  8  G  ing 
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ing  Money  arlfing  out  of  Mr.  Boot\h  perfonal  Eftate, 
and  were  to  be  conveyed  and  fettled  to  the  Ufes  ot 
Mr.  Bootlh  Will,  and  in  the  mean  Tiine  that  the  Rents 
and  Profits  ought  to  be  received  by  the  Perfons  in- 
ticled  as  if  fuch  Settlement  had  been  made.  Thefe 
Declarations  being  relative  to  the  Will  of  Mr.  Booth,  if 
Mr.  Spencer  Cojvper  as  Uncle  and  Heir  of  William  Corvper 
became  intitled  by  or  under  that  Will,  it  is  the  iame 
as  if  the  Truft  had  been  exprefly  declared  for  him, 
and  then  undoubtedly  he  had  an  equitable  Eihte 
veiled  in  him,  which  hath  defcendcd  to  the  Plaintiff; 
and  fo  is  his  Title. 

Indeed  it  has  been  obje^led,  that  although  Mr.  Spen- 
cer Coivper  was  Heir  to  his  Nephew  William,'' yet  he 
was  not  next  of  Kin,  and  if  the  4500/.  had  remained 
in  Money,  his  Lordfhip  would  have  had  it,  and  after 
him,  the  prefent  Earl  according  to  his  Father's  Will. 

Lands  cnn-        gut  this  Objcflion  is  of  no  Weight ;    for  had  the 

from^tSon  4500 /.  Yemsimed  in  Specie,   it  muft  have  been  confi- 

to  the  Fa-   ^Q^ed  RS  Land,  and  have  been  governed  by  Mr.  Booth's 

{haU  rather  Will ;  it  is  im.poHible  for  the  Father  to  be  Heir  imme- 

efcheat.       (iJately  to  the  Son ;  nay,  the  Law  fays  the  Land  fliall 

rather   efcheat;    for  which   Reafon  it  muft  have  de- 

fcended  to  Mr.  Spencer  Conper,    elfe  it  could  not  have 

defcended  at  all. 

As  to  the  Hardflilp  of  fetting  up  this  Right  in  Re- 
fpe£l  to  the  Perfon  againft  whom  the  Suit  was  brought, 
I  own,  and  cannot  forbear  declaring,  that  were  I  to 
confider  the  Matter,  not  as  fitting  in  Judicature,  but 
taking  in  all  Manner  of  Confiderations,  fuch  as  Ho- 
tiour.  Gratitude,  private  Conjcience,  ilfc.  I  muft  think 
this  Claim  Ihould  never  have  been  made.  The  Defen- 
dant is  Son  and  Heir  of  my  Lord  Conper,  in  Confe- 
quence  of  whofe  Marriage  with  his  firft  Wife,  the 
I  Subjecl 
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Subjeil  Matter  of  the  Plaintiff's,  as  well  as  his  Father's 
Claim,  has  arifeii  ;  their  Obligations  to  my  Lord  Corv- 
per  laid  upon  them  in  his  Life-time  could  not  but  be 
very  great,  and  his  Kindnefs  continued  to  the  laft,  for 
by  his  Will,  they  and  their  LTue  are  put  into  the 
Intail  of  the  Eftate,  to  go  along  with  the  Honour, 
which  by  his  Patent  is  limited  to  them  ;  the  Defen- 
dant now  iuftains  that  Honour,  and  every  one  would 
wilh  the  whole  Eftate  to  go  along  with  it. 

Belides,   as   my  Lord  Hale  faid,  in  the  Cafe  of  Col-  Though  the 
ibmvood  and    Pace,    i    Vent.  414  the   Brother   of   the  ^'^^' ]^'''^ 
hair  Blood  is  nearer  than  the  Uncle,  and  is  therelore  oi^c  of  the 
preferred  in    the  Adminiftration  ;    for    the  Uncle   on  tftfnefr 
the  Part  of  the  Father,    hath  no  more  Blood  of  the  yet  there  is 
Mother,  than  the  Brother  of  the  fecond  Venter,  and  J^^/fo;*,^'" 
he   hath  the  immediate  Blood  of   the  Father^   which  fortheUnde 
the  Uncle  hath  not;  the  Uncle  is  forced  to  go  up  to '^o^e' re- ^ 
the  Grandfather,  and  meet  the  Blood  of  the  Nephew  "1°'^,  but 

,.  ri  ...  n^ii  ri  -n       r        has  but  Half 

in  him,    io  that  it  is  impoiuble  to  nnd  out  a  Realon  the  Blood, 
in  Nature  for  preferring  the  Uncle  to  the  half  Brother.  ^"^  'laving 

I  o  none  or  the 

Indeed  he  offers  a  legal  Reafon  for  it,  which  is  this.  Mother's 
(w:^.)  that  our  Law  agreeing  with  the  Canon  Law,  ^''^""^ 
makes  Brother  and  Brother  but  one  Degree,  and  Uncle 
and  Nephew  two  Degrees,  and  thereby  the  Law 
gives  a  mediate  Defcent  to  the  Uncle  mediant  e  pat  re, 
but  the  Defcent  to  the  Brother  muft  be  immediate,  if  at 
all ;  and  my  Lord  Hale  holds,  that  the  half  Blood  im- 
pedes it:  But  now  let  us  examine  this;  our  Law  ta- 
king the  Computation  of  Degrees  of  Kindred  from 
the  Canon  Law,  (which  by  the  way  Ihortcned  the 
Degrees  or  Dillance  of  Relation,  in  order  to  increafe 
the  Number  of  Difpenl'ations  from  the  Court  of 
Rome)  makes  Brother  and  Brother  but  one  Degree ; 
whereas  the  Civil  Law,  in  its  Computation,  went  up 
to  the  common  Parent  or  Father,  and  down  again  to 
the  perfona  propojita,  and  fo  made  Brother  and  Bro- 
ther 
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ther  two  Degrees,  which  is  certainly  right ;  for  there 
is  no  Confanguinity  among  Collaterals,  but  by  meet- 
ing of  the  Blood  in  fome  common  Perfon  or  Parent; 
but  now,  taking  our  Law  to  be  right,  why  fhould 
the  half  Blood  impede  the  Defcent  to  the  Heir  on  the 
Part  of  the  Father?  Why  fliould  the  Blood  of  a  dif- 
ferent Mother  hinder  the  Defcent  to  the  Heir  of  the 
Father,  efpecially  when  it  is  conlidered,  that  neither 
of  the  Competitors  hath  any  of  the  Mother's  Blood, 
as  hath  been  obferved  ?  Thefe  leeni  Conliderations 
of  Weight ;  but  ftlll,  fitting  in  a  legal  Judicature, 
I  muft  judge  of  the  Plaintiff's  Claim  as  the  Law 
is,  and  not  as  I  would  have  it ;  the  Court  muft  judge 
according  to  the  ftated  Rules  of  Law  and  Equity,  and 
if  the  Plaintiff's  Claim  is  not  barred,  nothing  is  plainer 
than  his  Title  j  the  Law,  if  it  had  been  a  legal  Title, 
would  undoubtedly  have  caft  the  Defcent  upon  his 
Father,  who  by  the  Declaration  of  Truft  had  an 
Equitable  cquitable  Title;  now  equitable  and  legal  Eftates  are 
Ertates  are    (Jefccndible  in  the  fame  Courfe.     Ufes  before  the  27 

guided  hy  •         i  n  i 

the  fame  H.  8.  Were  equitable  Eftates;  but  yet  the  Common 
fccmafiSai  Law  direflcd  their  Defcents,  particularly  there  was  a 
Eftates.  pojfejjio  (o)  fvatris  of  an  Ufe,  as  well  as  of  a  legal  In- 
(^)  Vide  ante  hcritancc,  \  Co.  iii.b.  ^  Co.  22.  which  cite  the  Year- 

half  Blood  was,  in  that  Cafe,  excluded  from  the  In- 
heritance of  an  equitable,  as  well  as  of  a  legal  Eftate. 

Rules  of  De-       xhe  Lord  Coke  C^)  fomewhere  fets  a  Value  upon  the 

aTthat* there  Laws  of  England  in  Relation  to  Defcents,  on  Account 

are  very  few  of  the  Certainty  of  them  ;  but  confidering  how  many 

bout  them.    Trufts  are   now-a-days   created   in   Lands,    and   how 

many  Qiieftions  have  arifen  concerning  Ufes,  whether 

executed   or  not,    I  think  we  fhould  have    little  Rea- 

fon  to  boaft  of  the  Certainty  of  our  Laws  in  the  Rules 

of  Defcent,  if  legal  Eftates  were  governed  by  one  Rule, 

I  and 

(*)  See  the  Preface  to  his  fecond  Report  towards  the  End. 
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and  equitable  by  another.  Befides,  as  my  Lord  Con?- 
■per  thought  proper  to  take  the  Conveyance  of  the  Land 
in  Qiieftlon  to  himfelf,  let  us  now  fuppofe  he  had 
lodged  the  legal  Eftate  in  another  Perfon,  could  the 
preient  Earl  have  had  the  Conveyance  of  the  Inheri- 
tance from  that  Truftee?  Plainly  he  could  not;  now, 
if  the" Plaintiff  as  Heir,  and  not  the  Defendant  as 
Brother  of  the  half  Blood,  muft,  under  fuch  Circum- 
llances,  have  been  intitled  to  a  Conveyance,  furely 
my  Lord  Coxppers  veiling  the  legal  Ellate  in  himfelf 
can  make  no  Alteration   in  the  Cafe. 

The  next  Thing  to  be  confidered  is,  that  fuppofing 
thefe  Obje6lions  not  to  Hand  in  the  Plaintiff's  Way,  as 
plainly  they  do  not,  then  the  Queftion  will  be,  whe- 
ther any  Thing  elfe  is  fufficient  to  bar  his  Demands  ? 

With  Regard  to  the  Proof  of  my  Lord  Corppers 
keeping  his  Accounts  of  thefe  Ertates  jointly,  and  in 
the  fame  Manner  with  his  other  Eftates,  of  his  letting 
Leafes  of  them,  having  them  meafured  and  mapped, 
and  of  Mr.  Spencer  Corppers  faying  that  the  late  Earl 
had  declared  to  him  juft  before  his  Death,  he  did  noc 
owe  above  i  oo  /.  and  that  there  was  not  a  more  punc- 
tual and  juft  Man  in  the  World  than  he,  thefe  Proofs 
to  me  feem  not  material ;  for  certainly  my  Lord  Coxv- 
per  thought  the  Lands  in  Queftion  his  own  during  his 
Life,  his  Enjoyment  of  them  is  a  fufficient  Evidence 
of  that,  and  it  does  not  appear  Mr.  Cotpper  knew  of 
this  Claim  when  he  faid  thefe  Things. 

The  Obje6llons  made  againft  the  Plaintiff^s  Claim 
(fuch  I  mean  as  feem  of  any  Weight)  are  thefe : 

Firfty  Length  of  Time  fmce  the  Title  accrued, 
which  was  from  the  Death  of  Lord  Con>pers  firft  Wife 
in  Reverfion,  if  not  in  Pofleffion.     Secondly,  l"he  Im- 

Vol.  n.  8   H  probability 
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probability  of  my  Lord  Corvpers  fufFerIng  his  Brother's 
Title  to  itand  out,  when  lie  might  have  obtained  a 
Releafe  or  Conveyance  of  it.  Thirdly^  The  tender, 
or  flight  Manner  in  which  the  Plaintiff's  Father  men- 
tioned his  Claim  in  his  Anfwer  to  the  Defendant's  Bill, 
and  to  Mr.  Sydenham  the  late  Earl's  Steward  a  little  be- 
fore his  Death.  Fourthly,  His  not  prolecuting  his  Bill 
to  make  good  that  Claim,  but  on  the  contrary,  fuffering 
a  Proceeding  whereto  he  was  Party  to  go  on,  and 
the  Rents  of  the  Lands  in  Qiiell:Ion  to  be  account- 
ed for  as  Part  of  the  late  Earl's  Eftate.  Fifthly,  His 
not  coming  in  as  a  Creditor  for  the  Rejidwim  of 
Mr.  Booth's  perfonal  Eftate  polTeffed  by  the  late  Earl, 
though  as  fuch,  he  was  invited  or  direiled  by  the  De- 
cree :  But  above  all,  Sixthly,  His  poflelTing  himielf  of 
the  late  Earl's  Papers,  Writings,  and  Books  of  Ac- 
count after  his  Death,  without  the  Participation  of 
his  Co- 'executor  Mr.  Woodford,  burning  and  deftroying 
fuch  as  he  thought  fit.  Thefe  Things  moft  certainly  give 
an  unfavourable  Afpe£l:  to  the  Plaintiff's  Claim,  how- 
ever go  not  fo  far  as  to  bar  It. 

The  Cafe  being  not  of  an  accidental  Lofs,  or  Sup- 
preffion  of  a  Deed,  two  Things  are  neceffary  for  the 
Defendants  to  prove, 

ijl,  That  Mr.  Spencer  Cowper  did  execute  feme  Deed 
or  Writing  whereby  the  Eftate  was  conveyed  or  releafed 
to  the  Earl. 

idly.  That  fuch  Deed  was  deftroyed  or  fupprefled 
by  him. 

It  muft  be  granted,  that  the  Plaintiff's  Father  having 
an  equitable  Eftate,  if  he  is  devefted  of  that,  it  muft 
be  by  fome  Deed  or  Writing  fufficient  for  that  Pur- 
pofe;  this  is  fuppofed  by  the  Defendant's  making;  the 
Plaintiff's  Father's  burning  or  dtftroying  Papers  or 
4  Writings 
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Writings  a  Part  oi'  his  Defence;  and  therefore  a  Pre- 
fumption  of  Satisfa6llon  made  by  my  Lord  Cowper  for 
this  Claim,  is  not  (as  was  fald  by  fome  of  the  Defen- 
dant's Counfel)  of  It  felf  fufficienr,  but  there  mull 
have  been  fome  Deed  or  Writing  to  convey  or  releafe 
the  Eftate,  or  that  will  operate  as  fuch.  Now  it  does 
nor  fufficlently  appear,  nor  can  it  be  inferred  or  pre- 
fumed,  that  there  was  iuch  a  Deed  or  Writing,  or  that 
it  wab  deifroyed  or  lupprelTed  by  Mr.   Cowper. 

As  to  the  firft  Objc£llon,  the  Length  of  Time  fince 
the  Title  accrued,  which  was  upon  the  Death  of  my 
Lord  Cuivpers  Wife,  in  Reverhon,  if  not  in  PollelTion, 
Mr.  Spencer  Con^per  in  his  Bill,  and  the  Plaintiffs  in 
theirs,  fuppofe  the  Title  commenced  then  in  Poflellion, 
and  demand  an  Account  accordingly  ;  but  the  Plain- 
tiffs, at  the  Hearing,  abridged  their  Demands,  praying 
an  Account  only  from  the  Death  of  my  Lord  Coivper, 
which  in  this  Cafe  ought  to  be  inferted  In  the  De- 
cretal Order,  and  will  bind  the  Plaintiffs  who  (par- 
ticularly Mr.  William  Cowper)  cannot  fay  hereafter,  that 
their  Father's  Title  accrued  in  PofTellion  before  the 
Death  of  my  Lord  Cowper ',  but  the  Defendants  Coun- 
fel, in  order  to  lengthen  the  Laches  of  the  Plaintiff's 
Father,  may,  by  way  of  Argument,  ftill  infiff,  as 
they  have  hitherto  done,  that  it  did  accrue  in  PolTef- 
fion  on  the  Death  of  my  Lord's  firil  Wife.  The  Devife  of 
£rfl:    Limitation  is   to  William    Cowper  and  Judith  his  \f''i  ^° 

-vT-r     rirn.  C     \     •  IT-  1-  Husbandand 

W  lie  for  the  Term  or  their  natural  Lives ;    this  un-  wife  for 
doubtedly  would  carry  an  Eftate  for  both  their  Lives,  amfaf^j^'^J 
during   the   Life  of  the  Survivor,    and  according   to  i^eath  of  the 
Brudenel\    Cafe,    5  Rep.  9.    which    hath    been   always  JilJ'S.''' 
taken  for  Law,  unlefs  the  next  W^ords,  [and  after  the'i'^n;  upon 
Deceafe  of  Judith,    then   to   the  Child   or  Children]  [h' w'tt,;;^ 
reftrain  and  make  them  carry  only  an  Eftate  during  i^uiband'. 
the  joint  Lives  of  my  Lord  (then  Mr.)  Cowper  and  hisur" 
Lady  ,    and   indeed,    if  the  latter  Words  are   not  fo 

taken 


^■riiiines. 
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taken,  they  rriuft  be  totally  reje£led,  and  the  fubfe- 
queht  Limitations  made  to  take  place,  not  upon  the 
Death  of  Mrs.  Corvper,  according  to  the  Will,  but  to 
expeft  till  the  Death  of  both ;  whereas  on  the  contrary, 
if  they  are  fo  taken,  they  may  receive  a  Conrtradion, 
and  be  underrtood  to  veil  the  Remainder  in  Mrs.  CorvpeVy 
upon  the  Determination  of  the  former  Eftate  by  the 
Death  of  her  Hufband ;  and  I  am  of  Opinion,  that 
this  is  the  true  Way  of  conftruing  Mr.  Booth's  Will, 
it  being  certain,  that  the  literal  and  grammatical  Con- 
ftrLi6lion  of  a  limitation  to  A.  and  B.  for  the  Term  of 
their  l>ives,  is  for  the  Term  of  both  their  Lives ;  for. 
their  Lives  being  plural  mtil-t  comprehend  both,  and 
join  tliem  together  ;  which  is  the  legal  Conftruftion 
too,  where  there  is  no  particular  Reafon  to  vary  from 
it;  for  fo  it  is  held  in  Auditor  Curfs  Cafe,  i  i  Rep.  3. A. 
that  an  Office  granted  to  two  pro  termino  vitarum  fil- 
ar um^  determines  by  the  Death  of  one.  Indeed  in  a 
Limitation  of  t.ands  it  is  otherwife  ;  and  the  Reafon 
of  the  Difference  is  this:  A  Jointenancy  of  Lands  may 
be  fevered,  and  if  It  be  not,  the  Interefl  muff  confe- 
quently  furvive;  which  is  otherwife  In  an  Office  ;  and 
that  it  is  fo  in  Lands,  Is  not  from  the  Import  of  the 
Words  of  that  Limitation,  but  from  the  Inffitution  or 
Operation  of  Law  ;  for  if  the  Words  imported  a  Sur- 
vivorfhip,  it  would  be  fo  in  both  Cafes ;  befides,  upon 
a  Severance  of  the  Jointenancy  in  Land,  the  Eifate 
does  not  continue  during  the  Life  of  each  Donee,  but 
determines  upon  the  Death  of  one  for  his  Moiety,  and 
of  the  other  for  his,  according  to  Dyer  6-j.  a.  and 
I  Infi.  197.  a.  which  fhews  that  the  Effate  does  not 
necefTarlly  furvive  or  continue  for  the  whole  as  long 
as  one  of  them  lives.  This  different  Operation  of 
the  fame  Words  In  the  Cafes  put,  fhews  the  Intent  of 
the  Donor,  and  confequently  determines  the  EfFc6ls 
of  it ;  fo  in  our  Cafe,  the  Words  fubfequent  to  the 
Limitation,  (yinii.)  ["  and  after  the  Deceafe  of  my 
4  "  Daui.',hter 
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"  Daughter  to  the  Child  or  Children,  ilfc."']  Ihew  the 
Teftator's  Intent,  and  muft  determine  the  EfFe£ls  of 
the  Limitation,  efpecially  in  a  Will,  where  the  Intent 
over-rules  the  legal  Import  of  the  Words,  be  they 
never  fo  exprefs  and  determinate. 

I   arh    fenlible    there   Is   a   Diverfity   of   Opinions 
among  the  learned  Judges  of  the  preient  Time,  whe- 
ther the  legal  Operation  of  Words  in  a  Will,  or  the 
intent  of  the  Teftator,  lliall  govern  ?  For  my  Part,  I  in  a  wui, 
ihall   always  contend  for  the  Intention    where  it    is  J^n^mion^ 
plain,  and  I  think  the  Ifrongeft  Authorities  are  on  that  p'^in,  that 
Side  ;    for  if  the  Intention  is  fometimes  to  govern,  as  control  the 
it  is  admitted   it  muft,    and  not  always  give  way  to  |^s*'  Op"-' 
the  legal  Conftruclion,    and  yet  at  other  Times  Ihall  Wards. 
hot  govern,  there  will  then  be  no  Rule  to  judge  by, 
nor  will  any  Lawyer  know  how  to  advife  his  Client  j 
a  Mifchief  which  Judges  ought  to  prevent. 

Thus  much  I  have  t nought  proper  to  fay  upon  the 
Queftion,  whether  the  Remainder  came  into  PoiTef- 
lion  upon  the  Death  of  Mrs.  Cowper,  or  not  till  the 
Death  of  her  Hufband  (afterwards  Lord  Coivper)  be- 
Caufe  it  was  laboured  fo  much  at  the  Bar,  and  I  did 
not  care  to  pafs  it  over  fuperficially ;  but  after  all  I 
think  it  not  very  material.  If  Mr.  Spencer  Corvper  had 
any  Knowledge  of  his  Title  before  my  Lord's  Death,  it 
might  have  been  material,  by  lengthening  the  Time 
of  his  Laches,  but  there  is  no  Proof  of  that ;  and 
Mr.  Woodford  by  his  Anfwer  fays,  that  the  1 5  th  of  Oc- 
tober  1723,  fiive  Days  after  the  Earl's  Death)  was  the 
firft  Time  Mr.  Coivper  mentioned  his  Demand  under 
Mr.  Bootlh  Will,  which  Mr.  IVoodford  fays  he  never 
heard  of  before,  nor  is  there  Ground  to  believe  that 
Mr.  Corvper  knew  any  Thing  of  it  till  after  my  Lord's 
Death  ;  he  had  no  Reafon  to  think  himfelf  concerned 
in  Mr.  Booth's  Eftate,  being  a  Stranger  to  him  in  Blood  j 

Vol  11.  8  I  befides, 
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befides,  if  it  had  occurred  to  him,  that  he  was  Heir 
to  Mr.  Booth's  Grandfon,  yet  Mr.  Booth  was  a  Citizen 
of  London,  had  preferred  his  Daughter  in  Marriage, 
his  Eftate  almoft  all  perfonal,  how  then  could  Mr.  Corp- 
per  divine  he  would  order  it  to  be  converted  into  Land, 
and  afterwards  difpofe  of  it  in  fuch  a  Manner,  as  to 
carry  it  from  his  own  Heirs,  and  give  it  him  ? 

As  for  the  Declarations  of  Truft  wherein  Mr.  Booth's 
Will  is  recited,  how  Ihould  Mr.  Cowper  know  of  them  ? 
they  were  depofited  by  my  Lord  Corpper  with  I\lr.  Powell 
the  Executor,  and  found  after  his  Death  among  his  Pa- 
pers, as  his  Executors  fay  by  their  Anfwer,  which  is 
not  contradifled  by  Proof;  befides,  one  of  thefe  Decla- 
rations takes  Notice  that  the  other  was  depolited  with 
Mr.  Poxrell,  and  there  being  the  fame  Reafon  to  depofit 
the  one  as  the  other,  no  Doubt  they  were  both  fo,  and 
in  Mr.  Porvelfs  Cuftody  at  the  Time  of  his  Death;  fo  that 
there  is  no  Reafon  to  fuppofe  Mr.  Spencer  Corpper  knew 
any  Thing  of  his  Title,  till  after  my  Lord's  Death. 

But  then  they  obje£l  the  Improbability  of  my  Lord 
Corpper^  fufFering  his  Title  to  ftand  out  when  he  might 
have  obtained  a  Releafe  or  Conveyance  of  it. 

As  to  this,  I  am  in  the  Dark,  I  mean,  with  Refpefl  to 
my  Lord's  Knowledge  of  Mr.  Corpper  s  Title  ;  one  would 
think,  he  had  confidered  the  Limitations  in  the  Will, 
and  confequently  to  whom  the  Eftate  would  go  after 
his  Death ;  but  that  his  Lordftiip  was  politive  in  his 
Opinion,  upon  Limitations  fo  ambiguous,  does  not 
appear,  and  is  the  more  doubtful,  as  in  neither  of  the 
Declarations  of  Truft  executed  by  his  Lordftiip,  did 
he  take  upon  him  to  determine,  how  the  Eftate  was 
to  go  by  Virtue  of  the  Limitations ;  all  that  he  fays  is, 
that  it  pmdd  go  according  to  the  true  Intent  of  Mr.  Booth's 
}Vill  What  Power  or  Influence  my  Lord  Conper  had, 
I  doth 
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doth  not  ]iiiicially  appear ;  if  he  did  obtain  a  Releafe 
or  Conveyance  from  Mr.  Cowper,  it  muft  be  either 
before  he  had  liTue  by  his  fecond  Lady,  or  after;  now, 
before  my  Lord  had  fuch  Iflfue,  Mr.  Corpper  was  both 
Heir  to  my  Lord  and  to  his  Son,  and  therefore  mv 
Lord,  in  cafe  his  Son  by  his  firfl:  Marriage  fliould 
die  without  liTue,  might  think  that  the  Eftate  would 
go  to  his  Brother,  and  that  he  had  no  Reafon  to  en- 
deavour to  prevent  it.  It  is  proved  my  Lord's  Son 
died  in  1697  or  1698,  my  Lord's  firfl:  Lady  not  till 
April  1705;  and  till  Iffue  born  of  the  fecond  Marriage, 
there  is  no  Foundation  to  prefume  there  was  any 
fuch  Releafe  or  Conveyance,  and  after  he  had  lilue 
by  his  fecond  Lady,  he  might  think  his  Brother  would 
not  do  fo  bard  a  Thing  as  to  call  for  the  legal  Eftate, 
and  feparate  it  from  the  Honour,  an  Honour  intailed 
upon  himfelf  and  his  Ifllie. 

Belides  there  is  fome  Evidence,  that  this  Title  was 
ftanding  out  on  my  Lord's  Death  :  His  L-ordihip  de- 
pofited  thefe  Declarations  of  Truft  with  Mr.  Powell^  to 
be  delivered  to  fuch  as  Ihould  have  a  Right  to  the  E- 
ikte,  and  if  he  had  got  in  his  Brother's  Title,  moft 
probably  he  would  have  called  for  the  Declarations, 
and  not  have  left  them  in  the  Hands  of  Mr.  Booth's 
Executor,  when  he  himfelf  was  fole  Owner  of  the 
Eflate. 

3^  OhjeEl.  The  flight  and  tender  Alanner  in  which 
the  PlainiifF's  Father  (Mr.  Spencer  Coivper)  mentioned 
his  Claim  in  his  Anfwer  to  the  Defendant's  Bill,  and 
to  Mr.  Sydenham  the  late  Earl's  Steward,  a  little  be- 
fore his  Death. 

Air.  Corvper  in  his  Anfwer  fays,  "  he  is  defirous  the 
"  Trufts  of  the  late  Earl's  Will  fliould  be  executed, 
"  and   infifts  upon  his  Title  to   the  Benefit  of  the 

"  Tiufts 


676  De  Term.  S.  Micbaelis,  1754. 


"  Trufts  therein  contained,  but  fays,  he  conceives  it 
*'  might  be  proper  by  a  Bill  to  eftabliih  his  Demand, 
"  though  he  found  it  neceflary  to  difclofe  it  by  way 
"  of  Anfwer  to  that  Bill,  and  prays  to  referve  to  him- 
felf  the  Liberty  of  eftablilhing  his  Demand,  as  he 
Ihould  be  advited,  and  laving  it  to  himfelf,  fo  far 
as  the  fame  Ihould  appear  juft  and  reafonable,  he  fub- 
"  mits  to  the  Execution  of  the  Truft  of  my  Lord 
"  CorPpers  Will". 

Mr.  Sydenham  exarriined  for  the  Defendants   fays, 

"  that  a  little  before  Mr.  Corrpers  Death,  he  took  Oc- 

"  cafiOn  to   mention  this  Demand  of  his  upon  the 

"  Earl's  Eftate,    and  told   him,    he  hoped  he  would 

"  make  an  End  of  it  in  the  eafieft  Manner  he  could, 

"  upon  which  he  feemed  to  make  very  flight  of  it, 

"  and  faid,  there  was  a  fmall  Piece  of  Meadow  neat 

"  his  Canal  in  a  Field  called  Clunk-field,  which  lay  con- 

"  venient  for  him,  and  if  the  prefent  Earl  would  let 

"  him  have  this  Field,   he  fliould  make  other  Matters 

"  extremely  eafy. 

It  feems  plain,  Mr.  Spencer  Cowpers  Anfwer  to  the 
Bill  expreffes  a  Backwardnefs  in  fetting  up  this  Title, 
and  a  Tendernefs  in  making  the  Claim,  and  by  what 
he  faid  to  Mr.  Sydenham,  he  llighted  and  made  little  Acs- 
count  of  it,  (which  Claimants  are  not  apt  to  do)  yet 
there  is  fomething  particular  in  this  Cafe,  which  takes 
away  the  Force  of  the  Obje(^ion  ;  for  though  the 
Title  upon  which  this  Claim  is  founded,  be  clear  and 
plain  to  thofe  that  underftand  the  Law  and  common 
Rules  of  Equity,  yet  in  the  common  Opinion  of 
Mankind,  it  would  be  thought  in  it  felf,  and  in  the 
Circumftances  attending  it,  very  hard  and  tmreajonable, 
and  the  jetting  it  up  feverely  cenfured;  bcfides,  it  appears 
by  Mr.  Sydenham's  Depofition,  that  this  Claim  was  not 
fet  up  in  order  to  carry  Things  to  the  utmoft  Extent, 
I  but 
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but  to  obtain  fome  Acknowledgment  for  a  Releafe  of 
the  Demand,  and  indeed  it  was  like  to  have  had  that 
EfFe£l;  for  Mr.  Sydenham  fays  farther  in  his  Depofition, 
that  the  Defendant,  after  he  came  to  Age,  and  before 
the  filing  of  the  prefent  Bill,  offered  the  now  Plain- 
tiff to  comply  with  the  Propofal  his  Father  had  made, 
and  to  convey  the  Field,  upon  having  a  Releafe. 

The  fourth  Objection  is  that  of  Mr.  Spencer  Cowpefs 
not  proiecuting  his  Bill  brought  to  make  good  his  Claim, 
but,  on  the  contrary,  fuffering  the  Proceedings  I  have 
mentioned,  and  the  Rents  of  the  Lands  claimed  by  him 
to  be  accounted  for  as  Part  of  the  late  Earl's  Elkte. 

And  fo  far  as  that  Proceeding  extends,  it  has  proved 
a  Bar ;  but  farther  than  that  it  cannot  be  carried,  for 
it  cannot  operate  as  a  Bar  to  the  Realty,  or  as  an  Ex- 
tinguilhment  of  the  Right  to  the  Land. 

It  is  objected,  that  if  Mr.  Spencer  Corvper  had  thought 
his  Claim  to  the  Land  had  fubfifted,  he  would  not 
have  fuffered  a  Bar  to  an  Account  of  the  Rents  and 
Profits  to  have  run  upon  him. 

To  this  it  m.ay  be  anfwered,  that  poiTibly  Mr.  Coiv- 
per  might  think  the  Pendency  of  his  Bill  to  eftablilli 
his  Claim,  would  prevent  that  Bar ;  but  if  he  did  not 
think  fo,  yet  he  might  I>e  willing  to  fuffer  hlmfelf 
to  be  barred  as  to  the  mefne  Profits,  or  might  Intend 
no  more  by  fettlng  up  his  Claim,  than  to  obtain  fome 
Acknowledgment  for  the  Releafe  of  it,  efpecially  as  he 
muft  know  that  the  fettlng  It  up  would  appear  hard^ 
and  could  not  efcape  Cenfure ;  which  feems  alfo  an  Anfwer 
to  the  next  Objedllon  to  the  Plaintiff's  Claim,  Mr.  Spen- 
cer Con>per\  not  coming  In  as  a  Creditor  for  the  Re- 
Jiduum  of  Mr.  Booth's  perfonal  Eftate  poffeffed  by  the 
late  Earl,    though  he  was,   as  fuch,   invited  and  dl- 
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reded  by  the  Decree.  Beiides,  he  might  not  think  it 
proper,  or  worth  his  while  to  enter  into  fo  ftale  an 
Account,  as  that  of  Mr.  Booth's  Eftate,  who  died  al- 
inoit  forty  Years  before. 

And  now  we  come  to  the  laft  Objection  (and  which  is 
the  ftrongeft)  vi^.  Mr.  Spencer  Corvpe/s  polfeffing  him- 
felf  of  the  hite  Earl's  Papers  and  Books  of  Account, 
after  his  Death,  without  the  Participation  of  Mr.  Wood- 
ford his  Co-executor,  burning  and  deftroying  fuch  of 
them  as  he  thought  fit. 

This  is  a  FaB.  of  fuch  a  Nature,  that  every  Clr- 
cumftance  relating  to  it  ought  to  be  thoroughly 
weighed,  in  order  to  fee  whether  there  be  any  Foun- 
dation in  Precedent,  Reafon  or  Juftice,  for  the  Pre- 
fumprions  which  the  Defendant's  Counfel  would  build 
upon  it,  and  this,  not  merely  with  Regard  to  the  pre- 
fent  Caufe,  but  as  it  concerns  Property  in  general, 
and  Publick  Juftice. 

The  Evidence  of  Mr.  Confers  pofleffing  himfelf  of 
all  the  late  Earl's  Papers,  thofe  at  Colne-green  his 
Houfe  in  the  Country,  and  thofe  at  his  Houfe  in 
Town  in  George- ftreet^  is  very  plain  j  the  Sum  or  Sub- 
ftance  of  it  this:  \fl.  As  to  the  Papers  and  Books  of 
Account  in  the  Country,  notwithftanding  there  is 
fome  Variety  in  the  Evidence  as  to  the  circumftantial 
Part,  yet  it  plainly  appears,  that  on  the  lOth  of  Oc- 
tober 1723  (the  Day  my  Lord  died)  Mr.  Spencer  Corv- 
per  was  in  the  Houfe  at  Colne-green-,  and  none  being 
prefent  but  Mr.  Sydenham^  he  opened  a  Bureau,  took 
out  Papers,  cancelled  fome,  and  afterwards  the  fame 
Day  Mr.  Sydenham  found  him  alone  with  a  greater 
Quantity  of  Papers  and  Writings  lying  before  him  on 
the  Floor,  torn  and  cancelled,  which  he  told  Mr.  5^- 
denhnm,  "  he  intended  to  put  out  of  the  Way,  and 
I  "  would 
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"  would  look  over  all  the  Earl's  Papers,  to  preferve 
"  ilich  as  he  thought  proper,  and  deftroy  the  reft". 
On  the  I  3  th  of  Od;oher  Mr.  Woodford^  by  his  Appoint- 
ment, was  to  come  down  to  Colne-green,  and  before 
he  came,  Mr.  Corvper  ordered  one  of  my  Lord's  Servants 
to  carry  down  a  large  Basket  of  Papers  and  Writings 
into  the  Kitchen  to  be  burnt,  and  accordingly  they 
were  burnt  in  the  Kitchen-Fire,  in  the  Pretence  of 
feveral  of  the  common  Servants,  one  of  which  fays, 
"  he  faw  on  the  Top  of  the  Basket  two  Books  co- 
"  vered  with  white  Vellum  or  Parchment,  fuch  as 
*'  my  Lord  ufed  to  keep  his  Accounts  in". 

idly.  As  to  the  Papers  or  Writings  in  Town,  it  ap- 
pears, that  on  the  i  5th  of  the  fame  Alonth,  Mr.  Cow' 
per,  Mr.  Woodford  and  Mr.  Sydenham,  came  to  my 
Lord's  Koute  in  George-Jlreet,  and  in  a  Clofet  below 
Stairs  there  was  a  Bureau,  which,  by  a  Key  Mr.  Corvper 
had  in  his  Pocket,  was  opened,  and  in  it  were  feveral 
Writings  and  Papers,  fome  of  which  Mr.  Coxpper  only 
looked  over,  and  took  away  with  him,  faying,  they 
concerned  the  Earl  perfonally,  and  not  his  Eftate, 
and  locked  up  the  Clofet  keeping  the  Key,  and  that 
they  all  went  up  and  opened  an  Iron  Cheil,  put  in 
fome  Jewels  and  Curiolities  which  they  had  found  be- 
low, and  took  out  fome  Bank-Bills,  which  were  de- 
livered to  Mr.  Sydenham,  and  then  three  Locks  were 
put  upon  the  Cheft  and  each  had  a  Key  ;  a  Day  or 
two  after  this,  Mr.  Cowper  told  Mr.  Sydenham,  he 
would  have  all  the  Earl's  Papers  and  Writings  in 
Town  brought  to  his  Chambers,  that  he  might  perufe 
them,  and  put  out  ot  the  Way  fuch  as  were  not 
proper  to  be  kept,  and  accordingly,  without  Mr.  Wood- 
ford''^ Kncnvledge,  he  fent  the  Key  of  the  Clofet  to 
Mr.  Syd:;nbam,  who  caufed  the  Papers  to  be  taken  out 
of  the  Bureau  and  put  in  Boxes,  which  Boxes,  toge- 
ther with  the  Iron  Cheft,    were  fent  to  Mr.  Coirpers 
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chambers,  who  feveral  Times  after  mentioned  to 
Mr.  Sydenham,  that  he  had  looked  into  the  late  Earl's 
Papers,  and  deftroyed  fuch  as  were  not  fit  to  be  feen. 
It  appears  likewife,  that  Applications  were  made  to 
Mr.  Corvper,  on  Behalf  of  the  Countefs,  defiring  that 
fhe  or  fom.e  Perfon  for  her  might  he  prefent  at  the 
opening  of  the  Earl's  Papers,  which  he  declined,  fay- 
ing they  were  private  Papers  not  fit  to  be  feen. 

Upon  this  Evidence  and  the  known  Maxim,  Omnia 
pr^fumuntur  in  odium  fpoliatoris,  the  Defendants  Coimfel 
would  have  two  Pretiimptions  to  arife.  Firfi,  That 
Mr.  Spencer  Corvper  had  executed  fome  Deed  or  Writing 
to  the  late  Earl,  whereby  his  Title  to  the  Lands  in 
Quertion  was  conveyed  or  releafed:  And  idly.  That 
fuch  Deed  or  Writing  was  by  him  burnt  or  deftroyed. 

How  far  Now,  before  I  confider  the  Evidence,    I  muft  pre- 

Courts  of     1-,-iJfe,  that  this  is  going;  farther  than  any  Court,  either 

x-QUity  have  .  . 

gone  in  Cafe  of  Law  or  Equity,  has  gone  in  any  Cafe  of  fuppref- 
onofDecIr  ^"""S  °^  dcftroying  Evidence,  that  I  know  of.  In  that 
of  The  King  {a)  and  The  Countefs  of  Arundel,  Hob.  109, 
my  Lord  Bobart  fays,  the  Suit  (that  is  the  Bill)  affirmed 
the  King's  Title  to  be  by  the  Attainder  of  Francis  Da- 
cres,  who  (the  Bill  faid)  was  feifed  of  an  Eftate-tail  ; 
but  the  Deeds  whereby  the  Eftate  was  come  to  him 
were  not  extant,  but  very  vehemently  fufpe^led  to 
have  been  fuppreffed  and  with-holdcn  by  fome  under 
whom  the  Defendants  claimed  ;  and  therefore  the  De- 
cree ran,  "  That  the  King  and  his  Heirs,  and  the 
*'  Lord  Hunfdon  his  Farmer,  fhould  hold  and  enjoythe 
"  Lands,  until  the  Defendants  Ihould  produce  the 
*'  Deeds,  and  the  Court  thereupon  take  farther  Confi- 
"  deration  and  Order".  This  was  a  very  folemn  Re- 
folution,  and  with  the  greateft  Deliberation,  for  the 
1  then 

(a)  See  this  Cafe  ftated  with  fome  others  of  the  hke  Nature  in  the 
Cafe  of  Daljlen  verfus  Coatfa-crib,  Vol.  I. 
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then  {a)  Lord  Chancellor  was  affifted  with  the  two  Chief  {a)  Lord 
Juflices  and  the  Majler  of  the  Rolls.    By  the  printed  Re-  ^'^'f'""''' 
port  the  Deeds  are  fuppofed,  but  not  faid  to  be  proved  ; 
I  have  had  the  Regiiler's  Book   fearched,    the  Decree 
is  entered   Trinity   i^Jac.  i.   lib.  B.  fol.  1095. />.  and 
drawn  up  thus :    "  That  the  King,  his  Heirs  and  his 
"  Farmer,    fhould  hold  and  enjoy  until  the  Defendant 
"  produced  the  Deeds  therein  particularly  mentioned 
"  and  proved  once  to  have  been  extant  and  duly  exe- 
"  cuted".     Here  we  fee  the  Exigence  of  the  Deeds 
was  fundamental  to  the  Decree,  and  the  Proof  of  them 
fully   and  exprefly  alTerted  by  the  Court  in  framing 
the  Decree;    in    the  Cafe  of  Gartefide  and  Ratcliffe, 
I  Chan.  Cafes  1^1,   the   Deed   burnt  or  cancelled   was 
proved  ;    in  that  of  Hunt  and  Matthervs^  i  Vern.  408, 
the  Deed  fuppreffed  was  proved  ;  and  in  that  of  War- 
dour  and  Beresford  (not  rightly  reported  i  Fern.  452) 
in  the  Regifter's  Book  of  Pafcfu  1687,  P^i^  49  ij  there 
is  this  Entry  :    "  The  Lord  Chancellor,  on  reading  and 
*'  examining  Witnefles   viva    voce,    declared  that  the 
"  Papers  (there  called  Wynnes  Accounts)  were,  thro' 
"  the  Careleflnels  of  the  Defendant,  imbezilled,  and 
"  therefore  confirmed  the  Mailer's  Report,  which  had 
"  not  made   the  Defendant  any  Allowance  for  Diet, 
"  iffc.    by   Reafon   of   fuch   Imbezilment";   here  the 
Proofs  of  the  Imbezilment  of  the  Papers  prove  there 
were  fuch  Papers.     The  Cafe  of  the  Countefs  of  P/v- 
mouth  and  Bladen,  reported  2  Vern.  32,  appears  by  the 
Regilter's  Books  to  be  thus :    The  Defendant  was  the 
Plaintiff's   Steward,    and  the  Bill  was  brought  for  an 
Account  ;    the    Defendant    pleaded,    that    the    Plain- 
tiff  had    imprifoned  him,    and  upon  Promife  of  his 
Liberty  had    got    a   Trunk,    in    which  were   all    his 
Vouchers,    inliiVing    that   though    he    kept   the   Key, 
yet  it  was  eafy  to  be  opened,    and  that  it  was  to  be 
prefumed  it  had  been  fo,  and  was  impoflible  for  him 
to  prove   what  the   Plaintiff    had   taken   out,    or   to 
Vol,  II.  8  L  account 
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account  without  his  Vouchers ;  this  Plea  was  argued 
and  ordered  to  ftand  for  an  Anfwer  ;  afterwards,  by  an 
interlocutory  Order,  the  Trunk  was  direfted  to  be  de- 
livered to  the  Ulher  of  the  Court ;  and  upon  Hearing  of 
the  Caufe,  the  then  Lords  Commiirioners  decreed  the  De- 
fendant to  account,  and  ordered  the  Trunk  to  be  brought 
before  the  Matter,  who  was  to  open  it  in  the  Prefence 
of  both  Parties,  and  they  to  have  Copies  of  the  Papers 
found  in  it,  as  they  fhould  think  fit ;  in  this  Cafe  the 
Court  would  not  prefume  material  Papers,  or  even  a 
SupprefTion  of  any  fuch,  though  it  Ihould  feem  that 
the  Trunk  was  got  l^y  the  Plaintiff  in  a  very  unwar- 
rantable Manner,  and  only  took  the  belt  Care  they 
could  that  the  Papers,  whatever  they  were,  fhould  be 
produced. 

There  have  been  no  Cafes  at  Law,  and  thefe  are  all 
the  material  ones  that  I  have  heard  cited  in  Equity  ; 
but  though  there  may  have  been  others,  the  Names 
of  which  I  cannot  at  prefent  recolleft,  yet  do  I  not  re- 
member, or  believe,  there  has  been  any  one,  where  there 
was  not  fome  Proof  made  of  the  Exiftence  of  the  Deed 
or  Writing  fuppofed  to  be  fupprelled  or  deftroyed. 

Now  I  fhall  confider  the  Manner  and  Circumftances 
of  Mr.  Coippers  pofl'effing  himCelf  of  and  burning  and 
deftroying  thefe  Papers,  Writings,  or  Books  of  Ac- 
counts, in  order  to  fee,  whether  they  afford  any  fuf- 
ficient  Prefumption,  that  there  was  fuch  a  Deed  or 
Writing,   and  that  Mr.  Cowper  did  burn  or  deftroy  it. 

As  to  the  Tranfaflion  at  the  late  Earl's  Houfe  in 
the  Country,  Mr.  Sydenham  was  prefent  when  Mr.  Cop- 
per firff  opened  the  Bureau,  took  out  Papers  and  can- 
celled fome  of  them  ;  and  afterwards  Mr.  Sydenham 
was  admitted  into  the  Room,  when  Mr.  Cowper  had 
a  greater  Qiiantity  of  Papers  lying  by  him,  torn  and 
I  cancelled 
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cancelled,  which  he  frankly  told  Mr.  Sydenham  he  intend- 
ed to  pur  out  of  the  Way,  and  would  look  over  all  the 
Earl's  Papers,  preferve  fuch  as  he  thought  proper,  and 
deflroy  the  reft  ;  this  was  on  the  loth  of  06lober',  on 
the  15  th,  before  Mr.  Woodford  came  down,  he  ordered 
one  of  my  Lord's  Servants  to  carry  down  a  large  Baf- 
ket,  full  of  Paper  Writings,  and  Books  of  Account, 
into  the  Kitchen  to  be  burnt,  and  accordingly  they 
were  burnt  (Mr.  Sydenham  fays  by  Mr,  Cowper  himfelf) 
in  a  very  publick  Manner  in  the  Kitchen-Fire,  and  in 
the  Prefence  of  feveral  of  the  common  Servants,  which 
is  to  be  preiumed  was  not  kept  fecret  from  my  Lady 
Coxvper,  for  Mr.  Corvpcr  refufed  to  let  any  Perfon  for 
her  be  prefent  at  the  opening  of  the  Earl's  Papers, 
(though  fhe  dehred  it)  laying,  there  were  private  Pa- 
pers not  fit  to  be  feen,  which  was  avowing  to  her  his 
Defign  to  deftroy  fome  Papers,  or  at  leaft  to  conceal 
them.  V 

But  then  it  is  asked,  how  came  Mr.  Cowper  to  open 
the  late  Earl's  Bureau  in  the  Country,  iearch  his  Pa- 
pers, cancel  and  burn  fuch  as  he  thought  fit,  v/ithout 
the  Knowledge  or  Participation  of  Mr.  Woodford,  and 
this  too,  before  the  coming  of  Mr.  Woodford,  who  was 
to  come  there  by  his  Appointment  ? 

Now  although  each  Executor,  having  the  whole  Of- 
fice in  him,  hath  Authority  to  do  what  Mr.  Cowper 
did,  yet  1  think  he  ought  to  have  ftayed  for  Mr.  Wood- 
ford the  other  Executor ;  but  then  it  doth  not  appear, 
that  Mr.  Woodford,  when  he  came,  took  upon  him  to 
a£l  in  any  Manner,  or  fo  much  as  to  enquire  con- 
cerning the  late  Earl's  Papers  or  Books  of  Account,  or 
any  of  his  Affairs;  and  indeed  he  might  reafonably 
think  Mr.  Corvper,  whom  he  found  in  the  Houfe,  had 
taken  fome  Care  or  other  about  my  Lord's  Affairs  ; 
probably  he  might  think  Mr.  Coivper  being  my  Lord's 

Brother 
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Brother,    and  one  who  had  no  Intereft  in  his  Lord- 
fliip's  Eftate  (that  he  knew  of  at  that  Time)  was  more 
proper   than  himfelf  to  look    into  Bureaus  or  Cabi- 
nets,   and  infpefl  Papers  ;    and  it  appears  he  did  think 
fo,  for  when  they  both  came  to  my  Lord's  Houfe  in 
Town  with  Mr.  Sydenham^   Mr.  Corvper  brought  with 
him  the  Key  of  the  Bureau  there,  in  which  were  fe- 
veral  Writings  and  Papers,  fome  of  which  Mr.  Corvper 
only  looked  over   and  took  away  with  him,    faying 
they  concerned  the  late  Earl  perfonally,    and  not  his 
Eftate ;  and  as  Mr.  Corvper  had  the  Key  of  the  Bureau 
with  him,  fo  Mr.  Woodford  let  him  lock  up  the  Ciofet 
where  the  Bureau  was,  and  carry  away  the  Key,  which 
was  putting  it  into  his  fole  Power  to  look  over  all  the 
reft  of  the  Papers  and  Writings,  and  difpofe  of  them 
as  he  had  already  done  of  fome  others  in  Mr.  Woodford's 
Prefence  ;  this  accounts  for  Mr.  Cowpers  doing  what  he 
did  in  Relation  to  the  other  Papers  or  Books  of  Ac- 
count at  Colne-green,  without  the  Knowledge  or  Parti- 
cipation o^  ]\h.  Woodford)    befides,   either  M^.  Corvper 
found  the  Deed  or  Writing  fuppofed  by  the  Defendants 
Counfel,  at  my  Lord's  Houfe  in  Town,  or  in  the  Coun- 
try ;  if  at  his  Houfe  in  Town,    the  Searching  of  his 
Papers  and  Writings  there   by  Mr.  Corvper^    having  a 
Power  over  them,  was  in  fome  Sort  by  Mr.  Woodford's 
Confent ;  and  if  in  the  Country,  that  was  done  before, 
and  it  cannot  be  imagined,  if  Mr.  Corvper  had  in  his  , 
Power  what  he  wanted  there,    he  would   then  have 
burnt  or  deftroyed  fo  many  Papers  or  Writings  in  fo 
publick  a  Manner,    and  after  all  this,    have  poiTefted 
himfelf  of  Papers  and  Writings   in  Town    with    the 
Privity  of  Mr.  Woodford,    have  ordered  Mr.  Sydenham 
to  fend   them    to   his  Chambers,    and  feveral    Times 
after  have  told  Mr.  Sydenham  he  had  been  looking  into 
them,  and  deftroyed  fuch  as  were  not  fit  to  be  feen. 
Again,    if  Mr.  Corvper  had   executed  fuch  a  Deed  of 
Releafe,   and  had  intended  to  fupprefs  or  deftroy  it, 
I  he 
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he  would  have  taken  a  fecret  and  clandeltine  Way  for 
that  Purpote,  as  the  Supprelhon  of  Deeds  does  in  its 
Nature  fuppofe,  and  not  have  burnt  Papers  and  Wri- 
tings at  feveral  Times  in  an  open  pubhck  Manner. 

For  my  Part  I  do  declare,  that  had  there  been  the 
leaft  pofitive  Proof  of  a  Releafe  from  Mr.  Corvper,  I 
would  have  totally  difmiiled  the  Bill ;  but  when  fuch 
Releafe  or  Conveyance  is  only  fuppofed  or  inferred 
from  Appearances,  out  of  which  that  Suppofition  does 
not  neceiTarily  or  even  naturally  arife,  and  when  my 
Lord  CoTcvpers  leaving  the  Declaration  of  Truft  in  the 
Hands  of  Mr.  Porpell  does  encounter  it,  I  cannot  but 
think  this  Title  is  fubfiil:ing. 

Upon  the  whole  Matter,  my  Opinion  is,  this  Tide 
fljould  not  have  been  jet  up,  but  now  it  is  fo,  it  ap- 
pears a  plain  and  a  iubfiuing  one. 

The  Law  is  clear,    and  Courts  of  Equity  ought  to 
follow  it  in  their  Judgments  concerning  Titles  to  equi- 
table Eftares ;  other  wife  great  Uncertainty  and  Confu- 
lion  would  enfue ;  and  though  Proceedings  in  Equity 
are  faid  to  be  fecundum  d/jcretionem  boni  viri,  yet  when 
it  is  asked,  Fir  bonus  eft  quis  ?   I  he  Anfvver  is,  ^li  con- 
fuha  pdtrum  qui  leges  Juraq',  fervat;    and  as  it  is  iaid 
in  Rook's   Cafe,     5  Rej).    99.  b.  that    Difcretion    is    a 
Science,  -not  to  a6l;  arbitrarily  according  to  Mens  Wills 
and  private  AfFe6lions  :  So  the  Dilcretion  which  is  ex- 
ecuted here,   is  to  be  governed  by  the  Rules  of  Law 
and  Equity,  which  are  not  to  oppofe,  but  each,  in  its 
Turn,  to  be  fubfervient  to  the  other ;    this  Difcretion, 
in  fome  Cafes,   follows  the  Law  implicitly,  in  others, 
affifts  it,  and  advances  the  Remedy ;    in  others  again, 
it  relieves  againil  the  Abule,  or  allays  the  Rigour  of  it-; 
but  in  no  Cafe  does  it  contradi6l,    or  over-turn   the 
Vol.  U.  8   M  Grounds 
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Grounds  or  Principles  thereof,  as  has  been  fometimes 
ignorantly  imputed  to  this  Court.  That  is  a  difcre- 
tionary  Power,  which  neither  this  nor  any  other 
Court,  not  even  the  higheft,  a£ling  in  a  Judicial  Ca- 
pacity, is  by  the  Conftitution  intrufted  with. 

It  is  farther  to  be  obferved,  that  the  legal  Intereft  of 
thefe  Lands  pafled  by  my  Lord  Corppers  Will,  and 
the  Defendant  the  prefent  Earl  has  an  Eftate  for  Life 
only  therein,  with  a  Reverfion  in  Fee,  after  feveral 
intermediate  Remainders,  lome  contingent,  others 
veiled,  and  confequently  the  Plaintiff  can  have  a  Con- 
veyance only  of  fuch  an  Eftate  as  my  Lord  has  ;  the 
Counfel  make  no  ObjeSion  for  want  of  my  Lord's 
Brother  being  a  Party,  who  has  the  next  Remainder, 
and  is  not  before  the  Court,  therefore  I  will  take  no 
Notice  of  him;  but  the  Defendant  muft  convey  fuch 
Eilate  and  Intereft  as  he  has  in  the  HertfordjJnre 
Lands,  and  account  for  the  Profits.  As  to  the  Time, 
or  to  what  Period  this  Account  is  to  go  back,  the 
Court  has  very  reafonably  taken  a  Latitude,  deter- 
mining upon  the  Circumftances  of  the  Cafe;  and  fince 
the  Plaintiff's  Demand  is  flriBi  juris.,  he  ought  there- 
fore to  have  ftri61:  legal  Meafure  meted  to  him. 
The  Plaintiff's  Father  filed  his  Bill  not  long  after 
the  late  Earl's  Death,  iand  if  he  had  proceeded  on 
that  Bill,  might  have  had  an  Account  of  the  Profits 
from  that  Time,  in  the  fame  Manner  as,  in  Cafe  of 
a  legal  Title,  he  would  have  had  from  the  Time  of 
liis  Entry  ;  but  afterwards,  he  was  fo  far  from  in- 
filling upon  a  Right  to  the  Profits  from  thence,  or 
upon  the  Benefit  of  his  Claim  by  that  Bill,  as  to 
fuffer  a  Proceeding  whereto  he  was  Party,  to  be  had 
in  Difafiirmance  of  it;  and  therefore  the  Plaintiff's 
Right  muft  ftand  upon  bis  onm  Claim. 

I  Confe- 
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Confequently,  I  decree  the  Earl  Corpper  to  ac- 
count for  the  Profits  of  the  Hertfordflire  Eftate  in 
Queftion,  the  Account  to  be  taken  from  the  filing 
of  the  Plaintiff's  Bill,  and  the  Defendant  to  have  all 
juft  Allowances,  and  to  be  examined  upon  Interroga- 
tories as  the  Mafter  fliall  dire6l^. 


*  From  this  Decree  ("which  was  foon  after  inrolledj  there  was  an  Ap- 
peal to  the  Houfe  of  Lords,  where  the  Parties  agreed,  and  that  Agree- 
ment (c)  Geo.  2.)  was  confirmed  by  Adl  of  Parliament. 
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Jccoitnt  of  'Profits  from  what 
T^ime^  ivherc  from  the  title 
accrm7i^^  aud  inhere  from 
the  Flliug  the  'Bill  only. 

WHERE    one  is   in 
Poircfifion  of  Lands 
belonging  to  an  In- 
fant, if  the  Infant 
when  of  Age  makes  out  his 
Title,   he  ihall  recover  the 
Profits  in  Equity  from  the 
Vol.  II. 


firft  accruing  of  his  Title, 
and  not  from  the  Filing  of 
his  Bill  only.  Tage  (645) 
So  the  Defendant  fliall  Account 
for  the  Profits  from  the  Time 
the  Plaintiffs  Title  accrued, 
and  not  from  the  Filing 
the  Bill  only  j  if  the  De- 
fendant has  concealed  the 
Deeds  and  Writings  making 
out     the    Plaintiff's    Title. 

(645) 


^IDcmptioii  r.f  a  lenjacp. 
Tit.  Leijacpt 
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Sllinnniffi-ntion.  See  Tit,  (Jcrc- 
aD\)Oiufoiu   See  IPjcfcntntioit* 


SlGi'Ccmcnt. 

A.  articles  to  buy  Land,  and 
pays  Part  of  the  purchafo 
Money,  afterwards  he  enters 
intofcveral  Orders  of  Court 
to  pay  the  Refiduc  by  fuch 
a  Dayj  or  in  Default  tkere- 
(5f  tQ  give  up  the  Articles, 
ni>d  lofe  what  he  had  before 
paidi  Court  will  relieve,  tho' 
thefc  Articles  have  not  been 
complied  with.  T^age  66 

Money  covenanted  to  be  laid 
out  in  Land  fliall  defccnd 
as  Land  ;  but  lie  that  would 
be  entitled  to  the  Fee  of  the 
Land  when  purchafed,  may 
difpofe  of  it  by  a  Will,  tho' 
not  atteftcd  by  three  Wit- 
nelTes ;  alfo  a  parol  Dircftion 
for  the  Payment  of  it  fccms 
to  be  good  :  So  if  Money  is 
ordered  or  devifed  to  be  laid 
out  in  Land  and  fcttled,  to 
to  the  UIc  of  y^.  in  Tail,  Re- 
mainder to  himielf  in  Fee, 
Equity  will  order  the  Mo- 
ney to  J.  [ecus  if  the  Re- 
mainder thereof  be  limited 
to  a  third  Perfor, ;  alfo  tho' 
by  a  voluntary  Contrad:  Mo- 
ney is  agreed  to  be  laid  out 
in  Land,  the  Court  will  ex- 
ecute fuch  Agreement  in  Fa- 
vour of  the  Heir.  171 

Two  article,  that  whatever 
7.  S.  fliall  leave  to  cither  of 


them  fliall  be  equally  di- 
vided betwixt  both;  fuch 
Agreement  good,  and  fhall 
be  carried  into  Execution  by 
this  Court,-  alfo  if  after  this 
one  of  them  contrives  that 
J.  S.  fliall  leave  Part  of  his 
Eftate  to  a  third  Perfon,  in 
Trufl  for  him,  this  is  ^'ith- 
Jn  the  Articles.       Tage  182 

One  articles  to  pay  58  /.  a 
Share  for  eleven  Shares  of 
the  I^ufhing  Company  at 
the  next  Open  if  ig  of  the 
Book&j  the  Books  ncvei:  o- 
fjened,  aftervrards ;  the  Ven- 
dee rclicvctF  in  Equity  from 
paying.  217 

It  is  againfi:  natural  Juftice  that 
any  one  iliould  pay  for  a 
Bargain  which  he-  cannot 
have ;  as  if  I  arti<:k  to  buy 
a4T  Houfe,  and  th'3  Houfe  is 
burnt  down  before  the  Day 
of  Payment,  I  am  not  bound 
to  pay  the  Money.  220 

The  Plaintiff's  Houfe  being  fo 
near  the  Church  that  the 
ringing  of  the  Five  a  Clock 
Bell  in  the  Morning  di- 
fturbed  her;  the  Plaintiff 
Clime  to -an  Agreement  in 
Writing  with  the  Church- 
wardens and  Inhabrtants  at 
a  Vcflry,  that  llic  would 
ercft  a  Cupolo  and  Clock 
at  the  Church,  in  Conlidera- 
tion  of  which  the  B.ill  was 
not  to  be  rung  in  the  Morn- 
ing; this  a  good  Agreement, 
and  decreed  to  be  binding 
in  Equity.  2  65 

Where  one  articles  to  i'Al  an 
Eftate,  and  brings  a  Bill  for 
an  Execution  of  the  Agree- 
ment, 
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mcnt,  though  at  the  Time  I 
of  the  Agreement  he  cannot 
make  a  Title  to  the  t'ur- 
chafer,  it  is  fufficient  if  he  is 
able  to  do  fo  when  the  De- 
cree   or    Report    is     made. 


Jgreement  cohmtarv-  See  Tit. 

Jgreement  when  to  he  perform- 
ed in  Specie  atid  ivhefi  mt. 

On  a  Bill  to  compel  a  Per- 
formance of  an  Agreement 
for  transferring  5000/.  Tork- 
^uild'uigs  Stock  at  7/.  5  j-. 
per  Cerii;  Defendant  demur- 
red, but  Demurrer  over-ruled  ^ 
for  the  Cafe  might  be  attend- 
ed with  fuch  Circumftanccs 
as  would  make  it  juft  to  de- 
cree a  fpccific  Performance 
of  tlie  Parties  own  Agree- 
ment, or  at  Icalt  to  pay  the 
Difterence.  304 

A  Man  having  feduced  an  in- 
nocent Woman  by  whom  he 
has  a  Baftard,  gives  her  a 
Writing  obliging  himfelf  to 
pay  2000  /.  after  his  Death 
for  the  purchafing  an  An- 
nuity for  the  Woman  and 
Child  for  their  Lives  ;  the 
Man  dies;  Equity  will  com- 
pel a  Performance  of  the  A- 
grecment.  433 

Covenant  in  Confideration  of 
Marriage,  to  fettle  Lands  of 
350/.  per  Aimtim  on  Huf- 
band  and  Wife  and  the  Iffue 
Male  of  the  Marriage,  Re- 
mainder to  the  Brothers  of 


the  Husband;  Equity  will 
compel  a  fpecific  Execution 
of  this  Covenant,  and  not 
put  the  Party  to  an  Adion  of 
Covenant  in  the  Truftee's 
Name.  <Page  (594) 

Agreement  on  Marriage. 

An  Agreement  on  Marriiigc 
Articles  to  convey  to  the 
Husband  a  third  Part  of  what 
fhall  come  to  the  Father  of 
the  Wife  on  the  Death  of 
his  Father,  good,  and  Equi- 
ty will  compel  an  Execution. 

Feme  gives  a  Bond  to  her  in- 
tended Husband,  that  in  cafe 
of  their  Marriage  flie  will 
convey  her  Lands  to  him  in 
Fee ;  they  intermarry,  the 
Wife  dies  without  Idue,  ^id 
then  the  Husband  dies ;  the 
Bond,  though  void  in  Law, 
is  yet  good  Evidence  of  the 
Agreement  in  Equity,  and 
the  Heir  of  the  Husbsind 
fliall  compel  a  fpecific  Per- 
formance againft  the  Heir  of 
the  Wife.  243 

A  Feme  Infant  feifed  in  Fee, 
on  Marriage  with  the  Con- 
fcnt  of  her  Guardians,  cove- 
nants in  Confideration  of  a 
Settlement  to  convey  her  In- 
heritance to  her  Husband  ; 
if  this  is  done  in  Confidera- 
tion of  a  competent  Settle- 
ment, Equity  will  execute 
the  Agreement,  though  no 
A(5tion  would  lie  at  Law  to 
recover  Damages.  244 


Fath 


cr 
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Father  and  Son,  on  the  Mar- 
riage of  the  Son,  article  to 
fettle  Lands  on  the  intended 
Husband  for  Life,  Remain- 
der to  the  Wife  for  Life,  Re- 
mainder to  the  Iffuc  Male 
of  the  Marriage,  Remainder 
to  the  Nephew  in  Fee  j  on 
the  Death  of  the  Husband 
and  Wife  without  Ifluc,  the 
Nephew  fliall  compel  a  fpe- 
cific  Performance  of  the  Co- 
venant. Tage  245 

Articles  on  Marriage  to  fettle 
Lands  on  Husband  and  Wife 
for  their  LiveSj  Remainder 
to  the  Heirs  Male  of  the  Bo- 
dy of  the  Husband  by  the 
\Vifc,  Remainder  to  the 
Heirs  Male  of  the  Body  of 
the  Husband  by  any  other 
Wife,  Remainder  to  the 
Ht'/rj-  Fej/iale  of  the  Body 
■of  the  Husband  by  this  Wife; 
a  Scttleni.cnt  is  made  before 
the  Marriage,  and  faid  to  be . 
purfuant  to  the  Articles, 
whereby  the  Lands  arc  limi- 
ted to  the  Husband  for  Life, 
fans.  Waftc,  and  with  Power 
to  make  Leafcs,  Remainder 
to  the  tirft,  (jc.  Son  of  the 
Marriage  in  Tail  Male, 
Remainder  to  the  firft,  (jc. 
Son  of  any  other  Marriage 
in  Tail  Male,  Remainder  to 
the  Heirs  of  the  Body  of  the 
Husband  ;  there  are  Iflue  two 
Daughters,  and  the  Husband 
fuftcrs  a  Recovery,  and  de- 
vifcs  the  Premifibs  to  his  Si- 
fter ;  the  Daughters  may  in 
Equity  compel  the  Devifee 
to  convey  tlie  PremilVcs  to 
them.  345? 


A  Widow  of  a  Freeman  of 
Lo?ido7i,  who  left  Children 
and  died  Inteftate,  was  enti- 
tled to  four  Ninths  of  his 
perfonal  Eftatc,  and  having 
by  Deed  afllgned  over  her 
four  Ninths  for  her  fcparate 
Ufe  in  cafe  of  Marriage,  and 
to  fuch  Pcrfons  as  ilic  iliould 
appoint,  and  for  want  of  fuch 
Appointment,  then  to  her 
Children  j  the  Widow  in- 
tending to  marry  a  fccond 
Husband,  by  another  Deed, 
to  which  the  Husband  was 
Party,  in  Conlideration  of 
the  intended  Marriage,  and 
of  a  Settlement  made  on  her 
by  him,  recites,  that  if  flie 
did  not  difpofe  of  her  four 
Ninths,  the  Husband  would 
be  entitled  thereto;  and  then 
alTigns  it  over  to  Truftees,  in 
Trufl:  for  the  intended  Huf- 
band  during  their  joint  Lives, 
fubjed  to  her  Control  snd 
Difpofal  by  Writing,  after 
which  llie  dies  without  dif- 
pofing  of  it ;  decreed  the  fc- 
cond Husband  is  as  a  Purcha- 
fer,  and  the  Recital,  that  he 
would  be  entitled  to  it  if 
the  Wife  iliould  not  dif- 
pofe of  it,  was  a  Gift.  'Page 

c  3  -> 

Articles  on  Marriage  to  fettle 
Lands  en  the  Husband  and 
Wife  for  their  Lives,  Re- 
mainder to  the  firft,  (^c.  Son 
of  the  Marriage,  Remainder 
to  the  Heirs  Male  of  the  Body 
of  the  Husband  by  any  Wiff, 
Remainder  to  the  Heirs  of 
the  Body  of  the  Husband  by 
the  firft  Wif^,  Remainder  to 

the 
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the  Husband  in  Fee,  with 
FVovifions  for  the  Daughters 
of  that  ManiagCj  if  no  Son  \ 
Husband  has  one  Daughter 
by  the  hrft  Wife,  .fuflfers  a 
!Hccovcry,  and  marries  a 
fecond  Wife,  taking  Notice 
of  his  firft  Marriiigc  Articles 
in  his  fccond  Settlement  J  he 
being  Tenant  in  Tail  by  the 
Articles  was  allowed  by  his 
Recovery  to  have  barred  his 
Daughter  by  the  firft  Mar- 
riage. ^Pa^e  53  5 
In  Marriage  Articles  there  is  a 
Divcrfity  between  a  Limita- 
tion to  the  Heirs  of  the 
Body  of  a  Man,  and  to  the 
Heirs  Female  of  the  Body 
of  the  Man  ;  and  Sons  more 
favoured     than    Daughters,  j 

539 
One,  in  Confidcration  of  Mar- 
riage and  of  500/.  Portion 
which  he  is  to  have  with 
his  Wife,  by  Settlement  em- 
powers his  Wife  to  difpofc  of 
200/.  by  her  Will  ;  they  Jive 
together  fifteen  Years,  the 
Wife  gives  the  200/.  away 
by  her  Will;  the  Husband, 
at  this  Diftance  of  Time, 
■f'^iall  not  be  admitted  to  fay 
he  had  not  500/.  with  his 
Wife,  but  fliall  pay  the  Mo- 
ney. (61S) 
A  Settlement  or  Jointure  on 
a  Marriage,  though  made 
very  unequally  and  in  Fa- 
vour of  the  Wife,  will  not 
be  fet  afide  in  Equity,  for 
that  the  Court  cannot  put 
the  Wife  in  fiat  it  quo.  (619) 


Vol.  II. 


Jgreem€?n   parol     Statute  of 
Frauds  and  'Perjuries. 

A  Letter  from  a  Father  to  his 
Daughter,  by  which  he  a- 
grecs  to  give  her  5000/. 
Portion,  and  this  not  ilievvn 
to  the  Man  who  afterwards 
marries  her,  does  not  take 
the  Promife  out  of  the  Sta- 
tute of  Frauds.        Page  6 '^ 

The  Judges  equally  divided  on 
this  Queftion,  whether  a 
Contrac't  for  Stock  be  within 
the  Statute  of  Frauds,  which 
mentions  Goods,  Wares  and 
Merchandizes,  fo  as  to  re- 
quire the  Contraft  to  be  in 
Writing,  or  earnuft  Money 
to  be  paid.  308 

^ImOnffiitso^    Vide  p?(ijiic0e» 


SlmcnUment. 

On  a  Demurrer  to  a  Bill,  if 
the  Demurrer  be  allowed, 
the  Plaintiff  may  amend  his 
Bill.     2.-  3°° 

The  original  Bill  is  to  be  firft 
anfvvercd,  but  if  the  Plaintiflf, 
after  his  crofs  Bill  fih  d,  a- 
mcnd  his  Bill,  he  lofes  his 
Priority.  435 

An  Anfwcr  amended  after  Hear- 
ing and  Decree,  on  Affidavit 
of  the  Solicitor  and  bis  Clerk 
that  the  Miftake  was  in  in- 
grofllng  the  Anfwer  from  the 
Draught,  and  the  Draught 
produced.  427 

80  A 
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A  Depofition  of  a  Witncfs  a- 

mendcd     after    Publication. 

"Page  (646) 


One  by  Will  gives  an  Annuity 
out  of  his  perfonal  Eftatc  \ 
if  the  Executor  has  misbe- 
haved himfclf,  the  Court 
will  order  Part  of  the  per- 
fonal Eftate  to  be  fet  afidc 
to  fecure  this  Annuity.     163 

One  devifes  that  his  Executors 
fhall  fell  his  Lands,  and  in- 
vert the  Money  in  purchafing 
an  Annuity  for  jf.  S'  the 
Teftator  dies,  and  the  An- 
nuitant dies  three  Months 
after  the  Tcftator,  yet  the 
Adminiftrator  of  the  Annui- 
tant fhall  compel  a  Sale,  and 
lliall  have  the  Money  arifing 
therefrom,  and  alfo  the  Rents 
and  Profits  till  Sale.  309 

An  Annuity  fettled  by  a  Fa- 
ther upon  a  Child  to  com- 
mence after  the  Father's 
Death,  is  an  Advancement 
pro  tanto^  and  muft  be 
brought  into  Hotchpot.   442 


aufiDcr* 

Where  the  general  Traverfe  is 
omitted  at  the  End  of  the 
Anfwer,  fuch  Anfvver  is  good, 
and  not  to  be  fuppreiled  as 
improper.  87 

Where  a  Defendant  infills  on 
the  Benefit  of  the  Statute  of 
Limitations  by  way  of  An- 
fwer, he  flaall  at  the  Hearing 

4 


have   the  like  Benefit  as  if 
he  had    pleaded    it.     Page 

145 
On  an  Anfwer's  being  reported 
not  fcandalous  or  imperti- 
nent, if  the  Plaintiff  except 
to  the  Report,  he  muft 
flievv  fpecially  wherein  it  is 
fcandilous    or    impertinent. 

181 
After   the  Defendant   has   an- 
fvvered   the  Bill,    he  cannot 
refer  it  for  Scandal.  311 

Regularly  the  Anfwer  of  a 
Feme  Covert,  if  fcparate, 
ought  to  have  an  Older  to 
warrant  it  j  but  if  the  Feme 
Covert's  leparate  Anfwer  be 
put  in  witliout  an  Order,  and 
the  fame  be  a  fair  honeft 
Anfwer,  and  deliberately  put 
in  with  the  Confent  of  the 
Husband,  and  the  Plaintiff 
accepts  of  it,  and  replies, 
the  Court  will  not,  at  the 
Motion  of  the  Wife  or  of 
her  Executors,   fet  it  afide, 

371 
A  Feme   Covert  cannot  bind 

herfelf  by  her  Anfvver,  much 

Icfs  her  Husband,  as  to  her 

Inheritance.  45 1 

Upon  a  Decree  againft  an  In- 
fant, unlefs  Caufe,  within  fix 
Months  after  he  comes  to 
Age,  the  Infant  may  anfwer 
anew.  401 

A  Copyholder  in  Fee  by  Will 
charges  his  Lands  with  his 
Debts;  the  Lands  being  in 
Ejigland^  and  the  Heir  an- 
Infant  in  Scotland^  the  Cre- 
ditors bring  a  Bill  to  have 
their  Debts  paid  out  of  the 
Copyhold  Prcmidcsj  where- 
upon 
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xipon  the  Heir  appears,  and 
tliere  is  an  Attachment  for 
want  of  an  Anfwer,-  but  the 
Heir  being  an  Infant,  the 
next  Step  is  to  bring  up  tl.e 
Body  J  the  Heir  being  in  Scot- 
lafid^  and  out  of  the  Reach 
of  the  Proccfs  of  the  Court, 
the  Plaintiff  cannot  bring  up 
the  Body  ;  the  Infant  fliall 
anfwer  by  a  certain  Time,  or 
fhew  Caufe  why  a  Receiver 
fhould  not  be  appointed. 
*Page  4oy 

An  Anfwer  amended  after 
Hearing  and  Decree  on  Affi- 
davit of  the  Solicitor  and  his 
Clerk,  that  the  Miftake  was 
in  ingrrlfing  the  Anfwer  fiom 
theDraught,and  the  Draught 
produced.  427 

On  Time  given  to  anfwer,  the 
Defendant  may  put  in  a  Plea, 
for  that  is  as  an  Anfwer,  and 
on  Oath,  but  cannot  put  in 
a  Demurrer.  464 

If  Time  be  given  for  a  Defen- 
dant to  Anfwer,  tho'  after 
Sequeftration,  and  the'  the 
Anlwer  be  reported  infuffi- 
cient,  yet  the  Bill  lliall  not 
be  taken  pro  co7^/"fj(7o.       556 


appeal. 


% 


An  Appeal  from  Decrees  made 
in  the  Plantations  lies  only 
to  the  King  in  Council.    262 


appearance. 

An  Order  for  appearing  gratis 
implies  that  the   Defendant 


iliall 


pray 


no 


Day    over. 
'Page  368 


Cippointniciit.  See  alfo  Potucr* 

A  Truft  of  Lands  is  limited  to 
A.  his  Heirs  and  Alfigns^  or 
to  luch  as  he  or  they  iTiall 
appoint  i  A.  dcvifes  thefc 
Lands  by  a  Will  attefted 
but  by  two  Witnefles ;  the 
Will  void,  and  fliall  not 
operate  as  an  Appointment. 

258 


apportionment.  Vide  average. 

The  Court  will  apportion  In- 
tereft  on  a  Mortgage.       176 

By  a  Marriage  Settlement 
Maintenance  for  Daughters 
is  made  payable  half-yearly 
at  Lady- day  and  Michaelmas 
until  the  Portions  become 
payable,  which  is  at  eighteen, 
or  Marriage  j  a  Daughter  at- 
tained her  Age  of  eighteen 
the  1 6th  of  Augnft ;  decreed 
to  have  her  Maintenance  pro 
rata  from  the  laft  Lady-day 
till  the  Time  of  her  attain- 
ing eighteen.  501 

apprentice.    See  ^aflet:  nnn 
S;erDant* 

'  arbiti-ato?0.    vide  auiatD. 

articles.    Vide  Agreement, 


aOent 
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aiTent  aim  Confcnt.  vido  alfo 

If  a  Legacy  be  aficntcd  to  by 
the  Executor,  it  from  thence- 
forth becomes  a  legal  Pro- 
f>erty.  'Page  531 


•MctS*      Vide    alfo  ipClL*    anB 

€jccaito?,  and  ipcrfonnl  €- 
fate* 

Where  there  were  fcvcral  Exe- 
cutors, and  fomc  of  them 
admitted  Ailets,  yet  an  Ac- 
count was  decreed  againft 
the  Reft.  1 45 

Husband  after  MaiTiage  pur- 
chafes  a  Term  to  himfelfand 
his  Wife,  and  the  Survivor, 
and  the  Executors,  Admi- 
.fiiflrators  and  AHigns  of  fuch 
Survivor  ,•  Husband  afifigns 
%he  Term  in  Mortgage,  pro- 
vifo  to  be  void  on  Payment 
of  the  Money  by  him  or 
Wife,  or  the  Executors  of 
him  or  Wife ;  provided  aKo 
that  the  Husband,  his  Exe- 
cutors or  Adminiftralois, 
lliall  until  Default  of  Pay- 
ment quietly  enjoy ;  Husband 
feven  Years  after  contrads 
Debts,  and  dies  j  decreed 
that  this  Settlement  of  the 
Term  being  after  Marriage 
in  the  Power  of  the  Husband, 
and  the  Equity  of  Redemp- 
tion being  refervcd  to  him 
as  well  as  to  the  Wife,  and 
being  alfo  in  the  Cafe  of 
Creditors,  was  AfTcts  to  pay 
Debts.  -^OHf 


An  Eftatc  for  three  Lives 
granted  to  A.  his  Executors 
and  Adminiftrators,  is  a  pcr- 
fonal  Eftate,  and  will  on 
y^.'s  Death  be  liable  to  all 
his  Debts  by  Simple  Contrnd:, 
as  a  Leafe  for  Years  would 
be.  'Page  381 


y^le/i  marJJjalkd,  aui  in  zvhnt 
Order  UJeks  are  to  be  paid. 

If  a  Creditor  by  Bond,  or  other 
Creditor  who  may  come 
upon  the  Land,  exhauft  the 
pcrfonal  Eftate,  a  Legatee 
iliall  ftand  in  bis  Place,  and 
be  paid  out  of  the  real  E- 
ftate.  8 1 

One  by  Will  gives  feverai  Le- 
gacies, fomc  charged  on  the 
real  Eftate,  others  not ;  if 
the  pcrfonal  Eftate  proves 
not  fufticientto  pay  all^  the 
Legacies  charged  on  the  real 
Eftate  fliall  be  paid  there- 
out; or  if  they  have  beea 
paid  out  of  the  pcrfonal  E- 
ftate,  the  other  Legacies,  as 
to  fo  much,  fliall  ftand  in 
their  Place  upon  the  Land. 

(620) 

One  allowed  the  beft  Purchafer 
under  a  Decree,  is  ordered 
to  pay  the  Purchafe  Money  ; 
this  not  a  Debt  due  by  De- 
cree, but  only  by  Order  of 
the  Court.  (621) 

Where  there  is  a  Decree  for  a 
Debt,  and  the  Defendant 
dies,  fuch  Decree  docs  not 
bind  the  real  Aflets  defcend- 
ed  to  the  Heir,  as  a  Judgment 
docs.  {ibid.) 
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aniijnmcnt* 

A  Chofe  in  Adion,  though  not 
alTignable  at  Law,  yet  is  fo 
in  Equity,  where  the  Huf- 
band  may  afifign  it  alone,  as 
he  may  any  other  Part  of 
the  Wife's  perfonal  Eftate  ; 
fo  may  a  contingent  Intcrcfl: 
which  the  Husband  has  in 
Right  of  his  Wife,  or  a  Pof- 
fibilitV"  of  a  Term,  which 
though  not  good  ftritStly  by 
way  of  AlTignmcnt,  yet  will 
operate  as  an  Agreement, 
where  for  a  valuable  Con- 
fideration.  Tage  (608) 

SJttncljmcnt,     See  under  P^O^ 


A  Country  Client  employs  an 
Attorney  or  Solicitor  in  the 
Country  in  a  Caufe  in  Chan- 
cery; the  Solicitor  employs 
a  Clerk  in  Chancery ;  the 
Client  in  the  Country  pays 
his  Solicitor,  but  the  Clerk 
in  Chancery  is  unpaid  j  the 
Client  not  bound  to  pay  the 
Clerk  in  Chancery  5  but  if 
the  latter  has  any  Papers  in 
his  Hands,  he  may  retain 
them.  4"^° 

Where  a  bare  Authority  is  gi- 
ven to  two,  it  will  not  fur- 
vive  without  exprefs  Words 
for  that  Purpofe.    103,(028) 
Vol.  II. 


A  Mother  Tenant  for  Life  of 
an  Houfe,  Remainder  to  her 
fix  Daughters  in  Fee ;  the 
Mother  and  jf-  S.  fubmit  to 
an  Award  touching  the  Title 
to  this  Houfe  i  whereupon  the 
Arbitrators  award,  that  the 
Mother  fhould  procure  the 
Daughters  to  join  in  a  Con- 
veyance thereof  J  the  Daugh- 
ters are  married,  and  one  dies 
leaving  an  Infant  Heir  j  J.  S. 
brings  a  Bill  againft  the  Mo- 
ther and  Daughters  and  their 
Husbands,  and  the  Daugh- 
ters being  examined  in  ^ 
former  Caufe,  fay  they  are 
willing  to  convey  ,•  they  are 
not  bound  touching  any  Ti- 
tle to  the  Freehold  and  In- 
heritance. Tage  450 


'Bail*    Vide  g)iirctp. 


WHERE  a  Bankrupt,  af- 
ter Certificate  allow- 
ed, is  fucd  for  a  Debt  accrued 
before  his  Bankruptcy,  the 
Court,  on  the  Circumftanccs 
of  the  Cafe,  will  relieve,  tho' 
it  will  not  relieve  on  a  Matter 
purely  of  mifpleading.  70 
A.  draws  a  Bill  payable  to  ^^ 
on  C>  in  Hollaud  for  100/. 
C-  accepts  it,  afterwards  yi, 
and  C.  become  Bankrupts, 
8  P  '        and 
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and  2.  receives  40/.  of  the 
Bill  out  of  C.'s  Effcds,  after 
which  he  would  come  in  as 
a  Creditor  for  the  whole 
100  /.  out  of  Ah  Effcds ;  5. 
permitted  to  come  in  as  a  Cre- 
ditor for  60  /.  and  the  Ma- 
fter  to  fee  whether  the  other 
40  /.  was  paid  out  of  y^.'s 
Efteds  in  Cs  Hands,  or  out 
of  C.'s  own  Effeas;  if  the 
latter,  then  C.  is  a  Creditor 
for  this  40  /.  alfo,  but  if  out 
of  Ah  Eflfefts,  then  40/.  of 
the  1 00  /.  is  paid  off.  Tage 

Buying  and  felling  Stock  will 
not  make  one  a   Bankrupt. 

308 

One  devifes  Lands  in  Fee  to 
his  Daughter,  being  a  Feme 
Sole,  for  her  feparate  Ufe, 
without  appointing  any  Tru- 
ftces;  the  Husband  is  a 
Tradefman  and  becomes  a 
Bankrupt  j  yet  the  devifed 
Prcniiffcs  not  fubjcft  to  the 
Bankruptcy.  316 

A  Creditor  coming  in  under  a 
Commiffion  of  Bankruptcy, 
though  only  to  prove  his 
Debt,  and  oppofe  the  Bank- 
rupt's obtaining  his  Certifi- 
cate, fl-iall  not  fue  the  Bank- 
rupt at  Law,  unlefs  he  will 
waive  all  Benefit  of  the 
Commiffion,  not  only  as  to 
Dividend.s,  but  as  to  his  vo- 
ting againft  the  Bankrupt's 
gaining  his  Certificate.    394 

Regularly  fpeaking,  at  Com- 
mon Law  none  could  come 
in  on  a  Commiflion  of  Bank- 
ruptcy but  fuch  as  were  Cre- 
ditors at  the  Time  of  the 
Bankruptcy,      bccaufe     the 


Bankrupt  could  not  after- 
wards charge  his  Eftatc;  but 
now  fince  the  7  Geo.  i.  cap. 
31.  if.//,  gives  a  Note  under 
Hand  payable  at  a  future 
Day,  before  which  Day  he 
becomes  a  Bankrupt;  in  this 
Cafe  the  Creditor  by  Note 
lliall  come  in  ;  but  if  a  Bond 
or  Note  be  given  to  pay  Mo- 
ney on  a  Contingency,  before 
the  happening  of  which  Con- 
tingency the  Obligor  or  Giver 
of  the  Note  becomes  a  Bank- 
kiupt,  this  is  not  within  the 
Statute.  ^Page  595 

A.  gives  a  promifl'ory  Note  for 
200/.  payable  to  H.  or  Or- 
der, B.  indorfcs  it  to  C  who 
indorfes  it  over  to  !D.  A.  S. 
and  C.  become  Bankrupts, 
and  Tj.  receives  5;  j.  in  the 
Pound  on  a  Dividend  made 
by  the  Affignecs  againft  A. 
he  fliall  come  in  as  a  Credi- 
tor for  150/.  only  out  of  Bh 
Effeds,  and  if  he  has  paid 
Contribution  Money  fox* 
more  than  150/.  it  lliall  be 
returned.  407 

A  Goldfmith  after  fliuttina; 
up  his  Shop,  being  greatly 
indebted,  afllgned  his  Stock 
in  the  Wine-Trade  in  which 
he  was  concerned  to  y.  S. 
being  a  particular  Creditor, 
and  to  fecure  his  Debt,  with- 
out the  Knowledge  of  y.  S. 
and  becomes  a  Bankrupt  the 
very  next  Day  j  J.  S.  brings 
a  Bill  to  have  the  Benefit  of 
this  AfTignment,  and  decreed 
for  him.  427 

No  fuch  Thing  as  an  equitable 
Bankrupt,  but  it  muft  be  a 
legal  one.  429 

There 
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There  may  be  Reafon  for  a 
Bankrupt  to  prefer  one  Cre- 
ditor to  another.    Tage  429 

TheTime  when  the  Aifignment 
was  made  is  not  material,  fo 
as  it  be  before  the  Bank- 
ruptcy, but  the  Juftncfs  of 
the  Debt  is  material.      430 

No  Objcftion,  that  the  Affign- 
ment  was  made  by  the  Tra- 
der without  Notice  to  the 
Party,  for  this  fhews  it  was 
without  the  Creditor's  Im- 
portunity, ibid. 

But  if  the  AfTignment  be  of 
the  Bankrupt's  whole  Eftatc 
to  prefer  any  Creditor,  this 
feems  to  be  void.  431 

A  Trader  on  Marriage  gives  a 
Bond  to  a  Truftee  to  fccure 
1000/.  to  the  Wife,  if  llie 
furvive  him  j  the  Trader 
becomes  a  Bankrupt ;  this 
Debt  fhall  not  be  allowed, 
nor  any  Rcfervation  made 
for  it,  nor  fliall  it  flop  the 
Diftribution,  in  regard  it 
may  never  be  a  Debt  ^  with- 
in the  ilimc  Reafon  an  Ob- 
ligee in  a  Bottomry  -  Bond 
fliall  not,  before  the  Return 
of  the  Ship,  come  in  under 
a  Commilfion  of  Bankrupt- 
cy ;  but  in  either  of  thefe 
Cafes,  if  the  Contingency 
happens  before  the  Bank- 
rupt's Eflate  be  fully  diflii- 
buted,  fuch  Creditor  fliall 
come  in  for  his  Proportion. 

497 
But  in  the  Cafe  above-mention- 
ed of  the  Bond,  the  Obligee, 
if  he  declares  upon  his  Bond 
only,  will  be  barred  j  [ecus 
if  he  fcts  forth  in  the  Decla- 


ration as  well  the  Condition 
as  the  Bond.  T^age  ^99 

It  is  a  Refolution  of  Conveni- 
ence, that  in  cafe  of  jointTra- 
ders  becoming  Bankrupts,  the 
joint  Creditors  fliall  be  paid 
out  of  the  PartnerfhipEffcds, 
and  the  feparate  Creditors 
out  of  the  feparate  Effcifts; 
and  if  any  Surplus  of  the 
Partnerfliip  Effeds,  after  all 
the  Partnerfliip  Debts  paid, 
the  feparate  Creditors  to 
come  in,  and  fo  -vice  cerfu 
the  Partnerfliip  Creditors  to 
come  in  on  a  Surplus  of  the 
feparate  Eftate.  500 

Two  joint  Traders  becoming 
Bankrupts,  firft  there  was  a 
joint  Commiirion,  and  the 
Commilfioners  afiigiii  after- 
wards feparate  Commiflions 
and  Aifignments  under  them  j 
the  Court  held  that  the  Af- 
Tignment under  the  firft  Con> 
miflion  conveyed  all  the 
Bankrupt's  Eftate,  both  joint 
and  feveral,  and  confequent- 
ly  that  the  Conveyance  un- 
der the  feparate  CommiflTion 
was  void.  ibid. 

One  fued  out  a  CommifTion  of 
Bankruptcy,  and  for  fix 
Months  kept  it  without  do- 
ing any  Thing  upon  it  ,•  the 
Court  for  this  Reafon  only 
fuperfeded  the  Commiirion, 
though  it  was  executed,  and 
the  Trader  found  a  Bank- 
rupt before  any  Application 
to  fuperfede  it.  545 

Affignee  under  a  Commidion 
of  Bankruptcy  dies  very 
much  indebted  by  Bond,  C5r. 
and  the  Creditors  of  the 
Bankrupt  petitioned  that  the 

Admi- 
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Adminiftrators  of  the  Af- 
fignee  might  account  before 
the  Commiflioners,  he  ha- 
ving fomc  of  the  Bankrupt's 
Effefts  in  Specie  in  his  Hands ; 
but  the  Adminiftrator  deny- 
ing this  upon  Oath,  and 
fwcaring  that  there  were 
Debts  by  Specialty  beyond 
the  Affets,  the  Court  thought 
this  proper  for  a  Bill,  and  not 
for  a  fummary  Way  of  ac- 
counting   before     Commif- 


lioners. 


'iPoge  546 


'll^nroit  aiit  jFcmc.     See  alfo 
Jgree7Jie}it  on  Mcirriage. 

The  Wife,  after  the  Death  of 
her  Husband,  will  not  be  ad- 
mitted in  Equity  to  recover 
the  Arrears  of  her  feparate 
Eftatc.  82 

Husband  feifcd  in  Right  of  his 
W  ife  of  a  Share  in  the  New- 
T^Z'S^e'r  Water;  the  Wife  can- 
not be  barred  without  a  Fine, 
and  where  they  both  with- 
out a  Fine  mortgage  fuch 
Share,' the  Wife's  paying  In- 
tereft  after  the  Husband's 
Death  will  not  affirm  the 
Mortgage.  127 

Feme  Covert  having  a  feparate 
Eftate  borrows  Money  on 
Bond ;  the  Bond  not  void, 
nor,  if  fix  Years  pafs,  barred 
by  the  Statute  of  Limita- 
tions. 144 

Feme  gives  a  Bond  to  her  in- 
tended Husband,  that  in  Cafe 
of  their  Marriage  flie  will 
convey  her  Lands  to  him  in 
Fee ;  they  intermarry,  the 
Wife  dies  without  Ifiue,  and 


then  the  Husband  dies;  the 
Bond,  though  void  in  Law, 
is  yet  good  Evidence  of  the 
Agreement  in  Equity,  and 
the  Heir  of  the  Husband  flaali 
compel  a  fpecific  Perfor- 
mance againft  the  Heir  of 
the  Wife.  T'a^e  243 

One  dcvifes  Lands  in  Fee  to 
his  Daughter,  being  a  Feme 
Covert,  for  her  feparate  Ufe, 
without  appointing  any  Tru- 
ftecs ;  the  Husband  is  a 
Tradcfman,  and  becomes  a 
Bankrupt;  yet  the  dcvifed 
Premifles  not  fubjcd  to  the 
Bankruptcy.  3 1 6 

Where  an  annual  Sum  is  fe- 
cuvcd  for  the  Wife's  Pin- 
Money  for  her  Apparel  and 
Expences;  if  they  cohabit 
together,  and  the  Husband 
maintain  her,  the  Arrears  of 
Pin-Money  arc  not  recover- 


able. 


341 


Husband  after  Marringe  pur- 
chafes  a  Term  to  himfelf 
and  his  Wife,  and  the  Sur- 
vivor, the  Executors,  Admi- 
niftrators and  Alfigns  of  fuch 
Survivor  ;  Husband  affigns 
the  Term  in  Mortgage,  pro- 
vifo  to  be  void  on  Payment 
of  the  Money  by  him  or 
Wife,  or  the  Executors  of 
him  or' Wife;  provided  alfo 
that  the  Husband,  his  Exe- 
cutors or  Adminiftrators, 
fhall  until  Defliult  of  Pay- 
ment quietly  enjoy ;  Husband 
feven  Years  after  contrads 
Debts,  and  dies;  decreed 
that  this  Settlement  of  the 
Term  being  after  Marriage, 
in  the  Power  of  the  Husband, 
and  the  Equity  of  Redemp- 
tion 
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tion  being  rcferved  to  him  as 
well  as  to  the  Wife,  and  being 
alio  in  the  Cafe  of  Credi- 
tors, was  AfTets  to  pay  Debts. 
'Page  364 

Regularly  the  Anfwer  of  a 
Feme  Covert,  if  feparatc, 
ought  to  have  an  Order  to 
warrant  it  j  but  if  the  Feme 
Covert's  feparatc  Anfwer  be 
put  in  without  an  Order,  and 
the  fame  be  a  fair  honcft 
Anfwer,  and  deliberately  put 
in  with  the  Confent  of  the 
Hubband,  and  the  Plaintiff  ac- 
cepts of  it,  and  replies :  The 
Court  will  not,  at  the  Mo- 
tion of  the  Wife,  or  of  her 
Executors,  fet  it  afide.    371 

A  Feme  Covert  cannot  bind 
hcrfelf  by  her  Anfwer,  much 
lefs  her  Husband,  as  to  her 
Inheritance.  451 

Baron  and  Ferae  bring  a  Bill 
to  redeem  a  Mortgage:  De- 
fendants plead  to  the  Bill, 
and  the  Plea  being  over- 
ruled, 5  /.  Cods  arc  given  to 
the  Plaintirfs ;  Baron  dies, 
the  Feme  by  Survivordiip 
ihall  have  the  Cofts.       496 

Where  a  Bond  is  given  io  the 
Baron  and  Feme  during  the 
Coverture,  on  the  Death  of 
the  Baron  it  will  furvivc  to 
the  Wife.  497 

Husband  marries  an  Infiint  en- 
titled to  a  great  perfonal  E- 
flate,  pending  a  Bill  for  an 
Account  of  fuch  Eftatc,  and 
applies  to  the  Court  for  the 
Wife's  Portion,  whereupon 
•  he  is  direded  to  make  Pro- 
pofals  before  the  Mafter  ;  the 
Court  accept  Propofils  from 
the  Husband  to  fettle  only 
Vol.  II. 


Part  of  her  Fortune  on  the 
Wife  and  her  Iffue.     Pnge 

(630) 
Though  where  the  Husband 
has  a  legal  Title  to  the 
Wife's  perfonal  Eftate,  Equi- 
ty will  not  interpofe  in  Pre- 
judice of  fuch  Right;  yet 
where  he  cannot  get  at  it 
without  the  Alliftance  of  this 
Court,  it  will  put  Terms 
upon  him.  (<54i) 

ISiIL 

Bill  in  Equity  lies  to  recover 
back  Money  paid  on  a  Bub- 
ble. 154 

The  original  Bill  is  to  be  firft 
anfwercd  ;  but  if  the  Plain- 
tiff, after  the  crofs  Bill  filed, 
amend  his  Bill,  he  lofos  his 
Priority.  435 


///  zohat  Cafes  a  'Bill  Jlmll  or 
JJyall  jiot  be  tahu  pro  Con- 
feffo. 

Taking  a  Bill  pro  Cor^feJJh  has 
not  been  of  Jong  Standing, 
it  having  formerly  been  the 
Practice  to  make  Proof  of 
the  Subftance  of  the  Bill, 
though  the  Defendant  ftood 
out  to  the  laft  Procefs ;  but 
latterly  the  Pradice  has  been, 
that  if  the  Defendant  appears 
to  a  Bill,  and  (lands  out  in 
Contempt  to  a  Sequeflration, 
the  Caufe  is  fet  down  to  be 
heard,  and  the  Record  of  the 
Bill  produced  and  taken  pro 
CofifeJJb ;  but  if  Time  be 
given  for  a  Defendant  to 
anfwer,  though  after  the  Se- 
8  Q.  qucftration^ 
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queftration,  and  though  the 
Anfwer  be  reported  infuffi- 
cient,  yet  the  Bill  fliall  not 
be  taken  p'o  Confeffo.  Tage 

556 

Bill  for  T>ifcovery  of  T)eeds. 
See  £)ecO0* 


In  zvhat  Cafes  Eqjdty  will  or 
will  not  grant  Relief  npou 
Alotion  or  'Petition^  hut  will 
put  the  'Party  to  bring  his 
'Bill. 

Where  the  Right  of  Guardian- 
fliip  is  in  Difpute,  the  Court 
will  upon  Petition  only,  with- 
out Bill  or  Decree,  make 
Orders  touching  the  Deter- 
mination thereof.  18 

Aifignee  under  a  Commiflfion  of 
Bankruptcy  dies  very  much 
indebted  by  Bond,  (jrc.  and 
the  Creditors  of  the  Bank- 
rupt petitioned  that  the  Ad- 
niiniftrator  of  the  Afllgnee 
might  account  before  the 
Commiffinners,  he  having 
Ibme  of  the  Bankrupt's  Ef- 
feds  in  Specie  in  his  Hands  ^ 
but  the  Adminiftrator  deny- 
ing this  upon  Oath,  and 
fwearing  that  there  were 
Debts  by  Specialty  beyond 
the  Aflcts,  the  Court  thought 
this  proper  for  a  Bill,  and 
not  for  a  fummary  Way  of 
accounting  before  Commif- 
iioncrs.  546 

The  Court  will  not  on  Motion 
or  Petition  order  an  Infant 
Truftee  to  convey  purfuant 
to  7  ,//«;/.  cap.  19.  unlefs  the 
Truft  appear  in  Writing,  but 
I 


in  fuch  Cafe  will  leave  the 
Ceftui  que  Truft  to  get  a  De- 
cree by  Bill.  Page  549 

Bill  of  Re^'lezv. 

On  every  Bill  of  Review  the 
Plaintiff  muft  depofit  50/.  in 
order  to  anfwer  Colls  j  but 
no  Need  of  the  Leave  of  the 
Court  for  fuch  Bill  of  Re- 
view, unlefs  it  be  founded 
upon  new  Matter,  and  then 
the  Leave  of  the  Court  is 
necclTiiry  as  well  as  the  de- 
pofiting  50/.  283 

Lis  pendens. 

A  Purchafe  pendente  lite,  tho' 
without  adual  Notice,  and 
for  a  valuable  Confideration, 
yet  fhall  be  fet  afide  ,•  in 
which  Cafe  tho'  the  Rule 
of  Equity  be  hard,  it  is  in 
Imitation  of  the  Common 
I-aw,  where  in  a  real  Ac- 
tion if  the  Tenant  aliens, 
pending  the  Writ,  the  Judg- 
ment will  over-reach  the 
Alienation,-  but  as  it  is  hard 
enough  in  feme  Cafes  to 
make  People  take  Notice  of 
a  Decree,  it  is  harder  ftill  to 
oblige  them  to  take  Notice 
of  a  Pendency  of  a  Suit; 
for  which  Reafon  if  any 
Flaw  at  the  Hearing  be  on 
the  Plaintiff's  Side,  the  Court 
will  not  let  him  amende  but 
if  the  Purchafe  pendez/te  lite 
be  fraudulent,  and  to  elude 
the  Juftice  of  the  Court,  it 
ought  to  be  highly  difcoun- 
tcnanced.  482 
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'Bonn* 

Two  Obligors  in  a  Bond  bound 
jointjy  and  fcverally,  and  one 
dies  ;  the  Executors  of  the 
dcceafed  Obligor  may  be 
fucd  in  Equity  without  ma- 
king the  furviving  Obligor  a 
Party.  'Page  3 1 3 

Bond  given  to  a  Baron  and 
Feme  ^luring  the  Coverture, 
will  on  the  Baron's  Death 
furvive  to'tlic  Wife.         497 


Where  the  Obligor  in  a  Bot- 
tomry Bond  before  the  Re- 
turn of  the  Ship  becomes  a 
Bankrupr,  the  Obligee  cannot 
come  in  under  the  Conimif- 
l^orj  tho'  if  the  Ship  returns 
before  the  Bankrupt's  Eftate 
be  fully  diftiibutcd,  he  fliall 
come  in  pro  rata;  or  if  the 
Sliip  returns  after  the  Bank- 
rupt's Certificate  allowcj,  he 
will  not  be  barred,  provided 
he  fets  forth  in  the  Decla- 
ration the  Condition  as  well 
as  the  Bond.  499 

'"BounHan'ejj*    Sec  pattiticn. 


Cljatitp  nnn  cljaritnbic  tlfcs. 


I 


N  Caie  of  a  Deficiency   of 

Afl'et?,  Charity  Legacies  as 

well  as  others  flaall  abate  in 

Proportion.  25 


Governors  of  a  Charity,  tho' 
not  guilty  of  Corruption,  yet 
if  extremely  negligent,  to 
pay  Cofts.  'Page  284 

The  King  founds  a  School  and 
endows  it,  appointing  Go- 
vernors, who  have  the  legal 
Eftate  of  this  Endowment 
vefted  in  them,  but  there 
arc  no  exprefs  Words  appoint- 
ing them  Vilitors;  refolvcd 
a  Commiffion  may  ilTue  to 
vifit  and  call  to  an  Account 
thofe  Governors.  325 

A  Power  may  be  given  to  Com- 
mifiioners  to  make  By-Laws 
to  regulate  the  Charity ^  but 
where  fuch  Power  given  to 
them  is  too  extenfive,  it  will 
be  void  only  pro  tamo.    327 

Devife  of  1 00  /.  in  Money,  and 
of  50/,  per  Ajin.  to  A.  and 
his  Heirs,  and  if  A.  die  with- 
out Hcirs^  then  to  a  Charity; 
A'  dies  without  Iflfue,  living 
the  Teftator ;  the  Will  void 
as  to  the  Whole,  and  the 
Charity  cannot  take.        369 

A  Truftee  of  a  Term  for  a 
Charity  purchafes  the  Rever- 
lion  in  Fee-  he  fliall  not  cut 
down  the  Timber,  if  he  does 
he  muft  make  Satisfadion  to 
the  Charity.  398 


CIjitrcD  nnti  COuccfj  uicirscng. 

where  there  are  two  or  three 
Church-wardens  of  a  Parifli, 
Cilch  is  a  diftindt  Officer,  and 
may  adt  though  the  others 
die.  1 07 

One  dcvifos  5  00/.  to  the  Chujch 
of  St.  Hde72^  London;  this 
\i  good,  and  belongs  to  the 
Church^ 
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Church- wardens  to  be  em- 
ployed in  the  repairing  and 
adorning  the  Church.    Tage 

125 


Comuiifttoiu 

A  Witnefs  examined  on  a  Com- 
milTion  fvvears  reflcding 
Words ;  yet  he  ought  not  to 
pay  Cofts,  it  being  the  Com- 
miflioner's  Fault  to  take 
down  fuch  Dcpofition.    406 


ConDitioiu 

\x\  what  Cafes  a  Condition  is 
to   be    performed    Cy  pres. 

(628) 


Condition  fuhfeqnefit. 

yj,  having  a  Niece  an  Inftmt 
about  the  Age  of  feventeen, 
dcvifes  to  her  the  Surplus  of 
his  pcrfonal  Eftatc,  payable 
jit  Twenty-one,  and  if  flie 
di(;d  before  Twenty-one,  or 
Marriage,  the  Surplus  to  go 
over  5  decreed  the  Niece 
ihould  have  the  Intereft  paid 
her  in  the  mean  Time,  the 
Dcvife  over  being  a  Condi- 
tion fubfequent.  419 

Cnj  devifes  the  Rcfiduc  of  his 
pcrfonal  Eftate  to  J,  S.  pro- 
vided file  marries  with  the 
Confcnt  of  his  two  Execu- 
tors ;  on  the  Death  of  one 
Elxccutor,  the  Condition  be- 
ing a  fubfequent  one  is  be- 
come impofublcj  and  flie 
may  marry  without  the  Con- 
I 


fcnt  of  the  Survivor.    P^ge 

(626) 


Contempt* 

The  Defendant  is  in  Contempt 
to  a  Serjeant  at  Arms  for  not 
anfwering,  and  then  puts  in 
an  infufficicnt  Anfvver ;  if 
tlie  Plaintiff's  Cleik  in  Court 
accepts  the  Cods,  it  purges 
the  Contempt, and  the  Plain- 
tiff muft  begin  again  with 
an  Attachment  the  firft  Pro- 
cefs ;  but  if  the  Cofts  be  not 
accepted,  the  Plaintiff  may 
go  on  in  his  Procefs  for  Con- 
tempt where  he  left  off,  for 
a  further  Anfwer.  481 

Contingent  Efniainterjs,  Vide 

'TrnJIees  for  prefer'vitig  con- 
titigcnt  Remainders. 

Ccnuepance*    Sec  Decu* 


Coppljoin* 

A  Copyhold  furrcndered  to  the 
Ufe  of  a  Will  fliall  pafs  by 
a  Will  attcfted  by  two  VVit- 
ncfl'cs,  or  one  only.  258 

But  a  Truft  or  Equity  of  Re- 
demption of  a  Copyhold  can- 
not pafs  by  a  Will  unlefs  at- 
tcfted by  three  Witncfles.  261 

2ture  tavien^  for  the  contrary 
has  been  fince  determined. 

Equity  will  fupply  the  Want 
of  a  Surrender  of  a  Copy- 
hold, in  Cafe  it  be  devifcd 
for  Payment  of  Debts,  or  a 
Wife,  or  for  younger  Chil- 
dren. 490 

Co?po- 
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Co?po|ation» 

The  Parfon  is  a  Corporation 
for  taking  of  Lands  for  the 
Benefit  of  the  Church,  as 
the  C'hurch-vvardens  arc  for 
perfonal  Things.    'Page  126 

HudJo7is  ^ay  Compa7iy  and 
other  Corporations,  may  by 
their  By-Laws  make  Re- 
ftrictions  upon  their  Stock, 
(c'/s:.)  that  it  fliall  firfl:  be 
liable  to  pay  the  Debts  due 
to  themfelves  from  their 
own  Members,  or  to  anfwer 
the  Calls  of  the  Company 
upon  their  Stock.  207 

So  a  By-Law  of  a  Company 
to  feife  a  Member's  Stock 
for  a  Debt  due  from  the 
Member  to  the  Company  is 
good  J  but  if  this  Debt  be 
not  due  to  the  Company, 
but  to  their  Truftee,  then 
the  By-Law  will  not  extend 
to  it.  208 

A  Corporation,  without  any  cx- 
prefs  Power  by  their  Char- 
ter, may  of  Courfe  make 
By-Laws;  but  if  they  have 
a  particular  Power  to  make 
By-Laws  for  the  Manage- 
ment of  their  Trade,  they 
cannot  make  By-Laws  for 
carrying  on  Projects  foreign 
to  the  Affairs  of  the  Corpo- 
ration. 2  op 


Legatee  or  Creditor  coming  in 
before  a  Mafter  for  his  Le- 
Vol.  II 


gacy  or  Debt  fliall  have  his 
Cofts,  and  why.       ^age  27 

In  cafe  of  an  Ifluc  out  of  Chan- 
cery, it  is  proper  to  move 
that  Court  for  Cofts  in  not 
going  on  to  Trial,  or  to 
move  there  for  a  Special  Ju- 
ry. 68 

Governors   of  a  Charity,   tho' 
not    guilty   of    Corruptions- 
yet  if  extremely  negligent, 
to  pay  Cofts.  284 

In  a  Bill  brought  by  a  Devifee 
againft  an  Heir  to  prove  a 
Will,  the  Heir  crofs-examines 
the  Plaintiff''s  Witncfles,  and 
refufes  to  releafe  his  Right ; 
yet  the  Heir  fliall  have  his 
Cofts  given  liim  on  Motion; 
other  wife  if  he  examines 
Witnefles  of  his  own.       285 

An  Infant  Procheiu  Jmy  brings 
a  Billj  and  never  ftirs  after 
he  comes  of  Age,  and  the 
Bill  is  difmifted ;  the  Infant 
is  liable  to  pay  Cofts,  and 
muft  take  his  Remedy  over 
againft  the   Procbem  Amy. 

297 
At  Law  an  Infmt  is  liable  to 

pay  Cofts  if  the  Judgment 
be  againft  him.  25^8 

On  a  Bill  to  fettle  the  Bounda- 
ries of  a  Manor,  it  was  de- 
creed that  each  Party  fliould 
give  to  the  other  a  Note  of 
their  Boundaries,  in  order  to 
have  the  Matter  tried  in  a 
feigned  Ifl^ae;  and  the  Ilfue 
being  found  for  the  Defen- 
dant on  three  Trials,  he 
was  not  only  allowed  the 
Cofts  of  all  the  Trials  at 
Law,  but  alfo  thofe  in  E- 
quity  ;  in  regard  the  Defen- 
8  R  dant 
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dant  had  no  Bill,  and  the 
Plaintiff  might  have  tried  it 
ox  Law  without  coming  into 
Equity.  Tagt  376 

On  a  Bill  of  Partition  no  Cofts 
on  either  Side,  becaufe  it  is 
for  the  Benefit  of  both  Par- 
tics,  ihid. 

Where  the  Caufe  is  brought  on 
only  on  Bill  and  Anfvver,  if 
the  Bill  is  difmifled  againft 
any  of  the  Defendants,  there 
only  40  s.  Cofts  are  to  be 
paid  ;  but  if  the  Plaintiff  has 
a  Decree  againft  the  Defen- 
dant, tho'  only  on  Bill  and 
Anfwer,  in  fuch  Cafe  Cofts 
muft  be  taxed.  387 

A  Witnefs  examined  at  a 
CommilTion  fwears  refleding 
Words ;  yet  he  ought  not  to 
have  paid  Cofts,  it  being 
the  Commiflxoncrs  Fault  to 
take  down  fuch  Dcpofition. 

406 

If  an  Ambaflador's  Servant 
brings  a  Bill,  he  muft  give 
Security  to  anfwer  Cofts,  as 
being  a  Pcrfon  privileged.  45  2 

The  Defendant  is  in  Contempt 
to  a  Serjeant  at   Arms  for 
not  anfwering,  and  then  puts 
in  an  infufficient  Anfwer ;  if 
the  Plaintiff's  Cleik  in  Court 
accepts  the  Cofts,  it  purges 
the  Contempt,  and  the  Plain- 
tiff muft  begin  again  with 
an  Attachment,  the  firft  Pro- 
cefs;   but   if  the  Cofts  be 
not  accepted,    the  Plaintiff 
may  go  on  in   his  Procefs 
for  Contempt  where  he  left 
ofi',  for  a  farther  Anfwer.  48 1 
Baron  and  Feme  bring  a  Bill 
to  redeem  a  Mortgage ;   the 
Defendants  plead  to  the  Bill, 

4 


and  the  Plea  being  over- 
ruled, Cofts  arc  given  to  the 
Plaintiff;  Baron  dies,  the 
Feme  by  Survivorfliip  fliall 
have  the  Cofts.     ^age  0^96 

Where  the  Suitor  has  paid  the 
Officer  his  Fee,  and  he  neg- 
leds  his  Duty,  by  which 
Means  the  Suitor's  Procefs 
becomes  irregular,  the  Suitor 
is  to  pay  Cofts  to  the  other 
Side,  but  fhall  recover  them 
from  the  Officer.  (658) 

And  though  the  Officer  in  fuch 
Cafe  dies,  his  Executor  will 
be  ordered  to  pay  them  out 
of  Affets,  it  being  Matter  of 
Contra<ft,  and  therefore  not 
dying  with  the  Perfon.  ibid. 

Court  spiritual.    Vide  g)pi> 
ritual  Court* 


Court  of  Cftnnccrp, 

That  Right  which  the  King 
has  as  Tater  patri<£^  to  take 
Care  of  his  Subjeds  in  Cafes 
of  Charities,  Ideots,  Luna- 
ticks  and  Infants,  falls  under 
the  Direction  of  the  Court 
of  Chancery,  which  in  Con- 
fequencc  tlicreof  has  ufcd 
upon  Petition  only,  without 
any  Bill  or  Decree,  to  make 
Orders  touching  the  Deter- 
mination of  fuch  Right.  118 

Court  of  Chancery  has  Cog- 
nizance of  Fraud  as  well  as 
the  Common  Law  Courts. 

156 

The  Court  of  Chancery  in 
Eftglatid  may  grant  a  Se- 
queftration  againft  the  De- 
fendant in  Inland  J   but   it 

muft 
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muft  be  after  a  Scqueftration 
taken  out  here,  and  Nulla 
hona  returned.  'Page  261 
Court  of  Chancery  will  oblige 
all  to  take  Notice  of  its 
Decrees  as  much  as  of  Judg- 
ments. 48  3 

Cotjenant.    Vide  ajjtecmcnt. 


l^enatit  by  the  Ctirtefy. 

Tenant  by  the  Curtcfy  not  fo 
much  favoured  in  Law  as 
Dower.  ^i5i^3^ 

Cuttomis  of   lontioiu     Vide 
jLonDoiu 


2)£bt0,  CrctJito?  »inn  DeOto?. 
Vide  alfo  I'mft  for  Tay- 
ment  of   'Debts  under  Tit. 

Cniff. 

ONE  feifed  in  Fee,  and 
indebted  by  Bond  in 
which  his  Heirs  arc  bound, 
devifes  his  Lands  to  J.  for 
Life,  Remainder  to  his  firli, 
(^c.  Son  in  Tail,  Remainder 
overi  in  a  Bill  brought  by 
the  Bond-Creditors,  the  Court 
will  not  decree  the  Devifee 
for  Life  to  account  for  the 
Profits,  but  only  to  keep 
down  the  Intereft ;  alfo  the 
Court  will  decree  a  Sale  to 
latisfy  the  Bonds,  though  the 
Lands  be  not  devifed  for 
Payment  of  Debts.         234 


Decree* 

On  Suggeftion  of  a  grofs  Fraud, 
the  Court  will,  upon  an  ori- 
ginal Bill,  over-rule  a  Plea 
ot  a  Decree,  and  a  Report 
made  and  confirmed  thereon, 
if  the  Suggeftion  of  Fraud 
be  not  denied.  Tage  73 

The  Court  will  not  compel  a 
Purchafer  under  a  Decree  to 
accept  a  doubtful  Title.  201 

The  Court  of  Chancery  will 
oblige  all  to  take  Notice  of 
its  Decrees  as  much  as  of 
Judgments.  483 

One  allowed  the  beft  Purchafer 
under  a  Decree  is  ordered 
to  pay  the  Money ;  this  not 
a  Debt  due  by  Decree  but 
by  order  of  Court.       (621) 

Where  there  is  a  Decree  for 
a  Debt,  and  the  Defendant 
dies,  fuch  Decree  docs  not 
bind  the  legal  Aflfets  defcend- 
ed  to  the  Heir  as  a  Judg- 
ment does.  {Ibid.) 

The  only  Way  upon  a  Decree 
for  a  Debt  to  affed  Land, 
is  to  proceed  for  a  Con- 
tempt to  a  Scqueftration, 
but  fuch  Scqueftration  abates 
by  the  Death  of  the  Party, 
which  aji   Extent  does  nor. 

(ibtd.) 


DecD^,  Cotttjepiinceis  aiiD  af 
fttcances* 

A  Conveyance  by  a  weak  Man 
for  a  fniall  Conlidcration  fct 
alidc.  203 
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A  different  Confidcration  from 
what  is  cxprcffcd  in  the 
Deed  not  to  be  averred  ■■,  and 
though  the  Confidcration  of 
Blood  be  a  good  one,  yet 
that  not  to  be  regarded,  if 
Money,  or  the  Grant  of  an 
Annuity  be  expreflbd  in  the 
Deed  J  alfo  a  good  Objec- 
tion that  the  Grant  is  to 
two  and  ©nly  one  of  Kin. 
Taa^e  204 

Evidence  of  Fraud,  when  no 
Proof  that  any  Inftrudions 
were  given  for  preparing  the 
Deed  by  the  Grantor,  or 
when  the  Deed  was  not  read 
to  him.  205 

A  Deed  is  proved  in  the  Caufe, 
and  referred  to  in  the  Depo- 
fitions;  yet  the  Court  will 
not  order  that  the  other  Side 
Ihall  have  Leave  to  infped 
it  before  the  Hearing,  as  this 
would  enable  him  to  pick 
Holes  in  it.  410 

In  a  Bill  purely  for  the  Dif- 
covery  of  a  Deed,  or  to  have 
it  delivered  up,  there  is  no 
need  of  annexing  an  Affida- 
vit that  the  Deed  is  loft  ,• 
[ecus  if  Relief  be  prayed  ge- 
nerally as  to  recover  the 
Money  on  a  Bond.  541 


1>€eds    oUained    hy    T)itrefs^ 
Comptilfion^  &c. 

There  is  a  Divcrfity  between 
a  Deed,  and  a  Will  gained 
from  a  weak  Man,  and  upon 
a  Mifreprefentation  ,•  in  re- 
gard Equity  will  fet  afide 
the  former  but  not  the  latter. 

270 


"Deeds  loft  or  concealed. 

How  far  Courts  of  Equity  have 
gone  in  cafe  of  SupprclTion 
of  Deeds.  tPage  680 

Defendants!,    See  jpaniesf* 


Dcmurrfr, 

The  Defendant  has  Leave  to 
plead,  anfwcr  and  demur, 
but  not  to  demur  alone  j 
the  Defendant  demurs,  and 
anfwers  only  by  denying 
Combination,  or  fomc  fuch 
trifling  Matter  ;  Demurrer 
fet  afidc.  286 

On  a  Demurrer  to  a  Bill,  if  the 
Demurrer  be  allowed  the 
Plaintiff  may  amend  his  Bill. 

2'  300 

On  Time  given  to  anfwer,  the 

Defendant  cannot   put  in  a 

Demurrer.  464 


DepofitionjJ,  Sec  Ctiinence* 

A  Witnefs  examined  at  a 
Commiffion  fvvears  refleding 
Words ;  yet  he  ought  not  to 
have  paid  Cofts,  it  being 
the  Commiffioners  Fault  to 
take  down  fuch  Dcpolition. 

406 

A  Depofition  of  a  Witnefs  a- 
mendcd    after    Publication. 

(646) 


C^efcent 
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2)efccnt  anH  Snijetitance* 

Father  or  Mother  may  be  Cou- 
fin  to  their  Son,  and  as  fuch, 
take  by  Defccnt  notvvith- 
ftanding  the  Relation  of  Fa- 
ther, C^c.  Ta^c  (613) 

Lands  cannot  afcend  from  the 
Son  to,  the  Father,  but  fliall 
rather  efchcat.  6b6 

Truft-Eftates  are  to  be  govern- 
ed by  the  fame  Rules  of 
Dcfcent  as  legal  Eftatcs. 
64J,  668 

2?el3lfC*     See  Tit.  QHllL 

1)emfe  for  Tayment  of  T)Lbfs, 
fee  T'ruji  for  'Pavf/^eut  of 
Tiebts  under  Tit.  "ClHlft* 


Difin'biitioiT,  anti  luljo  fliall 
be  p?efcrreli  iui'tlj  13itQm 
tDereto. 

by  the  Statute  i  J^r,  2.  cap.17. 
if  after  the  Death  of  the 
Father,  any  of  his  Children 
ihall  die  Inteftatc  without 
Wife  or  Children,  every  Bro- 
ther and  Sifter  aqd  their  Re- 
prefentatives  Ihall  have  an 
equal  Share  with  the  Mo- 
ther. The  Cafe  was,  that  af- 
ter the  Death  of  the  Father 
the  Son  died  leaving  a  Wilb 
and  without  Children,  but 
leaving  a  Mother,  Brothers 
and  Sifters,  and  two  Nieces, 
(the  Children  of  a  dcceafed 
Brother) ;  rcfolved  that  this 
was  within  the  Statute ;  that 
the  Inteftate's  Wife  fliould 
Vol.  II. 


have  but  one  Moiety,  and  that 
as  to  the  other,  the  Inteftate's 
Brothers  and  Sifters,  d}c. 
fhould  come  in  for  an  e- 
qual  Share  thereof  with  the 
Mother.  Ta^e  344 

If  the  Mother  being  a  Widow 
advances  a  Child,  and  dies 
Intcftate  leaving  many  Chil- 
dren, the  Child  advanced 
fliall  not  bring  what  he  re- 
ceived from  his  Mother  into 
Hotchpot.  356 

The  Statute  of  Diftribution 
grounded  on  the  Cuftom  06 
Londo7i.  3  5  8 

The  Intent  of  the  Statute  of 
Diftribution  was  to  make  the 
Provifion  for  tjjl  the  Chil- 
dren equal,  and  do  what  a 
juft  and  impartiij  Father 
ought  to  do  for  them.      440 

The  Statute  of  Diftribution 
made  in  Favour  of  the  Prac- 
tice of  the  Spiritual  Court. 

441 

The  Right  to  the  diftributivc 
Share  uqder  the  Statute  vefts 
immediately  pp  the  Inte- 
ftate's Death.  442 

But  not  fo  as  to  exclude  a  poft- 
humous  Child.  445 

The  Statute  of  Diftribution 
aflfcdts  only  the  perfonal  E- 
ftate  undifpofed  of,  in  order 
to  make  the  Proviiion  for 
each  Child  equal,  but  takes 
nothing  away  which  has  been 
given  to  any  Child.         443 


DoUicr  nnH  iDoto?p  S^on-fin 

Dowry  Money  net  to  be  claim- 
ed by  the  Widow  againft 
Debts.  79 

8  S  Where 
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where  there  was  a  Mortgage  in 
Fee  made  before  Marriage, 
the  Widow  upon  her  paying 
the  Mortgage  Money,  or 
keeping  down  a  Third  of  the 
Intcreft,  held  by  the  Mafter 
of  the  Rolls,  (Sir  Jofeph 
yekyl,)  entitled  to  Dower  of 
the  Equity  of  Redemption. 
Page  6^2 

Dower  a  Moral  Right,  and 
more  favoured  in  Law,  ha- 
ving more  Privileges  annexed 
to  it,  than  Tenant  by  the 
Curtefy.  635,  636 

A  Dowreis  fliall  have  the  Be- 
nefit of  a  Truft  Term  a- 
gainft  an  Heir  or  Dcvifec,  but 
not  againft  a  Purchafcr.   6^9 

In  Cafe  of  a  Truft  of  an  In- 
heritance created  by  the 
Husband  himfelf,  (lie  fliall 
not  have  Dower ;  fecr/s  where 
the  Truft  is  created  by  an- 
other Perfon,  or  the  Huf- 
band's  Anceftor.       640,  641 

A  Dowrefs  fliall  be  aided  in 
Equity  againft  a  Truft  Term 
attendant  on  the  Inheritance. 

646 

The  Widow  of  a  Tenant  in 
Tail  of  a  Truft,  to  whom 
the  legal  Eftate  is  by  the 
Will  of  the  Donor  dircdcd 
to  be  conveyed  at  his  Age  of 
Twenty-one,  and  he  living 
to  that  Age,  held  entitled  to 
Dower.  647 


4 


€icaioit» 

/t  Bound  within  four  Months 
^'  after  his  Marriage  to  fet- 
tle Lands  of  100/.  per  Ann, 
on  his  Wife,  or  elfe  to  leave 
her  2000/.  and  dies  withia 
the  four  Months,  after  which 
the  four  Months  pafsj  his 
Executors  fliall  eledt  cither 
to  pay  the  100/.  per  An??. 
or  the  200/,        Pa^e  (617) 


Cflntc* 

'Efiate  i?i  Fee-fmpk, 

Dcvife  of  50/.  per  A?i?i.  to  A. 
and  his  Heirs,  and  if  J.  dies 
without  Heirs,  then  to  a 
Charity  ;  this  Remainder 
void,  the  former  Eftate  be- 
ing a  Fee-fimple,  and  it  will 
not  be  helped  though  //.  die 
without  Iliuc,  living  the  Te- 
ftator.  369 

A.  dcvifes  all  his  Lands  and 
Eftate  in  T>.  to  J.  S.  decreed 
a  Fec-fimple  paflcd,  thefe 
Words  carrying  not  only  the 
Lands,  but  alfo  the  Tefta- 
tor's  Intcreft  therein.        523 


EJfate  in  Fee-tail. 

Ceflui  que  Tntf}  in  Tail  brings 
a  Bill  againft  his  Truftees, 
to  the  Intent  they  fliould 
join  in  a  Recovery  ;  this  not 
proper,  but  it  is  proper  to 
I      pray  that  the  Truftees   may 

convey 
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convey  the  PremilTes  to  Ccjliii 
que  'Trnft  in  Tail,  who  may 
then  fuffer  a  Recovery  ;  tho' 
if  the  Trudccs  arc  alio  Tru- 
ftecs  for  any  Annuities  fublift- 
ing,  they  are  not  compclh\blc 
to  part  with  the  legal  Eftatc 
out  of  them   to  the  Ctfiiii 
que  Tntft  in  "I'aii.    'Pnge  1 34 
J.  devifcd  10,000/.  to  Trainees, 
in   Truft  to  be  laid  out  in 
Lands  and  fetrlod  on  'B.  for 
Life,    without    Wafte,    Re- 
mainder    to    Truftees     and 
their   Heirs  for  the  Life  of 
^B.     to    fupport    contingent 
Remainders,    with  a   Power 
to  S.  to  make  a  Jointure, 
Remainder  to   the  Heirs  of 
the  Body  of  B.  Remainders 
over;  and  by  the  Umic  Will 
dcvifes  Lands  to  B.  to  the 
fame  Ufes,  and  dies  leaving 
C.  Executor;  B-  fues  C  the 
Executor  for  the  Deeds  re- 
lating to  the  Lands  that  are 
in  his  Hands,   and  to  have 
the  Money  laid  out  in  Lands 
and  fettled  ;  decreed  by   the 
Mafter  of  the  Rolls,  that  B. 
had  but  an  Eftate  for  Life 
in  the  Lands  and  fo  not  en- 
titled to  the  Deeds;  but  that 
they  were  to  be  brought  into 
Court,  and  that  the  Lands 
to  be  bought  with  the  Mo- 
ney were  to  be  fettled  on  B. 
for  his  Life  only.  Remainder 
to  his  firft,  &C.  Son.    But  by 
the  Opinion  of  Lord  Chan- 
cellor King,    B.   was   held 
to  have  an  Eftate-tail  in  the 
Lands    devifed,    and    confe- 
quently  to  be  entitled  to  the 
Deeds  relating  thereto;  tho' 
as  to  the  Lands  to  be  pur- 


chafcd,  that  being  executory, 
and  in  the  Power  of  the 
Court,  B.  was  to  be  but 
Tenant  for  Life,  with  Re- 
mainder to  his  riift,  (^r.  Son. 
[Page  47 1 

Articles  on  Marriage  to^  fettle 
Lands  on  the  Husband  and 
Wife  for  their  Lives,  Re- 
mainder to  the  fiift,  oc.  Son 
of  the  Marriage,  Remainder 
to  the  Heirs  Male  of  the  Body 
of  the  Husband  by  any  Wife, 
Remainder  to  the  Heirs  of 
the  Body  of  the  Husband  by 
the  firft  Wife,  Remainder  to 
(he  Husband  in  Fee,  with 
Provifions  for  the  Daughters 
of  that  Marriage,  if  no  Son  ; 
Husband  has  one  Daughter 
by  the  firft  Wife,  fufters  a 
Recovery,  and  marries  a 
fecond  Wife,  taking  Notice 
of  ins  firft  Marri.ige  Articles 
in  his  fecond  Settlement;  he 
being  Tenant  in  Tail  by  the 
Articles  was  allowed  by  his 
Recovery  to  have  barred  his 
Daughter  by  the  firft  Mar- 
riage. 53  J 

The  next  Heir  inheritable  to 
an  Eftate-tail  entitk-d  to  the 
Writ  'JJe  vejitre  iufpicief/do. 

(593) 


EJlate  for  Life.    See  alfo  E- 
Jiate-tail. 

One  devifes  a  Third  of  all  his 
Eftate  whatfoevcr  to  his 
Wife,  and  two  Thirds  of  ail 
his  real  and  perlbnal  Eftate 
to  his  Son  J.  S.  and  his 
Heirs;  the  Wife  lias  but  an 
Eftate  for  Life  in  the  third 

Part 
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Part  of  the  real  Eftatc,  the 
Word  Tlflate  being  intended 
to  defcribe  the  Tubing  only, 
and  not  the  Interefi  in  the 
'J'hing  5  and  when  the  Tcfta- 
tor  intends  to  pafs  a  Fee,  he 
adds  the  Word  Heirs  to  the 
W^crd  Ejiate.         "Page  335 


Eflate  pur  autre  vie. 

All  Eftatc  for  three  Lives 
granted  to  J.  his  Executors 
and  Adminiftrators,  is  a  per- 
fonal  Eftatc,  and  will  on 
Ah  Death  be  liable  to  all  his 
Debts  by  Simple  Contrad, 
as  a  Leiifc  for  Years  would 
be.  3^^ 


^flate  for  Tears. 

I.cfior  covenanted  to  renew  at 
the  Rcqueft  of  the  Leffee 
within  the  Term;  Leffee  did 
not  Rcqueft,  but  his  Execu- 
tors do  within  the  Term ; 
Lcftor  is  compellable  to  re- 
cew.  IP^ 


Limitations    of    'Tervis  for 
Tears,  Money,  &c. 

Devife  of  a  pcrfonal  Eftatc  to 
J.  for  Life,  and  afterwards 
for  her  Children  ;  the  yearly 
Intcrcft  and  Produce  to  be 
for  their  Maintenance  until 
the  Sons  Oiould  be  Twenty- 
one  and  the  Daughters  eigh- 
teen, at  which  refpedive 
Ages  their  refpcclivc  Portions 
to  be  paid  to  them,  and  for 
I 


want  of  fuch  Iffue,  then  to 
'B.  A.  dies  without  Iffue  j 
the  Devife  over  to  S.  good, 
the  Words  [for  want  of  fuch 
Iftuc]  being  the  fame  as  [for 
want  of  fuch  Children.^ 
7 age  421 

A  Jointrefs  demifes  her  Eftatc 
for  Life  for  Ninety-nine 
Years,  if  fhc  fo  long  live,  in 
Truft  for  herfelf  during  her 
Widowhood,  and  after  her 
Marriage  in  Truft  for  one 
of  her  younger  Sons,  and 
the  Heirs  of  his  Body,  and  if 
he  died  without  Iffue,  Re- 
mainder in  Truft  for  her  next 
younger  Son ;  the  eldeft  Son 
dies  without  Ifluc  and  inte- 
ftatCi  whether  the  Truft;  of 
this  Term  fhall  go  to  his 
Adminiftrator,  or  to  the  next 
Son  in  Remaiwder.  608 

One  poffeffed  of  a  Terra  de- 
vifcs  it  to  A.  for  Life,  Re- 
mainder to  his  firft,  cjc.  Son 
in  Tail  fucceffively.  Re- 
mainder to  his  Daughter, 
and  if  A'  fiiall  have  neither 
Son  nor  Daughter;  then  to 
7.  S.  A-  dies  never  having 
had  a  Son  or  Daughter,  the 
Devife  over  to  jf.  S.  is  good, 

618 

The  common  Courfe  of  fettling 
Terms  for  Years.  622 


Sec  alfo  miXWlK^. 

One  fcifed  in  Fee,  as  Heir  of 
his  Mother's  Mother,  de- 
vifes  the  Land  in  Truft  to 
pay  feveral  Annuities,  and 
the   Refidue    to  go  to   the 

right 
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right  Heirs  of  his  Mother's 
Side  for  everj  ptirol  Evidence 
iidmitted  to  prove  which 
Heir  was  intended,  -viz.  whe- 
ther the  Heir  of  the  Mother's 
Mother's  Side,  or  the  Heir  of 
the  Mother's  Father's  Side. 
Tnge  136 

One  makes  a  Will,  and  an  Exe- 
cutor, giving  a  Legacy  of 
500/.  to  the  Executor,  but 
making  no  Difpolition  of 
the  Surplus  j  parol  Evidence 
of  the  Intention  and  Decla- 
ration of  the  Tcftator  touch- 
ing   the    Surplus    admitted. 

21  o 

A  Witnefs  examined  on  a  Com- 
mifTion  fwears  reflecting 
Words  5  yet  he  ought  not  to 
pay  Cofts,  it  being  the  Com- 
milfioner's  Fault  to  take 
down  fuch  Depolition.    406 

A  Witnefs  examined  at  a  for- 
mer Trial  of  an  IlTue  be- 
tween the  Himc  Parties,  and 
who  had  been  examined  in 
the  Caufe,  dies^  not  only  his 
Dcpofitions  may  be  read,  but 
what  he  fwore  at  the  former 
Trial  may  be  given  in  Evi- 
dence. 563 

CfiHtlinatlOtU  Vide  fupra  Tit. 
Cuitrence,  Depofition?,  and 


(Krccption^  to  a  \ 


iaficc'0  Ec= 


On  an  Anfwer's  being  reported 
not  fcandalous  or  imperti- 
nent, if  the  Plaintiff  except 
to  the  Mailer's  Report,  he 
muft  fliew  fpccially  wherein 
Vol.  II. 


it  is  fcandalous  or  imperti- 
nent. 'Page  18  r 

^ttare^  whether  this  Rule  does 
not  hold  flrongcr  where  Ex- 
ceptions are  taken  to  an  An- 
fwer  for  Infufficiency,  and 
the  Mafter  reports  it  fufti- 
cient,  that  the  Plnintitf  in 
his  Exception  fliould  fhcw 
wherein  the  Anfwer  is  infuf- 
ficicnt.  ihid. 

Where  a  Bill  or  Anfwer  is  refer- 
red for  Scandal,  and  reported 
to  be  fcandalous ;  if  the  Mafter 
has  once  expunged  this  Scan- 
dal, the  Party  cannot  except, 
as  it  will  not  appear  on  Re- 
cord what  that  Scandal  was, 
and  it  was  the  Party's  own 
Fault  that  he  did  not  except 
to  the  Report  fooner.    182 

Crccution  of  a  li)oiDer.   Vide 

under  Tit.  PotDCf, 


€,i*cciito?  anti  auminiffuato?* 

Vide  alfo  aflCtiSf* 

Where  there  were  fevcral  Exe- 
cutors, fome  admitted  Alfets,- 
yet  an  Account  was  decreed 
againfl:  the  refl.  145 

One  poireffcd  of  a  Term  de- 
vifes  it  to  A.  makes  B.  his 
Executor,  and  dies  leaving 
fome  Debts;  if  the  Executor 
fells  the  Term,  the  Purcha- 
fer  fliall  hold  it  againfl  the 
Devi  fee  ,•  [ecus  if  fold  at  an 
under  Value,  or  if  the  Pur- 
ehafcr  knew  that  there  were 
no  Debts,  or  that  the  Debts 
were  or  might  be  paid  with- 
out breaking  in  upon  this 
fpccific  Legacy.  148 

8  T  One 
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One  by  "V^^ill  gives  an  Annuity 
out  of  his  perfonal  Eftate  j 
if  the  Executor  has  misbe- 
haved himfclf,  the  Court 
will  order  Part  of  the  pcrfo- 
nal  Eftatc  to  be  fet  afide  to 
fecurc  this  Annuity.  T'age  1 63 

An  Executor  pays  beyond  Af- 
fcts,  he  cannot  make  the  Le- 
gatees refund.      j  ii-jv-,   296 

An  Executor  or  Adminiftra- 
tor  may  retain  out  of  Aflets 
as  well  for  a  Debt  due  in 
Truft  for  himfelf,  as  for  a 
.  Debt  due  to  himfelf.  (^n^ere 
ta?iien.  298 

One  devifes,  that  his  Execu- 
tors Hiall  fell  his  Land,  and 
Ic'avcs  two  Executors,  one 
whereof  dies,  the  other 
renounces,  and  Adminiftra- 
tion  is  granted  to  J.  who 
brings  a  Bill  againfl  the  Heir 
to  compel  a  Sale ;  whether 
the  renouncing  Executor,  in 
whom  this  Power  of  Sale 
collateral  to  the  Exccutor- 
lliip  was  vefted,  ought  not 
to  be  made  a  Party?      308 

One  devifes,  that  his  Executors 
fliall  fell  his  Lands  and  in- 
vert the  Money  in  purcha- 
fing  an  Annuity  for  J.  S.  the 
Teftator  dies,  and  the  An- 
nuitant dies  three  Months  af- 
ter the  Teftator  ;  yet  the 
Adminiftrator  of  the  Annui- 
tant fliall  compel  a  Sale,  and 
fliall  have  the  Money  ariling 
therefrom,  and  alfo  the 
Rents  and  Profits  till  Sale. 

309 

If  an  Executor  pays  one  Legacy, 
upon  aSuppoiition  that  there 
are  Aflets  to  pay  all  the  o- 
ther  Legacic?,  and  afterwards 


there  is  a  Deficiency,  the  Le- 
gatee muft  refund.  Tage  447 

An  Adminiftrator  pendeme  lite 
touching  a  Will  may  main- 
tain Aftions  for  recovering 
Debts  due  to  the  Deceafed. 

575 

If  tjhere  be  a  Decree  for  an  Ac- 
count, to  which  the  Execu- 
tor is  Party,  and  the  Execu- 
tor has  a  Debt  which  he  does 
not  claim,  and  lies  by,  and 
the  Account  is  taken  and 
perfected  5  he  fliall  not  bring 
a  new  Bill  for  his  Debt,  and 
put  the  Eftate  to  a  frcili 
Charge,  this  being  contrary 
to  the  Truft  repofed  in  hinii 

lu  ivhat  Cafes  an  Executor  fliall 
or  fljall  7iot  be-  only  a  T'ntjiee. 

One  by  Will  gives  his  Execu- 
tor. 5/,  for  his  Care  in  per- 
forming the  Will,  and  makes 
no  Difpofition  of  the  Surplus; 
but  parol  Proof  made  of  the 
Intention  and  Dircdion  of 
the  Teftator  to  the  Scrivener 
that  the  Executor  fliall  have 
the  Surplus ;  yet  the  Surplus 
decreed  to  the  next  of  Kin. 

158. 

One  makes  a  Will,  and  an  Ex- 
ecutor,   giving  a  Legacy  of 

I     500/.  to  the  Executor,  but 

i     making  no  Difpolition  of  the 
Surplus,-  parol  Evidence  of' 
the  Intention   and   Dcclara- 

I  tion  of  the  Teftator  touching 
the  Surplus  admitted..     210, 

Generally  fpeaking,  if  there  be 
an  exprefs  Legacy  to,  the 
ExecutQt,  and.nQ.DiJvifuof 
the  Surplus,,    the  Executor 

ihall 
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fhall  not  have  tli^  Surplus, 
but  the  fame  fliall  be  diftri- 
butable  according  to  the 
Statute.  Tage  211 

The  Tcftatrix  faying,  that  flie 
hoped  her  Executor  would 
not  take  it  ill  that  flie  gave 
fo  much  from  him,  an  Evi- 
dence that  the  Surplus  was 
intended  for  the  Executor. 

214 
Where  the  Wife  has  been  Ex- 
ecutrix and  at  the  fame 
Time  has  had  an  exprcfs 
Legacy,  flie  has  neverthelefs 
under  fomc  Circumftances 
been  held  entitled  to  the 
Surplus;  a  fortiori  where  the 
Executor  bears  the  Title  or 
Honour  of  the  Family.  215, 

216 
In  cafe  of  a  Will,  where  an  ex- 
prcfs Legacy  is  given  to  the 
Executor,  if  a  Legacy  be  alfo 
given  to  the  next  of  Kin,  this 
is  equally  a  Bar  to  the  next 
of  Kin  as  to  the  Executor; 
and  therefore  if  the  Surplus 
be  not  difpofed  of  by  the 
Will,  the  Executor  fliall 
have  it.    ^tiCre  tame7i.   338 


^.  feifed  in  Fee  has  two  Sons 
S.  and  C.  both  unmarried, 
and  devifes  his  Land's  to 
Truftees  for  506  Years,  in 
Truft  to  pay  5  o  /.  fer  Ann. 
to  his  eldeft  Son  S.  for  Life, 
with  Power  of  Diftrefs,  and 
on  feveral  other  Trufts,  fome 
of  which  are  remote.  Re- 
mainder to  the  firft  and  every 
other  Son  of  S.  in  Tail,  Re- 


mainder to  C  the  fecond  Son 
for  Life,  Remainder  over  j 
by  the  better  Opinion  this  is 
a  good  executory  Devife  to 
the  firft  Son  of  'B.    'Page  28 


CrpOfitlOll  of  mo?tl!£J*  See  alfo 

One  makes  his  Will  and  dys, 
Js  to  fach  Eftate  as  God 
hath  hlejjed  me  zvith  I  de'Oifc 
in  Ma?i?2er  foUowifig;  after 
which  he  gives  Part  to  J.  S. 
and  his  Heirs,  and  devifes 
the  reft  of  his  Eftate  to  his 
Wife  in  Fee  ;  this  pafl'es  a 
Truft-Eftatc.  198 

One  has  an  Houfe  in  which  he 
lives  and  HouQiold- Goods, 
he  has  alfo  an  Houfe  at  Gof- 
port  near  Port  [month  for  in- 
valid Seamen,  with  a  vaft 
Number  of  Beds,  Sheets  and 
Houfhold-Stuff,  and  by  Mar- 
riage Articles  it  was  agreed 
that  his  W^ifc  fliould  have  no 
Claim  on  his  pcrfonal  Eftate, 
except . .  his  ■  Hoti(h6ld  -  Goods 
ajid  HonfJjold-Sttiffi  this  Ex- 
ception to  extend  only  to 
the  Goods  which  he  had  in 
the  Houfe  in  which  he  livedo 
and  not  to  fuch  as  were  in 
the  Hofpital  made  ule  of  by 
the  Government.  3 02 

One  devifes  a  Third  of  all  his 
Eftate  whatfoever  to  his 
Wife,  and  two  Thirds  of  all 
his  real  and  pcrfonal  Eftate 
to  his  Son  J.S.  and  his  Heirs; 
the  Wife  has  but  an  Eftate  for 
Life  in  the  third  Part  of  the 
real  Eftatcj  the  Word  Eftate 
being    intended    to  defcrilv 

tho 
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the  Tubing  only,  and  not  the 
Intereji  in  the  Thing  i  and 
when  the  Teftator  intends  to 
pflfs  a  Fee,  he  adds  the  Word 
Hdrs  to  the  Word  Eftate. 
'Page  335 

where  the  Words  Heirs  of  the 
bodies  of  the  Hitsha7!d  and 
Wife,  and  their  Heirs,  fiiall 
be  conftrucd  Children.     342 

One  bequeaths  to  her  Grand- 
child J.  fome  of  her  beft 
]  ,incn  i  this  void  for  Uncer- 
tainty; yet  the  Court  re- 
commended it  to  the  Execu- 
tor to  give  fome  of  the  beft 
Linen  to  the  Legatee.      387 

A  bcqueft  of  fuch  of  the  bed 
Linen  as  the  Executor  iliould 
think  fit,  or  as  the  Legatee 
fliould  chufe,  had  been  good. 

388 

Plate  in  common  Ufe  held  to 
pafs  by  the  Devife  of  Hcu- 
iliold-Goods,  notwithftand- 
any  parol  Proof  that  it  was 
not  intended  to  pafs.       420 

One  feifed  in  Fee,  and  pofTclTed 
by    Leafe     for    twenty-one 
Years  of  Lands  in  jD.  devifes 
all  his  Lands  whereof  he  is 
feifed,  poflefled,  or  any  ways 
interefted  in,  to  yj.  for  Life, 
Remainder    to   jB.  in  Tail, 
Kemainder   to   C.  for   Life, 
with  Power  to  make  a  Join- 
ture, Remainder  to  Truftces 
to    prefervc  contingent   Re- 
mainders,  (3c.   decreed  the 
I,eafehold     fliould     pafs    as 
well  as  the  Freehold.     456 
J.  devifes  all  his  r,and  and  £- 
Jlate  in  JJ.  to  J.  S.  decreed 
a  Fee  pafled,    thefe  Words 
carrying  not  only  the  Land, 
I 


but  alfo  the  Tcftator's  Intc- 
reft  therein.  'Page  523 


Ci:tiii0uin)mctit, 

Feme  gives  a  Bond  to  her  in- 
tended Husband,  that  in  cafe 
of  her  Marriage  flie  will  con- 
vey her  Lands  to  him  in  Fecj 
they  marry,  the  Wife  dies 
without  Iffuc,  and  then  the 
Husband  dies ;  the  Bond,  tho' 
cxtinguiflied  at  Law,  yet  is 
good  Evidence  of  the  Agree- 
ment in  Equity,  and  the 
Heir  of  the  Husband  fliall 
compel  a  fpccific  Perfor- 
mance againfl  the  Heir  of 
the  Wife.  243 

One  having  a  Sum  of  Money 
charged  upon  Liind  fecured 
by  a  Term  in  a  third  Per- 
fon,  levies  a  Fine  of  the 
Land  ;  this  extinguifhes  his 
Right  to  the  Charge  j  fo  if 
he  fuffers  a  Recovery.  (605) 


A 


jFatljcc  anti  %oiu 

Father  or  Mother  may 
be  Coulin  to  their  Son, 
and  as  fuch  inherit  to  him 
notwithftanding  the  Relation 
of  Father,  (jc.  ('^i  j) 


JTinc* 

Husband  feifed  in  Right  of  his 
Wife  of  a  Share  in  the  Ntw- 
nicer  Water  i  the  Wife  can- 
not 
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not  be  barred  but  by  a 
Fine;  and  where  they  both 
without  a  Fine  mortgage 
fuch  Share,  the  Wife's  pay- 
ing Intcrefl:  after  the  Huf- 
band's  Death  will  not  affirm 
fuch  Mortgage.      ^Pae^e  i  =7 

A  Truft  Eftatc  not  forfeited  by 
a  Fine.  146 

Vide  alfo  Crilft» 


jFo?fciture* 

A  Truft  Eftatc  not  forfeited  by 
a  Fine.  146 


jrc?c(o:u  Countrp* 

An  uninhabited  Country  newly 
found  out  and  inhabited  by 
the  EfigliJJ}-i  to  be  governed 
by  the   Laws   of  Englcjid. 

75 
A  conquered  Country  to  be  go- 
verned by  fuch  Laws  as  the 
Conqueror  will  impofej  but 
until  the  Conqueror  gives 
thera  new  Laws,  they  are  to 
be  governed  by  their  own 
Laws,  unlefs  where  thefe 
laft  are  contrary  to  the  liaws 
of   God,    or    totally    filent. 

ibid. 


One  transfers  South-Sea  Stock 
by  a  forged  Letter  of  Attor- 
ney; the  Transfer  adjudged 
void,  and  the  right  Owner 
not  hurt,  and  the  Dividends 
received  under  this  foigcJ 
Letter  of  Attorney  to  be  ta- 

voi.  n. 


ken  back  from  the  Affignec 
and  reftored  to  the  right 
Owner.  'Page  76 


jfrailtl*     See  alfo  Tit.  (HoIUU- 

On  Suggeftion  of  a  grofs  Fraud, 
the  Court  will  upon  an  ori- 
ginal Bill  over-rule  a  Plea  of 
a  Decree,  and  a  Report  made 
and  confirmed  thereon,  if  the 
Suggeftion  of  Fraud  be  not 
denied.  73 

All   Frauds  are  cognizable  in 

Equity   as  well  as  at  Law. 

156,  2:0 

A  Conveyance  by  a  weak  Man 
for  a  fmall  Conllderation 
fet  afide.  203 

A  different  Confideration  front 
what  is  cxpreft  in  the  Deed 
not  to  be  averred  ;  and  tho' 
the  Confideration  of  Blood 
bj  a  good  one,  yet  tliat  not 
to  be  regarded,  if  Money,  or 
the  Grant  of  an  Annuity,  be 
expreilcd  in  the  Deed;  alfo 
a  good  Objection  that  tho 
Grant  is  to  two,  and  only 
one  of  Kin.  204 

Evidence  of  Fraud,  when  no 
Proof  that  any  Inftruiilions 
were  given  for  preparing  the 
Deed  by  the  Grantor,  or 
when  the  Deed  was  not  read 
to  him.  205 

There  is  a  Diverfity  betwixt  at 
Deed  and  a  Will  gained  from 
a  weak  Man,  and  upon  a 
Mifreprefcntation;  in  regard 
Equity  will  fet  afide  the 
former,  but  not  the   latter. 


8U 


2']0> 

Sinthtf 
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Statute  of  Frauds^  vide  under 
Tit.  Agreement  parol  under 


©uai-DiniU       Vide     alfo 

infant* 


Tit. 


WHEREaGuardiandiip 
is  dcvifed  to  three, 
without  faying,  and  to  the 
Survivors  or  Survivor  of 
them,  yet  the  Survivor  fliall 
take.  'Page  102 

A  Guardianfliip  being  an  Au- 
thority coupled  with  an  In- 
tcrcft.  108,  122 

'j1ic  Punifiimcnt  inflidled  by 
the  Law  on  fuch  as  married 
a  Ward  without  the  Confent 
of  the  Guardian.  m 

On  this  Court's  committing  the 
Cuftody  of  an  Infant  to  the 
Care  of  any  one,  fuch  Com- 
mittee enters  into  a  Recog- 
nizance that  the  Infant  iliall 
not  marry  without  Leave  of 
the  Court.  112 

Where  the  Right  of  Guardum- 
lliip  is  in  Difpute,  the  Court 
will  upon  Petition  only,  with- 
out Bill  or  Decree,  make  Or- 
ders touching  the  Determi- 
nation thereof.  1 18 

Though  an  Infant  cannot  bring 
a  Bill  for  an  Account  againlt 
his  Guardian  until  his  coming 
of  Age,  yet  a  third  Perfon 
may,  even  during  the  Mino- 
rity of  the  Infant.  1 19 

Not  a  reafonahlc  Maxim,  that 
the  next  of   Kin  to  whom 


the  Land  may  defcend  fhall 

not  be  Guardian  in  Socage. 

'^Page  262 

Where  an  Eftate  in  Mortgage 
defcends  to  an  Infant,  the 
Guardian  ought  not  to  per- 
mit the  Intcreft  to  grow  in 
Arrcar,  but  out  of  the  Pro- 
fits of  the  Eftate  to  keep  it 
down.  279 

One  of  the  Guardians  of  an 
Infant  Girl  of  about  nine 
Years  old,  takes  her  from  a 
Boarding-School  and  marries 
her  to  his  own  Son  who  has 
no  Eftate  \  the  Court  order- 
ed the  Guardian  to  produce 
the  Girl  in  Court,  and  then 
committed  her  to  the  other 
Guardian,  ordering  an  In- 
formation to  be  brought  a- 
gainft  the  Guardian  who 
married  the  Ward  to  her 
Difparagement  \  but  held 
this  to  be  no  Contempt,  the 
Ward  not  being  under  the 
immediate  Care  of  the 
Court.  561 

Where  an  Infant  is  Defendant, 
the  Service  of  the  Svhpcuna 
to  hear  Judgment  muft  be 
on  the  Guardian,  not  on 
the  Infant.  {p^l) 


One  feifed  in  Fee  of  an  Hun- 
dred, and  of  Lands  in  the 
Hundred,  grants  the  Hun- 
dred ;  this  palfes  only  the 
Franchife,  and  not  the  Lands 
in  the  Hundred.  400 


5;eif 
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ONE  feifcd  in  Fee  dcvifcs 
Lands  to  his  Grandaugh- 
tcr  for  Life,  Remainder  to 
his  right  Heirs  Male  for  ever, 
and  dies,  leaving  his  Grand- 
fon  his  Heir  at  Law,  and  a 
dcceafed  Brother's  Son  his 
next  Heir  Male;  the  Devifc 
of  the  Remainder   is   void. 

''Page  I 

One  feifed  in  Fee,  as  Heir  of 
the  Mother's  Mother,  dcvifcs 
the  Land  to  Truftces  in  Fee, 
in  Truft  to  pay  feveral  An- 
nuities, the  Refiduc  to  go 
to  the  Teftator's  right  Heirs 
of  his  Mother's  Side  for 
ever;  the  Heir  of  the  Mo- 
ther's Mother's  Side  entitled 
to  the  Eftate  and  Surplus  of 
the  Prohts  after  the  Annui- 
ties paid,  135 

On  a  Bill  brought  by  a  Dcvifce 
againft  an  Heir  to  prove  the 
Will,  the  Heir  crols  examines 
the  Plaintiff's  Witncifes,  and 
rcfufes  to  relcafe  his  Right, 
yet  the  Heir  fhall  have  his 
Cofts  given  him  on  Motion; 
otherwife  if  he  examines 
WitncfTes  of  his  own.       285 

A  younger  Brother  beyond  Sea 
having  contrafted  to  buy  a 
real  Eftate  of  his  elder  Bro- 
ther, makes  his  Will,  charg- 
ing his  Eftate  with  great 
Legacies,  but  his  Will  was 
attefted  only  by  two  Wit- 
nelfes ;  afterwards  the  Tcfta- 
tor  dies  without  Ift'uc,  lea- 
ving  his   elder   Brother    his* 


Executor  and  Heir;  the  Heir 
may  retain  out  of  the  Aflets 
the  whole  Purchafo  Money 
though  entitled  again  to  the 
Land  as  Heir.         Paff^e  291 

A  Provifion  made  by  a  Father 
of  Land  for  an  Heir  is  not 
to  be  brought  into  Hotchpot. 

440 

A  Father  or  Mother  may  be 
Coulin  to  the  Son,  and  as 
fuch  inherit  to  him,  notwith- 
ftanding  the  Relation  of  Fa- 
ther, ^c.  (613) 

Though  the  Law  will  not  al- 
low a  Brother  of  the  Half 
Blood  to  be  Heir,  but  pre- 
fers the  Uncle,  yet  there  is 
no  folid  Reafon  for  it,  the 
Uncle  being  not  only  more 
remote,  but  having  only  half 
the  Blood,  c/s.  only  the 
Blood  of  the  Father.        667 


Matters    contro'vened   hetvseen 
the  Heir  ajid  Executor. 

Where,  although  by  a  volun- 
tary Contraft,  Money  is  a- 
greed  to  be  laid  out  in  Land, 
the  Court  will  execute  fuch 
Agreement  in  Favour  of  the 
Heir.  171 

In  all  Cafes  where  it  is  a 
meafuring  Caft  between  an 
Executor  and  an  Heir,  the 
latter  ftiall  in  Equity  have 
the  Preference.  176 

One  articles  to  buy  Lands,  and 
dies;  his  Executor  fhall  pay 
the  Money,  but  his  Heir 
fliall  have  the  Lands.    (632) 


i^otctpct. 
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J)OtCl)pot    Vide  alfo  loution* 

If  the  Mother  being  a  Widow 
advances  a  Child,  and  dies 
inttftate,  leaving  many  Chil- 
dren, the  Child  advanced 
{hall  not  bring  what  he  re- 
ceived from  his  Mother  into 
Hotchpot.  Tage  356 

J.  devifes  all  his  real  and  per- 
lonal  Eftate  to    his  Execu- 
tors and  their  Heirs,  in  Truft 
to  fell  and  pay  all  his  Debts  j 
his    real  Eflate   being  only 
rquitable    AlTets,     and    the 
lYflator    leaving  Debts    by 
Bond  and  Simple  Contract, 
if  the   ijond  Creditors    are 
paid  Part  out  of  the  peribnal 
Eftate,    they   fliall  bring   it 
hack  again  into  Hotchpot,  or 
fhall   not   have   any  Thing 
out  of  the  real  Eftatc.     416 
Huiband   by   Marriage  Scttlc- 
rncnt  (Icures   a   Portion   for 
Daughters  of  the  Marriage 
in   Default   of    Iffue   Malej 
there  is  one  Daughter  only, 
the   Husband  furvives    that 
Wife,    and   marrying  again, 
leaves   IlTue  by   the  fecond  { 
Wife,  and  dies  inteftatc,  the 
Daughter  by  the  firft  Mar- 
riage  being   an   Infant,  and 
her  Portion  not  then  ducj  if 
tlie  Daughter   lives   till  the 
Portion  is  due,  it  is  an  Ad- 
vancement  pro    tanto.,    and 
niuft  be  brougiit  into  Hotch- 
pot  as  to   the   other   Kfuc. 

43  5 
Provifion  for  a  Child  by   the 

Will  of  the  Father  not  to  be 


brought  into  Hotchpot,  nor 
a  Provifion  of  Land  for  an 
Heir.  'Page  44c 

One  fettles  a  Rent  out  of 
Lands  upon  a  younger  Child ^ 
this  is  an  Advancement  pro 
ta?itOy  and  muft  be  brought 
into  Hotchpot.  441 

An  Annuity  fettled  by  a  Fa- 
ther upon  a  Child  to  com- 
mence after  the  Father's 
Death,  is  an  Advancement 
pro  tnjito^  and  muft  be 
brought  into  Hotchpot,  as 
muft  a  contingent  Provilion, 
when  fuch  Contingency  hap- 
pens. 442 
The  rather  as  contingent  Debts 
arc  within  the  Stitutc  of 
Diftribution.  449 
A  Provifion  made  for  a  Child 
either  by  a  voluntary  Set- 
tlement or  for  a  good  Con- 
lideration,  is  an  Advance- 
ment pro  ta72to^  and  m.uft 
be   brought  into    Hotchpot. 

444 
So  tho'  the  Portion  be  not  paid, 
yet  if  fecured  to  the  Child 
in  the  Father's  Life-time, 
altho'  not  payable  till  after 
the  Father's  Death.  445 

Maintenance  Money  for  a 
Child  not  to  be  taken  as  an 
Advancement.  449 

A  Father  advances  one  of  his 
Children  in  Part  j  the  Child 
dies,  after  which  the  Father 
dies  intcftate  j  the  Kfue  of 
the  dead  Child  claiming  a 
diftributive  Share  fliall  bring 
into  Hotchpot  what  their 
Father  has  received.        560 


ll)oufljoln 
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paffcsi  bj)  tljc  J^z\Aiz  tljercof, 

vide  ^rpofltion  of  ^lO^DjEJ* 


One  feifed  in  Fee  of  an  Hun- 
dred, and  of  Lands  in  the 
Hundred,  grants  the  Hun- 
dred; this  partes  only  the 
Franchifc,  and  not  the  Lands 
in  the  Hundred.     'Page  400 

3!ncumb?nnce*     Vide  @>ecuri- 

t!C0* 


Infant 

though  an  Infant  cannot  bring 
a  Bill  for  an  Account  againft 
his  Guatdian  Until  his  co- 
ming of  Age,  yet  a  third 
Perfon  may,  even  during  the 
Minority  of  the  Infant.    1 1 9 

A  Feme  Infant  feifed  in  Fee, 
on  Marriage  with  the  Con- 
fent  of  her  Guardians,  co- 
venants in  Confideration  of 
a  Settlement  to  convey  her 
Inheritance  to  her  Husband  j 
if  this  is  done  in  Conlidera- 
tion  of  a  competent  Settle- 
ment, Equity  will  execute 
the  Agreement,  though  no 
Albion  would  lie  at  Law  to 
recover  Damages.  244 

Where  an  Eftate  in  Mortgage 
defcends  to  an  Infant,  the 
Guardian  ought  not  to  per- 
mit the  Intercft  to  grow  in 
Arrear,  but  out  of  the  Pro- 
fits of  the  Eftate  to  keep  it 
down.  279 

Vol.  II. 


Trochein  Amy 
,  and  never  ftirs 


An   Infant   by 
brings  a  Bill 

in  it  after  he  comes  of  Age, 
and  the  Bill  is  difmifledi  the 
Infant  is  liable  to  pay  Cofts, 
and  muft  take  his  Remedy 
over  againft  the  Trocheiu 
Amy.  Page  297 

At  Law  an  Infant  is  liable  to 
pay  Cofts  if  the  Judgment 
be  againft  him.  29 B 

Where  an  Infant  in  his  Bill,  by 
Miftake  of  his  Guardian, 
fubmits  to  any  Thing  which 
will  be  prejudicial  to  him, 
this  will  not  be  binding,  but 
he  will  be  allowed  to  a- 
mend.  38'^ 

Upon  a  Decree  Againft  an  In- 
fant unlefs  Caufe,  within  fix 
Months  after  he  comes  to 
Age,  the  Infant  may  anfwer, 
make  a  Defence,  and  exa- 
mine Witnefles  a-new.    401 

An  Infantj  when  he  is  Plaintifl^, 
is  as  much  bound  and  as 
little  privileged  as  one  of 
full  Age.  519 

The  Court  will  not  on  Motion 
or  Petition  order  an  Infant 
Truftee  to  convey,  unlefs  the 
Truft  appear  in  Writing  j 
but  in  fuch  Cafe  will  leave 
the  Cefttii  que  'Trujl  to  get  a 
Decree  by  Bill.  549 

Where  an  Infant  is  Defendant^ 
the  Service  of  the  Subpoctia 
to  hear  Judgment  muft  be 
on  the  Guardian,  not  on 
the  Infant.  {^^l) 

Where  one  has  been  in  Poftcf- 
fion  of  Land  belonging  to  an 
Infant,  if  the  Infant  when  of 
Age  makes  out  his  Title, 
he  fhall  recover  the  Profits 
in  Equity  from  the  Time  of 
b  X  the 
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the  firft  accruing  of  his  Title, 
and  not  from  the  Filing  of 
his  Bill  only.      "Page  (645) 


3[njunRion, 

Injunftion  granted  to  ftay  the 
Ringing  of  a  Bell,  in  Con- 
fequence  of  an  Agreement 
made  for  a  valuable  Confi- 
deration.  268 

On  a  Bill  brought  to  fet  afide 
a  Will  of  a  perfonal  Eftate 
for  Fraud,  the  Court  will 
deny  an  Injundion.  287 

Hazardous  to  grant  an  hijunc- 
tion  to  ftay  the  Working  of 
a  Coal- Mine.  i%9 


3!ntt  of  Court 

A  Bill  in  Equity  will  not  lie 
to  redeem  a  Mortgage  of 
Chambers  in  an  Inn  of  Court, 
but  the  Plaintiff  muft  apply 
to  the  Bench,  or  to  the 
Judges  of  the  Society  ;  [ecus 
if  on  Application  to  the 
Bench  they  refer  the  Plaintiff 
to  his  Remedy  in  Equity. 

511 


3ntetea*    See  alfo  ^oitiyage* 

See  Where  and  from  what  T^ime 
a  Legacy  Jhall  carry  Intereji 
under  Tit.  Icgacp* 

If  one  by  Will  charge  his  Land 
with  the  Payment  of  his 
Debts,  this  is  like  a  Mort- 
gage for  his  Debts,  which 
will  make  Simple  Contract 
4 


Debts  carry  Inlerefl.    Tage 

27 

Equity  apportions  Intercft  due 
upon  a  Mortgage ;  /ecus  of 
Rent.  175 

A  Reverficn  cxpedant  on  an 
Eftate  for  Life  is  decreed  to 
be  foldj  B.  is  confirmed  the 
bcft  Purchafcr,  and  the  Or- 
der made  abfolute  the  ift  of 
January  1724;  on  the  — 
Day  of  Ja7wary  1726  S.  is 
ordered  to  bring  his  Money 
into  the  Bank;  the  Life  drops; 
as  if  the  Life  had  dropped 
the  next  Day  after  the  Re- 
port of  S.'s  being  the  bcft 
Purchafer  made  abfolute, 
the  Purchafe  muft  have 
ftood,  and  as  from  that  Time 
the  Life  was  wearing,  fo 
from  that  Time  the  Pur- 
chafer ought  to  pay  Intercft. 

410 


3Infiirance» 

A  Merchant  having  a  doubtful 
Account  of  his  Ship,  infures 
it  without  acquainting  the 
Infurers  what  Danger  flie 
was  in  ;  this  held  to  be  a 
fraudulent  Infurance,  and  the 
Court  relieved  againft  the 
Policy.  170 


3!ointenant0  nnn  Cciiantis  ut 
Common. 

A  Guardianfliip  dcvifod  to  three, 
without  fliying,  and  to  the 
Survivors  and  Survivor  of 
them\  yet  the  Survivor  fliall 
have  it.  102 

A 
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A  Dcvife  of  Lands  to  /I.  and 
jS.  and  the  Survivor  of  them 
and  their  Heirs,  equally  to 
be  divided  betwixt  them 
Share  and  Share  alike j  A. 
and  S.  are  Jointenants  for 
their  Lives,  and  have  feveral 
Inheritances.  'Page  280 

Devife  to  A.  and  "B.  A.  dies 
\Vk  the  Teftator's  Life-time; 
B.  fliall    have    the  whole. 

331 

Dcvife  of  a  Rcfiduc  of  a  per- 
fonal  Eftate  to  three  is  a 
joint  Devife,  and  fliall  fur- 
vivc.  347 

J,  makes  two  Executors  B. 
and  C.  appointing  them  rcfi- 
duary  Legatees,  B.  diesj  the 
whole  fhali  furvivc  to  C.  5 19 


One  by  Will  made  in  'E7igland 
devifes  an  Annuity  in  Truft 
for  his  Wife  out  of  Lands 
in  Ireland^  the  Teftator,  his 
Wife    and    the   Truftee  re- 
fiding  in  Hiigland  ;  the  An- 
nuity ihall  be  paid  in  ILng- 
Idfidy  and  in  EngliJI:)  Money, 
and     the    Eftate    bear   the 
Charge  of  the  Return.    88 
So  if  one  in  England  gives  by 
Will  a  Legacy  out  of  Lands 
in  Ireland^  the  Legacy  fhall 
be  paid  in  England^  and  in 
EngliJJ}  Money.  89 

The  Court  of  Chancery  in 
England  may  grant  a  Se- 
queftration  againft  the  De- 
fendant in  Ireland,  but  it 
muft  be  after  a  Scqueftration 
taken  out  here,   and  Nulla 


bona  returned. 


261 


In  cafe  of  an  Iflfuc  out  of  Chan- 
cery, it  is  proper  to  move 
that  Court  for  Cofls  for  not 
going  on  to  Trial,  or  to 
move  there  for  a  Special  Ju- 
O'-  Page  68 

Jtitirrmcrtt,  Vide  %tcm\tic0. 
Imi^mioiu   Sec  Coutt 

In  cafe  of  an  Iffue  out  of  Chan- 
cery, it  is  proper  to  move 
that  Court  for  a  Special  Ju- 
ry- 68 


nU\Q.    See  pJCCOffatlJjC. 


L 


JLapfe  of  €iim. 

APSE  of  Time  relieved 
againft   by    a   Court  of 
Equity.  67 


Icafcsj  anti  Cotjcnants  tljcre^ 

I'tU  See  alfo  EJlate  for  Lifcy 
and  Efiate  for  Tears. 

Lelfor  covenanted  to  renew  the 
Leafe  at  the  Requeft  of  the 
Lcffee  within  the  Term  i 
LeiVce  did  not  Requeft,  but 

his 
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his  Executors  do  within  the 
Term  j  Leflbr  is  compellable 
to  renew.  Vage  196 

A  Devife,  that  if  Ceftui  que  Vie 
of  a  Church  Leafe  which 
the  Teftator  had  fhould 
die,  the  Teftator's  Execu- 
tors fhould  purchafe  the 
PremilTes  for  the  Life  of 
jf.  S.  the  Teftator's  Kinfman  j 
the  Purchafe  was  made  ac- 
cordingly i  yet  J.  S.  held  to 
take  no  Intereft  by  this  Will- 

323 


Icgacp  aiiD  Legatee.  Vide 
aifo  Tir.  ^nti'sfaftion,  alfo 
Legacies  given  to  marry  with 
Cofifmt^  &c.  fee  Reftraints 
on  Marriage  under  Tit.  ^at-- 

riaije. 

One  having  a  Wife  and  three 
Daughters,  devifcs  900/.  to 
his  three  Daughters  equally, 
payable  at  their  refpci^ive 
Ages  of  twenty-one  or  Mar- 
riage, and  if  all  die  before 
their  Legacies  arc  payable, 
then  the  whole  to  the  Mo- 
ther J  if  two  of  the  Daugh- 
ters die  before  their  Shares 
become  due,  the  furviving 
Daughter  is  entitled  to  the 
whole.  69 

If  a  Creditor  by  Bond,  or  other 
Creditor  who  may  come 
upon  the  Land,  cxhauft  the 
pcrfonal  Eftatc,  a  Legatee 
fhtiU  ftand  in  his  Place  and 
be  paid  out  of  the  real  Af 
fets.  8 1 

Legatee's  both  Chriftian  and 
Surname  miftakcn,  yet  the 
Legacy  good.  141 

4 


One  by  Will  gives  fcveral  Le- 
gacies, ^  inter  al\  to  fuch 
of  his  Creditors  with  whom 
he  had  formerly  compound- 
ed their  Debts ;  this  but  a 
Legacy,  and  not  to  be  pre- 
ferred to  other  Legacies. 
Tage  796 

If  I  devife  ico/.  to  J.  at  his 
Age  of  twenty-one,  J.  dies 
before  twenty-one  j  his  Exe- 
cutors fhall  not  have  the  Le- 
gacy until  fuch  Time  as  J. 
fliould  have  come  to  twen- 
ty-one if  he  had  lived.  335 

And  my  Executors  fhall  have 
the  Intereft  in  the  mean 
Time.  ^y8 

But  if  I   give  a  Legacy  to  J. 

.  payable  at  his  Age  of  twen- 
ty-one, and  if  he  dies  before, 
then  to  £.  and  J.  dies  before 
twenty-one  i  £.  Ihall  have 
the  Legacy  prcfcntly,  and 
not  ftay  till  fuch  Time  as 
A.  fhould  have  come  to 
twenty-one.         ^  4-78 

J.  by  Will  devifes  500/.  to  his 
Infant  Grandfon,  without  ap- 
pointing any  Time  for  Pay- 
ment, with  Provifo  if  he  dies 
before  twenty- one,  then  the 
Legacy  to  go  over  to  S.  the 
Grandfon  fhall  have  the  In- 
tereft of  the  Legacy  during 
his  Infancy.  504 

The  Court  of  Chancery  in  cafe 
of  Legacies  determines  ac- 
cording to  the  Rules  of  the 
Common,  not  of  the  Civil 
Law  J  as  where  I  devifu  to 
my  Daughter  loco/.  on 
Condition  that  flie  marry 
with  her  Mother's  Confcnt, 
with  a  Devife  over  in  cafe 
flic    does    not    marry   with 

fuch 
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fuch  Confcnt ;  if  the  Daugh- 
ter marries  without  her  Mo- 
ther's Confcnt,  a  Court  of 
Equity  determines  the  Dc- 
vife  over  and  Condition  to 
be  good,  though  the  Civil 
Law  fays  they  are  both  void, 
and  that  Maritagiurn  debet 
eJJ'e  liberum.  Tage  531 

If  a  Legacy  be  aflcutcd  to  by 
the  Executor,  it  from  thence- 
forth becomes  a  legal  Pro- 
perty, ibid. 

One  gives  a  Legacy  to  a 
Daughter  at  twenty-one, 
Provifo  that  if  the  Daugh- 
ter marries  without  the  Con- 
fcnt of  the  Executors  the 
Legacy  to  go  over  j  this 
Condition,  though  general, 
muft  yet  be  underftood  if 
Ihe  marry  under  twenty-one 
without  fuch  Confcnt,  and 
on  the  Daughter's  corning 
to  twenty-one,  the  Court 
will  decree  her  the  Legacy. 

547 


Legacy. 

Ademption  of  a  Legacy. 

One  placed  500/.  in  a  Gold- 
fmith's  Hands  on  his  Note, 
and  afterwards  orders  Part 
out  again,  and  then  devifes 
500  /.  in  the  Goldfmith's 
Hands  \.oJ.S.  this  good  for 
the  whole  500/.  feais  if  the 
Teftator  had  after  the  ma- 
king the  Will  drawn  out 
Part  of  this  Money  ;  for  this 
had  been  an  Ademption  {n'O 
tanto.  1 64 

Vol.  II. 


A-  having  a  Debt  due  to  him 
from  7'  S.  devifes  50a/.  of 
it  to  S.  and  the  Rciiduc  of 
it  to  C.  but  docs  not  men- 
tion what  the  Debt  is  which 
is  owing  from  J.  S.  A.  re- 
ceives the  whole  Debt  in 
his  Lifc-timci  ??,  dies  before 
the  Teftator;  the  'i'cftator's 
receiving  in  the  Debt  in  his 
own  Life-time  is  an  Ademp- 
tion of  the  Legacy,  as  to 
the  Devife  of  the  JitftditMu 
of  the  Debt ;  but  it  might 
have  been  otherwifc  as  to 
the  certain  Legacy  given  to 
B.  if  he  had  furvived  the 
Teftator.  '^Pnge  330 

One  by  Will  gives  100/.  due 
to  the  Teftator  for  Rent 
from  'B.  and  now  in  B.'s 
Hands  ,•  afterwards  the  Tei- 
ft.Uor  fues  S.  for  the  Rent, 
and  recovers  itj  yet  this  no 
Ademption  of  the  Legacy, 
fince  the  Teftator's  fuing  for 
it  might  be  occafioned  by 
his  thinking  the  Debt  in 
Danger.  469 

In  zvbat  Cafe  a  Legacy  JJjall  or 
fjjall  not  be  a  Satisfatlmi  of 
a  Debt  or  other  Demand  on 
the  l^eftators  Eftate.    Vide 


Legacies^  Abatement  and  Re- 
funding.    See  'lit.  CDillltp. 

One  by  Will  gives  fevcral  Le- 
gacies, and  afterwards  in  the 
fame  Will,  apprehending 
that  there  will  be  a  Surplus, 
therefore  gives  farther  Lega- 
8  Y  cicsj 
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cies  J  the  Legacies  in  the 
former  Part  of  the  Will 
111  all  have  Preference  in  Cafe 
of  a   Deficiency   of   AlTcts. 

Tage  23 

One  makes  a  Will^  then  a  Co- 
dicil, and  gives  Legacies  by 
both  J  on  a  Deficiency  of 
AfTcts  they  fhall  come  into 
Average.  ihid. 

In  Cafe  of  a  Deficiency,  Chari- 
ty Legacies  as  well  as  others 
fliall  abate  in  Proportion  ■■, 
but  a  Legacy  of  3/.  to  the 
Poor  of  the  Parifli,  to  be 
taken  as  Part  of  Funerals, 
and  fo  no  Abatement.        25 

Sixty  Pounds  Legacy  to  an 
Executor  for  Care  and  Pains, 
in  Cafe  of  a  Deficiency  to 
abate  in  Proportion.         ihvd. 

IF  an  Executor  pays  a  Legacy 
on  a  Suppofition  that  there 
are  AfTets  to  pay  all  other 
Legacies,  and  afterwards 
there  is  a  Deficiency,  the 
Legatee  muft  refund.       447 


Legacies   or    Tortious   oefled^ 
lapfed  or  extiuguijljed. 

A  Father  grves  a  Legacy  to 
an  Infant  Child  payable  at 
twenty-one,  in  what  Cafe, 
and  in  what  Manner,  the 
Court  will  allow  Mainte- 
nance to  the  Infant  out  of 
the  Legacy  before  it  is  due. 

21 

J.  dcvifes  500/.  Legacy  to  the 
fecond  Son  of  J.  S.  and  de- 
viles  other  Legacies  to  the 
other  Sons  of  J.  S.  decla- 
ring that  if  any  of  the 
younger  Sons  of  J,  S'  fliall 


die  before  they  are  capable 
of  receiving  their  Shares,  the 
Share  or  Legacy  of  him  fo 
dying  fliould  go  to  the  Sur- 
vivor; the  fecond  Son  dies 
in  the  Teflator's  Life-time, 
this  500/.  given  to  the  fe- 
cond Son  fliall  not  furvive. 
'Page  330 

J.  having  a  Niece  an  Infant 
about  the  Age  of  feventeen, 
dcvifes  to  her  the  Surplus  of 
his  perfonal  Eftate,  payable 
at  Twenty-one,  and  if  flie 
died  before  Twenty-one,  or 
Marriage,  then  the  Surplus 
to  go  over ;  decreed  the 
Niece  fliould  have  the  In- 
terefl  paid  her  in  the  mean 
Time,  the  Devifc  over  be- 
ing a  Condition  fiibfcqucnt, 

419 

J.  dcvifes  the  Surplus  of  his 
perfonal  Eftate  to  fix  Pcr- 
fons,  to  each  a  fixth  Part; 
one  of  them  dies  in  the  I,ife 
of  the  Tcftator,  this  fixth 
Part  fliall  be  taken  as  un- 
difpofcd  of  by  the  Willj  and 
go  to  the  Teftator's  next  of 
Kin.  489 

Secus  had  it  been  a  joint  De- 
vife,  for  then  it  fliould  have 
gone  to  the  furviving  Lega- 
tees, ibid. 

By  a  Marriage  Settlement  a 
Term  for  Years  is  created 
to  raife  5000/.  for  Daugh- 
ters, payable  at  their  Age  of 
Twenty-one,  or  Marriage ; 
provifo,  that  if  any  of  the 
Daughters  attain  their  Age 
of  Twenty-one,  or  marry  in 
the  Father's  Life-time,  then 
the  Portion  to  be  paid  with- 
in a  Year  after  the  Father's 

Death ; 
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Death ;    alfo  if  any   of  the 
Daughters    die    before    her 
Portion  is  payable,  or  before 
her  Age  of  Twenty-one,  or 
Marriage,    her  Share  to  go 
to  the  Survivors  or  Survivor  i 
there   was  Ifluc  a  Son   and 
three  Daughters,  the  Hrft  of 
whom  married  and  received 
her  Portion,   the  fccond  at- 
tained Twenty-one,  marrcid 
and  died  without  llTuc,  and 
her  Husband  adminiftredj  the 
third  Daughter  fuivivcd  both 
her  Sifters  j  refolvcd  the  Huf- 
band,    as    Adminiftrator    of 
the    fecond    Daughter,    was 
entitled  to  her  Share  of  the 
50C0/.   fhe  having  lived  to 
Twenty-one,     fo    that     the 
Right  vefted  in  her,  and  the 
Payment  was  only  fufpended 
till     her     Father's     Death. 
Tage  5 1 3 
A   Legacy   out  of  a    perfonal 
Eftate,  payable  to  an  Infant 
at  Twenty-one ;    if  the    In- 
fant dies  before  Twenty-one, 
his  Adminiftrator j  may  have 
it;   ftctis    if  the   Legacy  is 
charged  upon  a  real  Eftate. 

(610) 

Neither  is  there  any  Diverfity 

where  a  Portion  or  Legacy 

is    charged     by    Will    upon 

Land,  and  where  by  a  Deed 

payable    to    an    Infant    at 

Twenty-one ;    for    in    both 

Cafes  where  the  Infant  dies 

before  Twenty-one,   it  links 

into  the  Land.  {ibid.) 


jrhere  aid  from  zvhat  'Time  a 
Legacy  JJhiU  cany  Inter efi. 

If  a  Legacy  be   given  out  of 

Land,  it  carries  Intereft  from 

the  Death  of  the  Teftator, 

though  no  Time  of  Payment 

be  mentioned  in   the    Will, 

bccaufc  Land   yields  Profits. 

'Page  26 

If  out  of  perfonal  Eftate  lying 

dead,  it  yields  Intereft  from 

a  Year   after   the  Teftator's 

Death  i   but  if  a  Time    of 

Payment  be  mentioned,  then 

Intereft    from     that    i'ime. 

ibid. 
If  a  Legacy  be  given  only  out 
of  a  Revcrlion  or  Remain- 
der, it  fliall  not  yield  In- 
tereft but  from  the  End  of 
the  Year.  {hid. 

If  out  of  a  perfonal  Eftate  con- 
fifting  of  Mortgages  or 
Funds  carrying  Intereft,  and 
no  Time  be  mentioned  for 
Payment,  it  fliall  carry  In- 
tereft from  the  Death  of  the 
Teftator.  27 

If  a  Legacy  be  brought  into 
Court,  the  Legatee  fliall  lofe 
the  Intereft  while  it  remains 
in  Court;  but  if  placed  out 
by  tiie  Court  at  Intereft,  Le- 
gatee to  have  fuch  Intereft, 

ibid. 
A  Legatee  or  Creditor  coming 
in  before  a  Mafter  for  his 
Legacy  or  Debt,  and  not 
Party  to  the  Caufe,  {hall 
have  his  Cofts;  for  it  was 
in  his  Power  to  have  brought 
a    Bill    for   his  Legacy    or 

Debt, 
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Debt,  which  would  have  put 
the  Eftate  to  further  Charge. 

27 


Tage 


though 


Specific  Legacies. 

Though  Bo7m  Taraphemalia 
be  not  to  be  allowed  to 
the  Widow  where  there  are 
not  Aflets  at  the  Death  of 
her  Husband,  notwithftanding 
contingent  Aflets  afterwards 
fall  in,  yet  under  fuch  Cir- 
cumftances  fiic  fhall  have  a 
fpecific  Legacy.  79 

One  pofleflcd  of  a  Term  de- 
vifes  it  to  J.  and  makes  S. 
his  Executor,  and  dies  leaving 
fon'.c  Debts,-  if  the  Executor 
fells  the  Term,  the  Purcha- 
fcr  fliall  hold  it  againft  the 
Dcvifec;  fectis  if  fold  at  an 
under  Value,  or  if  the  Pur- 
chafer  knew  that  there  were 
no  Debts,  or  that  the  Debts 
were  or  could  be  paid  with- 
out breaking  in  upon  this 
fpecific  Legacy.  148 


Limitation-s* 

Statute  of  Li7mtatio7is. 

Feme  Covert  having  a  fcpa- 
rate  Eftate  borrows  Money 
on  Bond ;  the  Bond  not  void, 
nor  if  fix  Years  pafs  barred 
by  the  Statute  of  Limita- 
tions. 144 

A  Tiuft  not  within  the  Statute 
of  Limitations.        145:,  374 

One  owing  a  Debt  by  Simple 
Conti-tid  barred  by  the  Sta- 
tute of  Limitations,  devifes 
Lands  in  Truft  to  pay  his 


Debts ,-     this    Debt, 
barred  by  the  Statute,  is  re- 
vived by  the  Will.  Tage  373 

liSi  pcntien^.    vide  under  Tir. 
%\\\, 

ILonUoii    null    tfjc    Ctiffomjs 
tijcrcof* 

Though  it  may  be  a  Qucftion, 
whether  the  Child  of  a  Free- 
man of  Lofidcji,  upon  re- 
ceiving a  fuitable  Portion, 
may  rcleafc  to  the  Father 
the  Orphanage  Part,  yet  if 
the  Child,  or  the  Husband  of 
fuch  Child,  covenants  to  rc- 
Icafe  to  the  Executors  after 
the  Freeman's  Death,  this 
good,  and  Equity  will  exe- 
cute the  Covenant.         272 

Any  Lands  of  Inheritance  fet- 
tled by  a  Freeman  on  his 
Child  no  Advancement  5  fe- 
cns  of  a  Leafe  for  Years  ; 
but  if  Lands  of  Inheritance 
are  given  as  an  Advance- 
ment, and  in  Bar  of  the  Cu- 
ftom,  and  accepted  as  fuch, 
this  will  bind  in  Equity.  274 

A  Father  bequeaths  to  his 
younger  Daughter  3500  /. 
the  Son  fwears  by  his  An- 
fwer,  that  his  Father  on  his 
Death-bed  recommended  it 
to  him  to  let  his  Sifter  have 
an  Annuity  for  her  Portion  j 
the  Daughter  has  alfo  a 
Right  to  her  Orphanage  Part 
by  the  Cuftom  ^  the  Son  be- 
ing the  Father's  Executor 
agrees  with  his  Sifter,  then 
forty  Years  old,  to  give,  and 
does  fettle  an  Annuity  of 
250/.  per  Jfinum  on  his  Si- 
fter 
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fter  in  lieu  of  her  Portion  -, 
the  other  Sifter  is  Witnefs  to 
the  Deed,  and  the  Agree- 
ment made  by  the  Con- 
fent  of  the  Relations ;  Bill 
brought  by  the  other  Si- 
fter's Husband  to  fet  afide 
this  Agreement,  difmifl'ed 
with  Cofts.  TPage  274 

Tnc  perfonal  Eftate  of  a  Free- 
man (hall  be  applied  to  pay 
off  Mortgages  preferably  to 
the  Cuftomary  or  Orphanage 
Part  J  fo  againft  a  rcfiduary 
Legatee  ;  but  not  againft  a 
pecuniary  or  fpccific  Lega- 
tee. 335 

The  Statute  of  Diftribution 
is  grounded  on  the  Cuftom 
of  London.  358 

A  Freeman  of  Londoji  having 
but  one  Child  advances  that 

,  Child  in  Part  only ;  the  Child 
fhall  take  a  full  Share  with- 
out bringing  what  Ihe  had 
before  received  into  Hotch- 
pot; for  the  only  Meaning 
of  bringing  the  Child's  Share 
into  Hotchpot  is,  to  make  an 
Equality  among  the  Chil- 
dren. 5 16 

if  a  Freeman  has  feveral  Chil- 
dren, or  but  one  Child,  and 
has  in  his  Life-time  fully 
advanced  that  one  Child,  or 
all  his  Children,  he  may 
difpofe  of  his  Eftate  as  if 
there  were  nonej  fo  if  the 
Freeman  compounds  with 
his  Wife  before  Marriage  for 
her  Cuftomary  Parr,  it  is  the 
fame  as  if  no  Wife.  ^   527 

If  a  Freeman  has  advanced  his 
Child  on  Marriage,  and  the 
Certainty  of  that  Advance- 
ment does  not  appear  under 
Vol.  II. 


the  Freeman's  Hand,  this 
is  to  be  taken  as  a  full  Ad- 
vancement ;  but  the  Free- 
man's Declaration  alone  in 
his  Will  that  he  has  fully  ad- 
vanced his  Child,  is  not  o£ 
it  felf  fufficient  Evidence. 
Tage  $27 
A  Freeman  by  his  Will  gives 
35/.  to  his  Daughter,  pro- 
vided thai  if  flic  refufe  to 
give  a  Releafe,  or  put  the 
Executors  to  any  Trouble, 
then  her  Legacy  of  35/.  to 
go  over  to  her  Sifter's  Chil- 
dren ;  the  Daughter  claims 
her  Orphanage  Part,  and  the 
Husband  joins  in  the  Claim, 
and  does  not  claim  the  35  /. 
Legacy;  decreed  the  Daugh- 
ter and  her  Husband's  claim- 
ing the  Orphanage  Part  was 
a  Forfeiture,  and  that  the 
35  A  being  vefted  in  the  De- 
vifee  over,  Equity  will  not 
deveft  ir.  528 


lunaticft.    Sec  alfo  Coillt  Of 
Cljnnceip* 

A  Lunatick  is  never  to  be  Iook« 
ed  on  as  defperate.  265 

No  Objection,  that  the  Com- 
mittee of  the  Lunatick's  Per- 
fon  is  the  next  of  Kin,  and 
will  on  his  Death  come  in 
for  a  Share  by  the  Statute 
of  Diftribution  ;  it  being  for 
the  Intereft  of  the  next  of 
Kin  to  prolong  the  Lunatick's 
Life,  whereby  the  perfonal 
Eftate    will    be    cncreafed. 

544>  (63^) 
Father  or  Uncle   devifes    the 

Cuftody  of  a  Lunatick's  Son 

8  Z  or 
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or  Nephew, 
twenty-one  j 


who  is  above 
this  is  void. 
"Page  (638) 
Tlie  Court  will  not  grant  the 
Cuftody  cf  the  Lunatick's 
Perfon  to  the  next  Heir ; 
but  the  being  entitled  to  a 
Share  of  the  perfonal  Eftatc 
by  tlie  Statute  of  Diftribu- 
tion  is  no  Objedion.  {ibid.) 
Inconvenient  to  grant  the  Cu- 
ftody of  the  Lunatick  to 
two.  {ibid.) 


^Maintenance. 

A  Father  gives  a  Legacy  to 
an  Infant  Child  payable 
at  twenty-one ,-  in  what  Cafe 
and  in  what  Manner  the 
Court  will  allow  Mainte- 
niince  to  the  Infant  out  of 
the  Legacy  before  it  is  due. 

21 
Ufual  for  the  Court,  where 
younger  Children  are  left 
dcftitutc,  to  make  fuch  a 
liberal  Allowance  to  the 
Guardian  of  the  eldcft,  as 
that  he  may  thereout  be  en- 
abled to  maintain  all  the 
Children.  22 

So  where  a  Legacy  has  been 
dcvifed  over  in  cafe  of  the 
Legatee's  dying  before  twen- 
ty-one, the  Infant  Legatee 
has  been  allowed  a  Mainte- 
nance   out   of   the   Intercft. 

ibid. 
A  rcvcrfionary  Term  for  rai- 
fing   Maintenance   and  Por- 
tions for  Daughters  fliall,  in 
cafe  of  Neceflity,   be  mort- 


gaged to  pay  cither,  nnd 
when  fallen  into  PoUcfTion^ 
fliall  pay  all  the  Arrears  of 
Maintenance  incurred  before 
it  came  into  Poffcli'ion.  Tage 

179 

Maintenance  Money  for  a 
Child  not  to  be  taken  as  an 
Advancement.  449 

By  a  Marriage  Settlement 
Maintenance  for  Daughters 
is  made  payable  Half-yearly 
at  Lady-dny  and  Michnel- 
n/as,  until  the  Portions  be- 
come payable,  which  is  at 
eighteen  or  Marriage  j  a 
Daughter  attained  her  Age 
of  eighteen  the  i6th  of  Ju- 
gtiji ;  decreed  to  have  her 
Maintenance  pro  rata  from 
the  laft  Ladj-day  till  the 
Time  of  her  attaininsr  cigh- 
teen.  501 


^arriiljye.   See  alfo  under  Tit. 

15nron  anti  Jfcnie,   Jgree- 

vients  071  Marriage^  fee  un- 
der $lQ:rcement» 

Rejiraints  on  Marriage, 

One  dcvifcs  the  Rcfidue  of  his 
perfonal  Eftate  \oJ.S.  pro- 
vided (lie  marries  with  the 
Confent  of  his  two  Execu- 
tors ;  on  the  Death  of  one 
Executor,  the  Condition  be- 
ing a  fubfcquent  one  is  be- 
come impolfible,  and  flic 
may  marry  without  the  Con- 
fent of  the  Survivor.     (626) 

Where  there  is  a  Condition, 
that  a  I'eme  fiiall  marry 
with  the  Confent  of  two 
Executors,  and  one,  without 

Rcafon, 
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Reafon,  is  againft  the  Match, 
the  Court  will  difpencc  with 
his  Confent.        'Page  (628) 


gaffer  tm  Setuant 

Father,  on  binding  his  Son  Ap- 
prentice, gives  Bond  in 
1000/.  for  his  Son's  Fideli- 
ty j  the  Son  imbczils  2co/. 
which  the  Father  pays,  but 
defircs  the  Maftcr  not  to 
trull  his  Son  any  more  with 
the  Caili ;  the  Maftcr  docs 
truft  the  Apprentice  again 
with  his  Cafh,  and  is  negli- 
gent in  calling  him  to  Ac- 
count ;  the  Son  imbczils 
1000/.  morcj  the  Father  is 
liable,  but  not  to  anfwcr 
more  in  the  Whole  than 
loco/,    including    the    firft 


200 1, 


288 


Sufficient  if  a  Mafter's  Report 
is  filed  before  any  Prcxccd- 
ings  had  thereon,  tho'  not 
within  four  Days  after  it 
was  made.  517 

Not  ufual  to  have  Reports  of 
Receiver's  Accounts  Confirm- 
ed. 661 

Where  100/.  is  charged  upon 
a  real  Eftate,  which  Eftatc 
itfclf  comes  to  the  Perfon 
entitled  to  the  Money,  if  in 
pee,  the  Charge  is  merged  j 
but  where  the  100/.  charged 
is  fccured  by  a  Term  or  other 


legal  Eftate  in  a  third  Per- 
fon, there  the  Charge  is  not 
merged  j  nor  if  the  Eftate, 
which  comes  to  the  Perfon 
entitled  to  the  Money,  be 
only  an   Eftatc-tail.     Tagc 

(604) 

^efTcngcn    Vide  J3^occf0« 


^ifplcatiiii0» 

Court  will  not  relieve  on  a 
Matter  purely  of  Mifpiead- 
ing'  70 

One  feifed  in  Foe  conveys  the 
Landi,  and  all  Trees  and 
Mines,  to  Truftees  in  Fee, 
to  the  Ufo  of  A.  for  Lite, 
Remainders  over  j  A.  cannot 
open  the  Mines  or  cut  down 
the  Trees.  24  ^ 

Tenant  for  Life  of  Coal-Mines 

may  op-jn  new  Pits  or  Shafts 

.  for  the  working  of  the  old 

Vein  of  Coals.  388 

Hi^zardous  to  grant  an  Injunc- 
tion to  (lay  the  working  of 
a  Coal-Mine.  389 

One  feifed  of  Lands  wherein 
there  are  Coal- Mines  not 
opened,  fettles  the  Prcmifics 
on  /I.  in  Tail,  Remainder 
to  B.  for  Life ;  A.  opens 
the  Mines  and  works  them, 
and  dies  without  liluc;  y>'. 
may  continue  working  in 
all  Mines   lawfully  opened. 

ihid. 

flDoUUlBI*     Vide  CltljCg* 
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One  by  Will  made  in  JEvglatid 
dcvifes  All  Aiin-Tiity  in  Truft 
for'  his  Wife  out  of  Lands 
in  Ireland^  the  Teftator,  iiis 
Wife  and  the  Truftee  re- 
siding in  Ejigland  j  the  An- 
nuity fhall  be  paid  in  ILng- 
laridy  and  in  EngUP}  Money, 
and  the  Eftate  bear  the 
Charge     of     the     Return. 

Tage  88 

So  if  one  in  JlTi^lmid  gives  by 
Will  a  Legacy  out  of  Lands 
in  Ireland^  the  Legacy  fliall 
be  paid  in  'Evgla}id^  and  in 
ILngJiJIj  Money.  8p 

Money  has  no  Ear-Mark,  and 
if  inverted  in  Lands  and 
other  Things,  cannot  be  pur- 
fued  i  wherefore  if  a  Re- 
ceiver of  Rents,  or  an  Exe- 
cutor in  Truft,  lays  out 
the  Rents  or  Aflets  in  a 
Purchafe  of  Lands  in  Fee, 
and  dies  infolvent,  the  Pur- 
thafe  will  not  be  liable; 
but  if  fuch  Receiver  or  Exe- 
cutor in  Truft  docs  by  Wri- 
ting own  that  fuch  Purchafe 
was  made  with  the  Truft 
Money ;  this  is  a  fufficient 
Declaration  of  Truft  to  bind 
the  Eftate.  415 

Motley  agreed  to  he  laid  out  in 
Land.  See  Tit.  Sffrermcnt, 
and  Matters  controverted  be- 
tu:ee7i  the  Heir  and  Execti- 
tor,  under  Tit.  ^fir. 


i^ojtgaffc*  Vide  jntcrejt,  and 
aifo  ^mititlt^. 

Redetnptiou  and  Foredofure, 

A  Bill  in  Equity  will  not  lie 
to  redeem  a  Mortgage  of 
Chambers  in  the  Inns  of 
Court,  but  the  Plaintiff  mufl: 
apply  to  the  Bench,  or  to 
the  Judges  of  the  Society  ; 
fecns  if  on  Application  to  the 
Bench  they  refer  the  Plain- 
tiff to  his  Remedy  in  Equity. 
'Page  511 

One  poffeffcd  of  a  renewable 
Term  mortgages  it  to  J,  S. 
who  gains  a  new  Term  from 
the  original  Landlord  ta 
commence  after  the  old  one; 
this  new  Term  fhall  be 
fubjeft  to  the  old  Equity  of 
Redemption.  ibid. 


Mortgage  and  Tender  of  Mc-_ 
7iey  dne  thereon. 

As  to  a  Tender  of  Mortgage 
Money,  there  ought  to  be 
reafonablc  Notice  of  paying 
it  in  ;  and  if  the  Tender  be 
infifted  on  to  flop  Intereft, 
tlie  Money  muft  be  kept 
dead  from  that  Time,  bc- 
caufe  the  Party  is  to  be 
nncore  prift.  Six  Months 
Notice  is  given  to  pay  in  the 
Mortgage  Money  at  Lifi- 
colns  Inn  Hall ;  tho'  this  be 
not  the  Place  mentioned  in 
the  Provilo  of  the  Deed,  yet 
where   Money   was   lent  in 

Town, 
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Town,  and  no  Objeiflion 
made  to  the  Notice,  no  Rea- 
fon  for  a  pcrfonal  Tender, 
or  to  make  a  Man  carry  a 
great  Sum  to  a  Perfon  in  the 
Country.  'Page  378 

Js  to  Iwying  in  of  Incinn- 
hrajices^  and  ivkat  Uje  may 
he  made  thereof^  vide  under 
Tit.  S)CCliritiC!5* 


the  former  Articles,  will  take 
Place  thereof.         'Page  439 

A  Purchafe  pendente  lite,  tho' 
without  Notice,  and  for  a 
valuable  Confideration,  yet 
fliail  be  fet  afide.  482 

There  feems  not  to  be  the  fame 
Reafon  for  obliging  People 
to  take  Notice  of  the  filing 
of  a  Bill  as  of  a  Decree.  483 


l5fUJ  Eiuet:  dlatcr* 

HUsband  (eifed  in  Right  of 
his  Wife  of  a  Share  in 
the  New  Ri'ver  Water ;  the 
"Wife  cannot  be  barred  with- 
out a  Fine,  and  where  they 
both  without  a  Fine  mort- 
gage fuch  Share,  the  Wife's 
paying  Intereft  after  the 
Husband's  Death  will  not 
affirm  fuch  Mortgage.      127 


l5otice.  Vide  alfo  ^O^tiJuD:^ 
anti  CcntiCL*  of  ^oncp  Due 
tijcceon* 

Husband  by  Marriage  Articles, 
in  Conhderation  of  the  Mar- 
riage and  of  a  Portion,  co- 
venants to  fecure  by  a  Term 
out  of  particular  Lands,  Por- 
tions for  Daughters;  there 
is  Iffue  by  the  Marriage  a 
Daughter,  and  the  Wife  dies, 
after  which  the  Husband  on 
a  fecond  Marriage  fettles 
Part  of  thefe  Lands  included 
in  the  Term  ;  fuch  Settle- 
ment, if  without  Notice  of 
Vol.  II. 


CWiijation*    See  Xono* 


^W\tt  aun  ©fficci% 

WHERE  the  Suitor  has 
paid  the  Officer  his 
Fee,  and  he  negleds  his 
Duty,  by  which  the  Suitor's 
Procefs  becomes  irregular, 
the  Suitor  is  to  pay  the  Cofts 
to  the  other  Side,  but  fliall 
recover  them  again  from  the 
Officer,  (657) 

And  though  the  Officer  in  fuch 
Cafe  dies,  his  Executor  will 
be  ordered  to  pay  the  Cofts 
out  of  Affets,  it  being  Matter 
of  Contrad,and  therefore  not 
dying  with  the  Perfon.   ibid. 

^v^W\^    Sec  jtonnoiu 


£)utlaiu?in 

J.  is  indebted  to  S-  who  out- 
laws J.  and  C.  having  Goods 
of  J.  in  his  Hands,  B.  brings 
a  Bill  againfl:  C.  to  difcover 
what  Goods  of  y/.  C.  has ; 
(7.  may  demur  for  that  'B-. 
9  A  makes 
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makes  no  Title  to  the  Goods, 
as  having  no  Grant  from  the 
Crown ;  alfo  for  that  the 
Attorney  General  ought  to 
be  made  a  Party.    '■Page  269 


BY  the  Statute  of  11  d  '  2 
W.  3.  ca^.  4.  a  Papifl:  is 
difabled  not  only  from  pur- 
chafing  Lands  himfelf,  but 
alfo  from  taking  Lands  either 
by  Dcvife  or  Settlement,  the 
Word  Trirchafe  being  ufed  in 
Contradiftindion  to  the  Word 
'Defceftt.  3,  3^1 

So  if  Lands  are  devifed  to  be 
fold  in  Truft  in  the  firft  Place 
to  pay  Debts  and  Legacies, 
and  to  pay  the  Surplus  to 
J.  S.  a  Papift ;  J.  S.  is  ren- 
dered incapable  of  taking 
the  Surplus,  forafniuch  as 
it  is  a  Profit  ariiing  out  of 
Land,  and  fuch  Devifec  by 
laying  down  the  Money  may 
prevent  the  Sale.  5 

A  Papift  conforming  at  eigh- 
teen incapable  of  taking 
Lands  devifed  to  him  under 
that  Age.     £//^rc.  6 

Secns  where  at  the  Time  of 
the  Devife  fuch  Perfon  is  fo 
young  as  not  to  be  able  to 
chufe  or  underftand  any  Re- 
ligion, ibid,  d^  135 

Dcvife  of  Lands  to  Truftees  in 
Truft,  if  the  eldcft  Son  of 
J.  turn  Proteftant,  then  to 

•  fuch  eldeft  Son  j  this  a  good 
Devife,  not  to  a  Papift,  but 
to  a  Proteftant.  ^  3  2 

4 


Dcvife  to  A.  a  Proteftant  for 
Life,  Remainder  to  S.  a 
Papift  for  Life,  Remainder 
to  C.  a  Proteftant  j  ^.  dies, 
S.  being  a  Papift  is  difabled 
to  take,  and  C.  fiiall  take 
prcfently  in  the  dune  Man- 
ner as  if  the  Remainder  had 
been  to  a  Monk.     Tage  362 

Devife  of  Lands  to  A.  for  Life, 
Remainder  to  B.  a  Papift 
for  Life,  Remainder  to  Tru- 
ftees for  the  Life  of  B.  in 
Truft  to  let  S.  take  the  Pro- 
fits, and  to  preferve  the  con- 
tingent Remainders  ;  the 
Truft  to  let  B.  the  Papift 
take  the  Profits  is  void,  but 
the  Truft  to  preferve  the 
contingent  Remainders  good^ 
and  in  this  Cafe  the  Grantor 
and  his  Heirs  being  Prote- 
ftants  fliall  have  the  Pro- 
fits during  the  Life  of  the 
Papift,  after  \vhofe  Death 
they  fliall  go  to  S.'s  Son, 
being  a  Proteftant.  ibid. 

If  a  Papift  was  above  the  Age 
of  eighteen  and  fix  Months 
when  the  Statute  of  1 1  CJ 
12  IV.  3.  againft  Papifts  was 
made,  he  is  out  of  the  for- 
mer Claufc  of  that  Statute. 

564 


Jpiiiriipfjcriuilia* 

BD7ia  Taraphcrjialia  not  to  be 
allowed  to  the  Widow  where 
there  are  not  Affets  at  the 
Death  of  her  Husband,  tho' 
contingent  Affets  afterwards 
fall  'n\;  [ecus  of  a  fpccific 
Legacy.  79 


Li:;blo 
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Liable  only  in  Favour  of  Cre- 
ditors, not  of  the  Heir,  nor 
confcqucntly  of  a  Dcvifcc 
who  ftands  in  the  Place  of 
the  Heir.  ^^^^544 

parol  agreement*    Vide  a- 

greeiiitnt  Tarot 
JPni'Ol  OiOCJlCC.      Vide  ^1)1= 

ccncc* 


The  Parfon  is  a  Corporation 
for  taking  of  Landi  for  the 
Benefit  of  the  Church,  as  the 
Church- wardens  arc  for  pcr- 
fbnal  Things.  1 26 


parties. 

J.  is  indebted  to  B.  who  out- 
laws jj.  and  C  having 
Goods  of  J.\  in  his  Hands, 
S.  brings  a  Bill  againft  C 
to  difcover  what  thefe  Goods 
are;  the  Attorney  General 
ought  to  be  a  Party.         269 

One  devifes  that  his  Execu- 
tors fliould  fell  his  Lands, 
and  leaves  two  Executors, 
one  whereof  dies,  and  the 
other  renounces,  and  Adnii- 
niftration  is  granted  to  J. 
who  brings  a  Bill  againft  the 
Heir  to  compel  a  Sale  ;  whe- 
ther the  Renouncing  Execu- 
tor, in  whom  the  Power  of 
Sale  Collateral  to  the  Exe- 
cutorfliip  was  verted,  ought 
not    to    be    made   a  Paity. 

3oS 


Two  obligors  in  a  Bond  bound 
jointly  and  fevcrally,  and 
one  dies,  the  Executors  of 
the  deceafed  Obligor  may  be 
fucd  in  Equity  for  the  Debt, 
without  making  the  furvi- 
ving  Obligor  a  Party.    'Page 


313 


An  old-  Mortgage  is  made  to 
S.  for  350/.  who  in  T705 
makes  an  Under-Mortgage 
to  C.  for  300/.  C.  brings  a 
Bill  to  foreclofej  S.  the  ori- 
ginal Mortgagee,  or  in  Cafe 
of  his  Death  his  Reprefenta- 
tives,  ought  to  be  made  Par- 
ties. (643) 


partners  anu  partncrfljip* 

It  is  a  Refolution  of  Conveni- 
ence, that  in  cafe  of  joint  Tra- 
ders becoming  Bankrupts,  the 
joint  Creditors  fliall  be  paid 
out  of  the  PartnerfliipEffeds, 
and  the  feparatc  Creditors 
out  of  the  feparate  Effefts,- 
and  if  any  Surplus  of  the 
Partncrfliip  Effetts,  after  all 
the  Partnerfhip  Debts  paid, 
the  feparate  Creditors  to 
come  in ;  and  fo  cw  oerfu 
the  Partnerfhip  Creditors  to 
come  in  on  a  Surplus  of  the 
feparate  Eftate.  500 

Two  joint  Traders  becoming 
Bankrupts,  firft  there  is  a 
joint  Comrailfion,  and  the 
Commifl'ioners  allign  ;  after- 
wards feparate  Commidlons 
and  Alignments  under  them ; 
the  Court  held  that  the  Af- 
fignmcnt  under  the  tirft  Com- 
miflion  conveyed  all  the 
Bankrupt's 
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Bankrupt's  Eftatc,  both  joint 
and  fcvcralj  and  confequent- 
ly  that  the  Conveyance  un- 
der the  feparate  Commiffion 
was  void.  ^age  500 


On  a  Bill  to  fettle  the  Bounda- 
ries of  a  Manor,  it  was  de- 
creed that  each  Party  iliould 
give  to  the  other  a  Note  of 
their  Boundaries,  in  order  to 
have  the  Matter  tried  in  a 
feigned  Iffuc ;  and  the  IlTue 
being  found  for  the  Defen- 
dant on  three  Trials,  he 
was  not  only  allowed  the 
Cofts  of  all  the  Trials  at 
Law,  but  alfo  thofe  in  E- 
quity  ;  in  regard  the  Defen- 
dant had  no  Bill,  and  the 
Plaintiff  might  have  tried  it 
at  Law,  without  coming 
into  Equity.  ,      376 

On  a  Bill  of  Partition  no  Cofts 
of  either  Side,  becaufe  it  is 
for  the  Benefit  of  both  Par- 
tics,  ihid. 

Lands  arc  conveyed  in  Truft, 
as  to  one  Moiety  to  A.  an 
Infant  in  Tail,  as  to  the  o- 
ther  to  B.  who  is  of  Age  in 
Tail;  A.  the  Infant  brings  a 
Bill  for  a  Partition  ;  where- 
upon the  Court  decreed  a 
Partition,  but  that  the  Tru- 
llccs  ill  on  Id  not  convey  till 
the  Infant  was  of  Age,  that 
he  might  join  in  confirming 
the  Partition.  518 

I 


Stoppage  no  Payment  at  Law 
nor  in  Equity,  unlefs  under 
fpecial  Circumftances,  and 
in  cafe  of  mutual  Dcmand5, 
where  the  Ballance  only  is 
the   Debt.  ^age  128 

A  Receipt  indorfed  figned  by 
the  Seller  for  the  Purchaie 
Money ,  if  the  Money  be 
not  really  paid,  is  of  no  A- 
vail.  295 

'Payment   of  a  Legacy,    vide 

'JLcffacp  anD  LnTater* 


General  'Payment^  how  it  fljaU 
he  applied. 

In  a  Bill  to  compel  a  Per- 
formance of  an  Agreement 
to  transfer  Torh-Buildrngs 
Stock,  the  Bill  alledged,  that 
the  Plaintiff  paid  6  d.  as  Ear- 
nefl:,  and  the  Plea  faid  the 
Defendant  did  not  receive 
or  accept  it  as  Earncft  ;  the 
Plea  ill,  it  not  being  mate- 
rial how  or  in  what  Manner 
the  Defendant  received  or 
accepted  it,  but  how  the  o- 
ther  paid  it,-  for  qtiicqrjid 
fohitvr  /bhitnr  ad  luoduin 
[ohentis.  308 


Peer, 

A  Peer  difinheritcd  by  his  An- 
ceftor  is  intitled  to  the  Fa- 
vour of  the  Court,   and  on 


Bill  and  Anfwer,   to 


have 
the 
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the  Family  Deeds  brouglit 
before  the  Mafter,  in  order 
to  fee  whether  any  Thing 
can  be  dilcovered  to  his  Ad- 
vantage, ^age   1 77 

Ingratitude  to  the  Crown  for 
a  Peer  to  devife  away  the 
Eftate    from    the    Honour. 

178 

A  Scqueftration  Nifi  is  the  firft 
Procefs  a2;ainft  a  Peer  or 
Member  of  the  Houfc  of 
Commons;  but  if  there  be 
a  Scqueftration  A''//?  again  ft  a 
Peer  for  want  of  an  Anfwcr, 
and  the  Peer  puts  in  an  An- 
fwer  which  is  infufficient,  yet 
the  Order  for  a  Sequeftra- 
tion  ihall  not  be  abfolutc, 
but  a  new  Sequeftration  Niji 
ihall  ilTue.  385 


PCfpCtltitp*  See  alfo  Limita- 
tions 0/  ''I'ernis  for  Tears  un- 
der Tit.  effatc. 

A  Perpetuity  defined.  620 


l^crfciiial  €ffatc* 

Where  the  perfonal  Eftate  fijall 
he  applied  to  exoueratt:  the 
Real,  vide  Ecal  CftatC* 

One  devifes  Lands  to  Truftccs 
in  Fee,  in  Truft  to  apply 
the  Profits  thereof  until  Sale 
for  the  Benefit  of  all  his  four 
Children,  and  the  Survivors 
and  Survivor  of  them  equal- 
ly, and  on  farther  Truft,  that 
as  foon  as  the  Truftees  fliall 
fee  ncccftary  they  fhall  fell 
the  Prcmiflcs,  a)id  apply  the 
.  Vol.  II. 


Money  for  the  Benefit  of  his 
four  Children  equally,  to 
be  paid  at  twenty-one  or 
Marriage  j  J.  the  eldeft  of 
the  four  Children  attains 
twenty-one,  marries,  dies 
without  Irtue  inteftatc,  and 
leaving  a  Wife;  decreed  that 
the  Lands  being  in  all  E" 
vents  devifed  to  be  fold,  tho' 
the  Time  for  Sale  was  left 
to  the  Executors,  was  per- 
fonal Eftate,  and  J.'s  Widow 
muft  have  a  Moiety  of  his 
Share,  and  that  the  Profits 
of  the  Land  until  Sale  muft 
go  as  the  Money  arifing  up- 
on Sale  would.  'Page  320 
An  Eftate  for  three  Lives 
granted  to  J.  his  Executor,^ 
and  Adminiftrators,  is  a  per- 
fonal Eftate,  and  will  on 
J.\  Death  be  liable  to  his 
Debts  by  Simple  Contraft, 
as  a  Lcafe  for  Years  would 
be.  381 


pantation0. 

When  an  Application  is  made 
for  a  Sequeftration  to  the 
Foreign  Plantations,  it  ought 
to  be  to  the  King  in  Council. 

262 

So    an    Appeal    from    Decrees 

made  in  the  Plantations  lies 

only  to  the  King  in  Council. 

ibid. 

Plate* 

2r  ivhat  Words  it  /hall  pafi, 
fee  e.CpcatlOlt  of  CeojDjJ. 


9  B 


JPlea* 
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Pea, 

On  a  Suggeftion  of  grofs  Fraud, 
the  Court  will  upon  an  ori- 
ginal Bill  over-rule  a  Pica 
of  a  Decree  and  a  Report 
made  and  confirmed  thereon, 
if  the  Suggeftion  of  Fraud 
be  not  denied.         7 age  73 

Where  the  Defendant  infilts  on 
the  Benefit  of  the  Statute  of 
Limitations  by  way  o^'  An- 
fwer,  he  fliall  at  the  Hear- 
ing have  the  like  Benefit  as 
if  he   had   pleaded  it.      145 

On  Time  given  to  anfvvcr,  a 
Defendant  may  put  in  a 
Plea,  for  that  is  as  an  An- 
fwer,  and  on  Oath.         464 


Po^tionss  0?  p?o\Jifiau  fo? 
Cljiiti?en>  Vide  i^nintc= 
nance ;  s\^Q.L,egacies  or  Tor- 
tio7is  -vejied  under  Tit.  jLc-- 
n;acp  -,  vide  T'nifi  for  raijing 
Portions  and  ^Payment  of 
Tiehts  under  Tit.'-Cruf!* 

One  has  feveral  Daughters,  and 
being  feifed  in  Fee  charge* 
his  Lands  with  1000  /.  a- 
piecc  to  his  Daughters,  pay- 
able at  twenty-two  or  Mar- 
riage, and  if  any  die,  then 
to  the  Survivors,  but  no  Time 
limited  when  the  additional 
Portion  fliall  be  paid  to  the 
furviving  Daughters;  if  one 
dies  unmarried  before  twen- 
ty-two, the  additional  Por- 
tion fliall  not  be  paid  to 
the  furviving  Daughters  un- 
til  the    dcceafed    Daughter 


fliould  have  come  to  twen- 
ty-two. Tage  271 

If  I  fecurc  a  Portion  to  a  Child 
by  Deed  payable  at  twenty- 
one,  out  of  Land,  and  the 
Child  dies  before  twenty- 
one,  the  Portion  fliall  link 
into  the  Land,  and  not  go 
to  the  Executors;  fo  if  I 
devife  a  Portion  to  a  Child 
out  of  Land,  payable  at 
twenty-one,  and  the  Child 
dies  before  twenty-one,  the 
Portion  fliall  fink;  alfo  it 
fhail  fink  as  well  for  the 
Benefit  of  the  Hares  facips 
as  of  the  Hares  natus\  fo 
tho'  the  Money  given  to  the 
Child  be  not  faid  to  be  for 
a  Portion,  if  it  appears  to 
be  fo  in  Fad.  If  by  the 
Will  the  Portion  be  given 
out  of  the  real  and  pcrfonal 
Eftate,  payable  to  the  Child 
at  twenty-one,  and  the  Child 
dies  before  that  Time,  then 
fo  much  as  will  arifc  out  of 
the  pcrfonal  Eftate  fliall  go 
to  the  Executors  or  Admi- 
niftrators,  but  what  would 
arifc  out  of  the  Land  muft 
fink.  276 

Where  there  is  a  Provifo  in  a 
Will,  that  in  cafe  what  is 
left  to  one  Daughter  fliall 
exceed  in  Value  what  is  gi- 
ven to  another,  the  former 
fliall  refund  fro  ta7ito  : 
What  is  given  to  any  of  the 
Daughter's  Children  is  to  be 

.  looked  upon  as  given  to  the 
Daughter  herfelf.  345 

Husband  by  Marriage  Settle- 
ment fecurcs  a  Portion  for 
Daughters  of  the  Marriage 
in    Default   of   Ifiuc   Male  ; 

thcic 
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there  is  one  Daughter  only  j 
the  Husband  furvives  that 
Wife,  marries  again,  leaves 
Illue  by  his  (bcond  Wife,  and 
dies  inteftate,  the  Daughter 
by  the  fir  ft  Marriage  being 
an  Infant,  and  her  Portion 
not  then  duej  if  the  Daugh- 
ter lives  till  the  Portion  is 
due,  it  is  an  Advancement 
pro  tanto,  and  muft  be 
brought  into  Hotchpot  as  to 
the  other  lifuc,  'Page  43  5 
Portions  fecurcd  by  Settlement 
out  of  Land,  or  articled  fo 
to  be,  are  not  to  be  paid 
out  of  the  perfonal   Eftate. 

437 
Provifion  for  a  Child  by  a  Fa- 
ther by  Will  not  to  be 
brought  into  Hotchpot,  nor 
a  Provifion  of  Land  for  an 
Heir.  440 

Ufual  at  the  Time  of  making 
the  Statute  of  Diftribution 
to  provide  for  Children  by 
Settlement ;  for  which  Rea- 
fon  a  Provifion  by  Settle- 
ment is  to  be  taken  as  an 
Advancement /ire  fn/^/o.  448 


Poffifailitp^ 

Two  article,  that  whatever 
,  J.  S.  fliall  by  his  Will  leave 
to  either  of  them  ffrould 
be  equally  divided  betwixt 
both ;  fuch  Agreement  good, 
and  fliall  be  carried  into 
Execution  by  this  Court ;  al- 
fo  if  after  this  one  of  tlicm 
contrives  that  jf.  S.  fliall  j 
leave  Part  of  his  Eftate  to  ] 
a  third  Perfon    in  'J'ruil  for  I 


I      him,   this  is  within  the  Ar- 
ticles. "Page  182 
Poffibijity  is  aflignablc  in  Equi- 
ty for  a  valuable  Confidcra- 
tion.  (<5o8) 


ipciuci-  anu  Crccuticn  tljcrcof. 

//^  ivhat  Cafes  Equity  will  help 
a  dcfeoiice  Exscutiou  of  a 
'Power. 

Tenant  for  Life  with  Power 
to  make  a  Jointure,  Re- 
mainder over.  Tenant  for 
I,ife  covenants  to  make  a 
Jointure  to  a  Wife  in  Confi- 
dcration  of  Marriage  by  Vir- 
tue of  his  Power  or  other- 
wife,  of  500/.  per  Aiijwm^ 
and  dies  before  making  the 
Jointure  i  Equity  will  make 
it  good.  222 

Husband  having  a  Power  to 
make  a  Jointure  to  his  Wife 
by  Deed,  does  it  by  Will, 
and  flie  has  no  other  Provi- 
fion i  Equity  will  make  this 
good,  489 

Being  only  a  defcftivc  Execu- 
tion of  a  Power  j  [ecus  of 
a  Non-execution.  490 

Baron  and  Feme  feifed  in  Fee 
in  Right  of  the  Feme,  by 
Deed  and  Fine  fettled  the 
Premifles  to  the  Ufe  of  the 
Baron  and  Feme  for  their 
Lives,  Remainder  to  their 
firft,  ^c.  Son  in  Tail,  Re- 
mainders to  the  Daughters  in 
Tail,  Remainder  to  the  Huf- 
band  and  Wife  and  their 
Heiis,  with  Power  to  the 
Baron  during  the  jouit  Lives 

of 


A  Table  of  the  Principal  Matters. 


of  him  and  his  Wife,  by  his 
laft  Will,  or  any  Writing  pur- 
porting to  be  his  laft  Will  un- 
der Hand  and  Seal,  atteftcd 
by  three  WitnclTcs,  if  Baron 
dies  before  his  Wife,  to  charge 
the  Premises  with  2000/. 
The  like  Power,  mutatis  mu- 
tandis-i  to  the  Wife,  if  flie  die 
Hrft,  to  charge  the  Preniiilcs 
with  the  like  Sum ;  Huf- 
band  by  Will  under  his  Hand 
attefted  by  three  Witneflcs, 
but  not  fealcd,  charged  the 
Prcmillfs  with  2000/.  held 
void,  being  without  a  Seal. 
^age  506 

Equity  aids  a  dcfe^ftive  Execu- 
tion of  a  Power,  if  for  a 
valuable  Confideration,  and 
this  againft  a  Remainder- 
man, or  one  not  claiming 
under  the  Power.  (<52  3) 

Tenant  for  Life  with  Power  to 
make  a  Jointure  of  100/.  fer 
jinnnm  for  every  1000/. 
which  he  has  with  his  Wife; 
may  make  feveral  Jointures 
for  every  looo/.  which  he 
receives  with  her  ;  and  if 
fuch  Tcnaiit  for  Life  has  re- 
ceived any  Portion  for  which 
he  has  made  no  Jointure, 
the  Remainder-man,  on  his 
Death,  will  be  compellable 
to  make  the  Jointure;  but 
the  Court  will  not  compel 
the  Remainder-man  to  make 
a  Jointure  where  the  Portion 
d<  pcnds  on  a  Contingency, 
or  it  is  doubtful  whether  it 
will  ever  be  paid.  (^48) 


Poturr  of  Het)ocatioiT. 
Ec\)ocntioiu 
I 


See 


p^eroryatiDc  of  Vqz  Crolun. 

When  an  Application  is  made 
for  a  Sequeftration  to  the 
foreign  Plantations,  it  ought 
to  be  to  the  King  in  Coun- 
cil. 'Page  262 

So  an  Appeal  from  a  Decree 
made  in  the  Plantations  lies 
only  to  the  King  in  Coun- 
cil, ibid. 

J.  is  indebted  to  B.  who  out- 
laws.^, and  C.  having  Goods 
of  J.'s  in  his  Hands,  jj.  brings 
a  Bill  againft  C  for  a  Drf- 
covery  thereof  ;  he  ought 
fiirft  to  have  a  Grant  of  thefe 
Goods  from  the  Crown , 
which  is  not  de  jr/re,  but 
ex  gratia.  269,  270 


P?cfentation  to  a  CljurcO  0? 
CDapcl. 

If  an  Advowfon  only  be  mort- 
gaged, and  becomes  void,  it 
feems  the  Mortgagee  is  to 
prefent,  efpecially  if  in  the 
Deed  the  Agreement  be  that 
he  fhall  prefent ;  but  where 
one  mortgages  a  Manor  with 
an  Advowfon  appendant,  and 
the  Church  becomes  void, 
the  Mortgagee,  though  in 
Poftcflion,  lliall  not  prefent 
until  the  Mortgage  is  fore- 
clofed.  404 

Mortgagee  of  an  Advowfon 
prefents  ;  the  Bill  brought 
by  the  Mortgagor  muft  be 
within  fix  Months,  in  the 
fame  Manner  as  a  J^uare 
If/ipedit.  405 
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If   an      AmbafTador's    Servant 

brings  a  Bill,  he  muft  give 

Security  to  anfwer  Cofts,  as 

being    a   Pcrfon    privileged. 

'Page  45  2 


P^OCefi^*  Sec  more  under  Cotl^ 

tempt* 

Suhpacna. 

Where  an  Infant  is  Defendant, 
the  Service  of  the  Suhpccua 
to  hear  Judgment  muft  be 
on    the   Guardian,    not    on 


the  Infant. 


(^43) 


Seqnejlration. 


The  Court  of  Chancery  in 
Ef2gla?id  may  grant  a  Sc- 
queftration  againft  the  De- 
fendant in  Ireland,  but  it 
muft  be  after  a  Scqueftration 
taken  out  here,  and  NvUa 
hofia  returned.  261 

When  an  Application  is  made 
for  a  Scqueftration  to  the 
Foreign  Plantations,  it  ought 
to  be  to  the  King  in  Council. 

262 

Where  the  Sheriff  has  the  A- 
merciaments,  as  in  London-^ 
the  Courfc  was  to  grant  a 
Mefl'enger  to  bring  in  the 
Body  on  a  C^pi  Corpvs  re- 
turned i  but  now  the  Prac- 
tice is  to  deny  a  Mcftenger, 
and  order  the  Sheriff  to  bring 
in  the  Body,  clfe  the  Sheriff 
to  pay  the  Plaintiff  all  the 
Cofts.  301 

Vol.  II. 


A  Scqueftration  Kifi  is  the  firft 
Procefs  againft  a  Peer,  or 
Member  of  the  Houfc  of 
Commons ;  but  if  there  be 
a  Scqueftration  Nijl  againft  a 
Peer  for  want  of  an  Anfwer, 
and  the  Peer  puts  in  an  An- 
fwer, which  is  infufficient, 
yet  the  Order  for  a  Scque- 
ftration (liall  not  be  abfoiutc, 
but  a  new  Scqueftration  Nijl 
fhall  iffuc.  'Pag'^  3^5 

Latterly  the  Pradice  has  been, 
that  if  the  Defendant  ap- 
pears to  a  Bill,  and  ftands  out 
in  Contempt  to  a  Scqueftra- 
tion, the  Caufe  is  fet  down 
to  be  heard,  and  the  Record 
of  the  Bill  produced,  and 
taken  pro  Confejfo ;  but  if 
Time  be  given  to  a  Defen- 
dant to  anfwer,  though  after 
Scqueftration,  and  tho'  the 
Anfwer  be  reported  infuf- 
ficient, yet  the  Bill  fhall  not 
be  taken  pro  Confefjo.  556 
The  only  way  upon  a  Decree 
for  a  Debt  to  afi'ed  Land, 
is  to  proceed  for  a  Contempt 
to  a  Scqueftration;  but  fuch 
Scqueftration  abates  by  the 
Death  of  the  Party,  which 
an  Extent  does  not.     (621) 


Jttachme7it. 

The  Attachments,  on  which  an 
Order  for  a  Serjeant  at  Arms 
is  grounded,  muft  be  entered 
in  the  Regiftcr's  Office,  elfe 
it  is  irregular.  {^^l) 

Profits).  Sec  T'rjifl  for  raifwg 
TXwghters  Tortmis  under 
Tit.  Cvuff, 

9  C  3P?ocIjcm 
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p?ocl)ciu  amp*    Vide  Jufaut 


li)ui'cljafc  ann  pitrcfjnfcr,  anti 

l^Ul'Cljnfe  :5©onCJ>«    See  alfo 

X/i  peude7is. 

One  fcifcd  in  Fee  dcvifes  Lands 
to  his  Grandaughter  for 
Life,  Remainder  to  his  right 
Hciis  Male  for  ever,  and 
dies,  leaving  his  Grandaiigh- 
ter  his  Heir  at  Law,  and  a  j 
dcceafcd  Brother's  Son  his 
next  Heir  Male ;  the  Devife 
of  the  Remainder  is  void,  it 
being  neceilavy  that  he  who 
claims  as  Heir  Male  by  Pur- 
chafe,  muft  be  Heir  as  well 
as  Heir  Male.  'Page  i 

By  the  Statute  of  1 1  C^  1 2  //'', 
3.  cap.  4.  a  Papift  is  difabled 
not  only  from  purchaiing 
Lands  himfelf,  but  alfo  from 
taking  Lands  either  by  De- 
vife or  Settlement,  the  Word 
'purchafe  being  ufcd  in  Con- 
tradiftinftion  to  the  Word 
'Befcent.  3 

One  poflclled  of  a  Term  devifes 
it  to  A.  and  makes  2.  his 
Executor,  and  dies,  leaving 
fome  Debts  ;  if  the  Executor 
fells  the  Term,  the  Pur- 
chafer  fhall  hold  it  agninfl: 
the  Dcvifee ;  [ems  if  fold  at 
an  under  Value,  or  if  the 
Purchafer  knew  that  there 
\Vcrc  no  Debts,  or  that  the 
Debts  were  or  could  be  paid 
without  breaking  in  upon 
this  fpccinc  Legacy.  148 
The  Court  will  not  compel  a 
Pui  chafer  under  a  Decree  to 


accept     a     doubtful    Title. 
Page  201 

A  Receipt  indorfed  flgned  by 
the  Seller  for  the  Purchafc 
Money,  if  the  Monoy  be  not 
really   paid,  is  of  no  Avail. 

295 

A  Reverfion  expcftant  on  an 
Eftate  for  Life  is  decreed  to 
be  fold  J  B.  is  confirmed  the 
bcfl  Purchafer,  and  the  Or- 
der made  abfol*ite  the  ift  of 
Jajiuaiy  1724;  on  the  — 
Day  of  January  1726  "-B.  is 
ordered  to  bring  his  Money 
into  the  Bank  J  the  Life  dropsy 
aSj  if  the  Life  had  dropped 
the  next  Day  after  the  Re- 
port of  2.'s  being  the  beft 
Purchafer  made  abfolute, 
the  Purchafe  muft  have 
flood,  and  as  from  that  Time 
the  Life  was  wearing,  fo 
from  that  Time  the  Pur- 
chafer. ought  to  pay  Intereft. 

410 

A  Widow  of  a  Freeman  of 
London.,  who  left  Children 
and  died  Intcftatc,  was  enti- 
tled to  four  Ninths  of  his 
perfonal  Eftate,  and  having 
by  Deed  alligned  over  her 
four  Ninths  for  her  feparate 
Ufe  in  cafe  of  Marriage,  to 
fuch  Perfons  as  flie  iliould 
appoint,  and  for  want  of  fuch 
Appointment,  then  to  her 
Children  j  the  Widow  in- 
tending to  marry  a  fecond 
Husband,  by  another  Deed, 
to  which  the  Husband  was 
Party,  in  Confideration  of 
the  intended  Marriage,  and 
of  a  Settlement  made  on  her 
by  him,  recites,  that  if  flic 
did  not  difpofe  of  her  four 

Ninths, 
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Ninths,  the  Husband  would 
be  entitled  thereto ;  and  then 
alligns  it  over  to  Truftccs,  in 
Trufl:  for  the  intended  Huf- 
band  during  their  joint  Lives, 
fubjed:  to  her  Control  and 
Difpolal  by  Writing,  after 
which  ihe  dies  without  dif- 
pofing  of  it  ;  decreed  the  fe- 
cond  Husband  is  as  a  Purcha- 
fer,  and  the  Recital,  that  he 
would  be  entitled  to  it  if 
the  Wife  fliould  not  dif- 
pofc  of  it,  was  a  Gift.  'Page 

533 


Keal  (£ffntC*  See  Matters 
contro'verteA  between  the  Heir 
and   Executor^  under  fi)Cir, 

alfo  ^Bxcemcnt* 

Where  and  lahere  not  the  per- 
joiial  Eftatefloall  or  JJoall  not 
he  applied  in  Uxoneratiou  of 
the  real  EJiate. 

ON  E  feifed  in  Fee  of  a  real 
and  poflefled  of  a  pcr- 
fonal  Eftate,  by  Will  dircdls 
that  his  Legacies  be  paid  out 
of  his  real  Eftate,  and  devifes 
his  perfonal  Eftate  to  his 
Children  J  his  Children  iliall 
have  the  perfonal  Eftate  free 
from  the  lyCgacies,  but 
charged  with  the  Debts,  and 
the  real  Eftate  only  ftiall 
be  charged  with  the  Lega- 
cies. 1^6 
Portions  fecured  by  Settlement 
out  of  Land,  or  articled  fo 
to  be,   are  not  to  be  paid 


out  of  the  perfonal  Eftate. 
Tage  437 

it  a  Mortgagor  borrows  Mo- 
ney, though  there  be  no 
Covenant  in  the  Mortgagee's 
Deed  to  pay  it,  yet  his  Exe- 
cutor will  be  decreed  to  pay 
the  Money  in  Difchargc  of 
the  Land  defcended  to  the 
Heir.  455 

If  one  mortgages  Lands  and 
dies,  his  perfonal  Eftate  fliall 
go  in  Eafe  of  the  real  5  but 
if  y^.  feifed  in  Fee  mortgages 
his  Land,  leaving  S.  his  Son 
and  Heir,  and  B.  dies  lea- 
ving C'  his  Heir ^  B's  per- 
fonal Eftate  fliall  not  be  ap- 
plied to  pay  this  Mortgage, 
becaufe  it  was  not  j9.'s  Debt  ,• 
fo  though  the  Mortgage 
being  transferred  in  ^.'s 
Time,  B.  covenants  to  pay 
the  Money,  yet  the  Debt  not 
being  originally  the  Debt  of 
B.  his  Covenant  is  only  as 
Surety,  and  the  Land  the 
original  Debtor,  which  C. 
fliall  therefore  take  cim  0- 
nere.  '^96 

RCC05ni"iinCC.       Vide     under 
Tit.  S)ccucitic0, 


Ceftni  que  Uritfl  in  Tail  brings 
a  Bill  againft  his  Truftccs, 
to  the  Intent  they  iliould 
join  in  a  Recovery ;  this  net 
proper,  but  it  is  proper  to 
pray  that  the  Truftees  may 
convey  the  PrcmiHes  toCeliui 
que  Trufi  in  Tail,  who  may 
then  fufter  a  Recovery  ;  tho' 

if 
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if  the  Trudees  arc  alfo  Tru- 
ftccs  for  any  Annuities  fubfift- 
ing,  they  arc  not  compellable 
to  pait  \vith  the  legal  Eftate 
out  of  them  to  the  Cefiui 
que  Inift  in  Tail.    'Page  1 34 


Whcic  one  by  Will  gives  a 
Debt  which  is  owing  to  him, 
this  cannot  in  Stridnefs  ope- 
rate as  a  Releafe.  332 


A  CommifTion  of  Review  to 
rcverfc  a  Sentence  given  by 
the  Court  of  Delegates  is 
Matter  of  Difcretion,  not  of 
Ilighr ;  and  if  it  be  a  hard 
Cafe,  the  Chancellor  will 
advife  the  Crown  to  deny 
it.  299 


ilcijociituin.   UeijOQticn  of  n 

miW  under  Tit.  mill 

where  in  a  Truft  Term  to  raife 
I'ortions  there  is  a  Power  for 
the  Huiband,  with  Confent 
of  Truftees,  to  revoke  the 
Ufes  in  the  Settlement ;  this 
Jufpends  the  vefting  of  the 
portion.  loi 

If  one  has  made  him.felf  Te- 
nant for  Life  of  Lands  in 
'JJale^  with  a  Power  by  any 
Writing,  (jc.  to  revoke  thcfe 
Ufes  and  limit  new  onesj 
and  he  afterwards  by  Will 
devifes  all  his  Lands  in  SD^/f, 
(JC.  to  J.  S.  having  no 
1 


other  Lands  in  l^ale  except 
thcfe ;  they  fhall  pafs,  if  the 
Will  be  circumftanced  as 
the  Power  requires,  though 
no  Mention  be  made  of  th« 
Power.  ^nge  4 1 5 


©atlpfnaioiU      Sec    alfo  Tit. 

leffacp* 

A  Legacy  given  to  J.  S. 
fliall  not  be  taken  to  be 
a  Satisfadion  of  a  fubfequent 
Debt.  343 

Husband  by  Will  gives  an  An- 
nuity of  10/.  per  A)in.  to 
his  Niece  Jl.  an  Annuity  of 
10/.  per  Ann.  to  his  Niece 
"B.  and  makes  his  Wife  Exe- 
cutrix •■,  the  Wife  by  her  Will 
gives  lo/.  per  Ann.  to  the 
faid  A.  and  10/.  per  Ann. 
to  the  faid  S.  to  take  Eftedt 
upon  the  Contingencies  of 
their  furviving  their  rcfpec- 
tive  Mothers  j  thcfe  muft  be 
intended  additional  Annui- 
ties, and  not  in  Satisfaction 
of  thofe  given  by  her  Huf- 
band's  Will;  fo  though  not 
given  upon  fuch  Contingcn- 
cicsj  and  greater  in  Point  of 
Duration,  yet  if  not  cxprcffed 
by  the  Wife  to  be  in  Satif- 
fadion  of  the  Annuities  given 
by  the  Husband,  the  Court 
will  allow  them  the  Annui- 
ties   given    by    both  Wills. 

553 
One  gives  a  Bond  on  his  Mar- 
riage,   cither     within     four 
Months   to  fettle   Lands  of 
100/.  per  Ann.  on  his  Wife, 

or 
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or  that  his  Heirs,  Executors, 
(^c.  ihall  pay  her  2000  /. 
within  four  Months  after  his 
Death  j  Husband  after  this 
devifcs  to  his  Wife  Lands 
of  88 1,  per  Anii.  this  fhall 
not  be  taken  in  Part  of  the 
100/.  per  Ann.  but  only  as 
a  Benevolence.  'Page  {6\o^ 
Money  and  Land  being  Things 
of  a  different  Kind^  the  one, 
though  of  greater  Value, 
fhall  never  be  taken  in  Satif- 
fadion  of  the  other,  unlcfs 
fo  exprefled.  (^i<5) 


On  an  Anfvver's  being  reported 
not  fcandalous  or  imperti- 
nent, it'  the  Plaintiff  except 
to  the  Mailer's  P».eport,  he 
muft  (hew  fpccially  wherein 
it  is  fcandalous  or  imperti- 
nent. 1 8 1 

Where  a  Bill  or  Anfwer  is  re- 
ferred for  Scandal,  and  re- 
ported to  be  fcandalous,  if 
the  Mafter  has  once  expung- 
ed this  Scandal,  the  Party  can- 
not except,  as  it  will  not  ap- 
pear on  Record  what  that 
Scandal  was;  and  it  was  the 
Party's  own  Fault  that  he 
did  not  except  to  the  Re- 
port fooner.  182 

The  Defendant  having  anfwer- 
ed  the  Bill,  cannot  after- 
wards refer  it   for  Scandal. 

311 
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®cf)OoI  antJ  €)c6ooI=^aftct:i3* 

The  King  founds  a  School  and 
endows  it,  appointing  Go- 
vernors who  have  the  legal 
Eftate  of  this  Endowment 
veftcd  in  them,  but  there  are 
no  cxprcfs  Words  appointing 
them  Vifitors;  refolved  a 
Commiffion  may  iffue  to 
vilit  and  call  to  an  Account 
thefe  Governors,     'page  325 


A  Copyholder  in  Fee  by  Will 
charges  his  Lands  with  his 
Debts;  the  Lands  being  in 
Ejigland^  and  the  Heir  an 
Infant  in  Scotland^  the  Cre- 
ditors bring  a.  Bill  to  have 
their  Debts  paid  out  of  the 
Copyhold  Premiffes;  where- 
upon the  Heir  appears,  and 
there  is  an  Attachment  for 
want  of  an  Anfwer;  but  the 
Heir  being  an  Inf;inr,  the 
next  Step  is  to  bring  up  the 
Body  ;  the  Heir  being  in  Scot- 
land^ and  out  of  the  Reach 
of  the  Procefs  of  the  Court, 
the  Plaintiff  cannot  bring  up 
the  Body;  the  Infant  fliall 
anfwer  by  a  certain  Time, 
or  fhew  Caufe  why  a  Re- 
ceiver fliould  not  be  appoint- 
ed. zfOp 

Whether  a  Leafehold  Eftate  in 
Scotland  can  be  valued  here 
as  pcrfonal  A  (lets,  as  a  Leafe- 
hold in  Ireland  may.    (622) 


pD 
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%^^\\i^t\]tmu      Vide    under 


JtiOgmcnts,  etntutce  iiiiti 

Where  the  Cognizce  of  a  Statute 
extends  Lands  in  one  County, 
which  Extent  is  afterwards 
returned  and  filed,  yet  all 
the  I,ands  of  the  Cognizor, 
though  in  other  Counties, 
fliall  be  made  liable  upon 
an  Application  in  Chancery. 

Tnge  91 

Third  Mortgagee  buys  in  the 
lir(t,  though  pending  a  Bill 
brought  by  the  fccond  Mort- 
gsgee  to  redeem  the  firft, 
yet  the  third  Mortgagee 
ihall  tack  the  firft  to  his 
third  Mortgage.  ^91 

If  a  Creditor  by  Judgment, 
Statute  or  Recognizance, 
buys  in  the  firft  Mortgage, 
he  ihall  not  tack  it  to  his 
Judgment,  bccaufe  he  did 
not  lend  his  Money  on  the 
Credit  of  the  Land,  has  no 
prefent  Right  therein,  nor 
can  be   called  a  Purchafer. 

ibid. 

If  a  puifnc  Mortgagee  buys  in 
a  Judgment  or  Statute,  be- 
ing the  firft  Incumbrance, 
he  fliall  hold  until  by  Law 
he  can  be  (?vi(5led.  493 

The  fiift  Mortgagee  lends  a 
further  Sum  to  the  Mort- 
gagor upon  a  Statute  or 
Judgment  j    he   Ihali   retain 


againft  niefne  Mortgfigecs 
till  the  Statute  qr  Judgnient 
is  paid.  •  jP^^e  494 

If  a  puiihe  Mortg^g^e  buys  in 
a  prior  Judgment  extended 
on  an  Ek'git  &^X.  an  under 
Value,  h^  ihall  hold  the 
Extent  till  cyidcd  at  Law. 

ibid. 

But  in  all  thefe  Cafes  there 
muft  not  be  Notice  of  the 
mefne  Incumbrance  when 
the  Money  is  knt.  495 

If  a  puifne  Incumbrancer  buys 
in  a  prior  Mortgage,  and 
the  legal  Title  be  in  a  Tru- 
ftee,  or  in  any  third  Perfon, 
the  buying  in  fuch  Mortgage 
will  not  avail i  but  in  all 
Cafes  where  the  legal  Eftatc 
is  (landing  out,  the  Incum- 
brances niuft  he  paid  accord- 
ing to  their  Priority.       ibid. 


On  a  Ship's  being  repaired  in 
the  River  Thames.,  and  fitted 
out  there  with  new  Rigging 
and  Apparel,  the  Ship  heiillf 
is  not  liable,  but  the  Own- 
ers ;  fdcm  if  repaired  or  fitted 
out  at  Sea,  where  the  Ma- 
fter  alone  may  hypothecate 
the  Ship.  367 

S)Olicito^    Vide  S^ttojncp. 


<goittljS)ca  0?  otljct  Stoclu 

One  transfers  South-Sea  Stock 

by  Virtue  of  a  forged  Letter 

of  Attorney ;    the  Transfer 

adjudged 
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adjudged  void,  and  the  right 
Owner  not  hurt,  and  the 
Dividends  received  under 
this  forged  Letter  of  Attor- 
ney to  be  taken  back  from 
the  Aifignce  and  reftorcd  to 
the  right  Owner.      'Page  76 

A  Goldfmith,  without  any  Or- 
ders from  the  Proprietors, 
fubfcrib.ng  Lottery  Orders 
into  the  South-Sea,  indemni- 
fied  by   Aft  of  Parliament. 

166 

In  a  Bill  to  compel  a  Perfor- 
mance of  an  Agreement  for 
transferring  5000  /.  71)rk- 
SuildiNgs  Stock  at  7  /.  5  J. 
per  Cent.  Defendant  dcmur- 
redjbut  Demurrer  oyer-rulcd  j 
for  the  Cafe  may  be  jittcnded 
with  fuch  Circumftanccs  as 
may  make  it  juft  to  decree 
a  fpecific  Performance  of  the 
Parties  own  Agreement,  or  at 
Icaft  to  pay  the  Difference. 

304 

The  Judges  equally  diviJ.cd 
on  this  Queftion,  whether  a 
Contract  for  Stock  be  within 
the  Statute  of  Frauds,  which 
mentions  Goods,  Wares  and 
Merchandizes,  fo  as  to  re- 
quire the  Contraft  to  be  in 
Writing,  or  Earneft-Moncy 
to  be  paid.  3°^ 

Buying  and    Selling  of   Stock 

•  will  not  make  one  a  Banlc- 
rupt.  il^id.^ 

J.  who  is  a  Truftee  for  B.  of 
1 00c/.  South-Sea   Stock,  at 

•  the    Defire    of   B.    borrows 
■  4000/.  on  this  Stock  of  the 

Company,  and  B-  receives 
the  Money  J  J.  pays  the  10/. 
per  Ce/if'  upon  the  late  Ad 
of  7  Geo.  I.  to  be  difchargcd 


of  the  r,oan  ,•  though  B.  had 
forbid  the  Payment,  yet  he 
is  liable.  pa^e  453 

Specific  DctfTc  0?  Icpci'. 
See  under  Tit.  Lcgacp  fllitl 
ILCffiltCC. 

Specific  pcrfo?niiincr.  Sec  a- 

grecmc7it  ivhtn  to 'be  perform- 
ed in  Specie,  and  zvhen  not^ 
under  Tit.  301'CCmcitt. 


spiritual  Court, 

The  Statute  of  Diftribution 
rnade  ir^  Favour  of  the  Prac- 
tice of  the  Spiritual  Court. 

Statute  of  lims'tutian^.    Sec 
timitat!on0. 


gitatutc.    Vide  ©CCUtitfC^. 

Where  the  Cognizee  of  a  Sta- 
tute extends  Lands  in  one 
County,  which  Extent  is  af- 
terwards returned  and  filed, 
yet  all  the  Lands  of  the 
Cognizor,  though  in  other 
Counties,  (liall  be  made  li-. 
able  upon  an  Application  in 
Chancery.  p  [ 


S)Ubpoenn.     Vide  P^JOCff^. 

Siupplical]it* 

The  Court  tender  of  JifcLar- 
■^\n^  a  S/'ppI/cavit.  zcz 

^urctp. 


/ 
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J.  is  Principal  in  a  Recogni- 
zance for  5  ooo  /.  and  S.  and 
C  arc  Sureties,  A.  afterwards 
jointures  his  Wife  in  fome 
Lands,  without  Notice,  cither 
to  the  Wife  or  her  Friends,  of 
this  Recognizance^  and  dc- 
vifes  his  real  and  perfonal 
Eftate  to  S.  one  of  his  Sure- 
ties, and  dies;  fit  ft  the  per- 
fonal Eftate  of  J.  the  Princi- 
pal (hall  be  applied  towards 
Huisfying  this  Recognizance, 
then  his  Lands  devifed,  the 
Devifee  being  a  Volunteer  j 
next  the  Taraphernalia  of 
the  Wife  of  J.  the  Principal, 
and  laftly  the  two  Sureties 
fliall  contribute  to  make  up 
the  DeHcicncy.       Tage  542 


S)UrliitJO?«     Vide  alfo  JOltltC- 

A  Guardianlhip  is  devifed  to 
three,  without  faying  af/d  to 
the  Suwivors  or  Sitrt'hor  of 
them;  yet  the  Survivor  fhall 
have  it.  102 

Baron  and  Feme  bring  a  Bill 
to  redeem,  Defendants  plead, 
and  the  Plea  being  over- 
ruled 5  /.  Cofts  are  given  to 
the  Plaintiffs,  Baron  dies,-  the 
Feme  by  Survivorfhip  fliall 
have  the  Cofts.  496 

Where  a  Bond  is  given  to  a 
Baron  and  Feme  during  the 
Coverture,  it  fliall  on  the 
Death  of  the  Baron  furvivc 
to  the  Wife.  497 


A.  makes  two  Executors,  ^. 
and  C.  appointing  them  re- 
liduary  Legatees,  B.  dies ; 
the  whole  lliall  furvive  to 
C.  Tage  529 

Where  a  bare  Authoiity  is  gi- 
ven to  two,  it  fhall  not  fur- 
vive without  exprefs  W^ords 
for  that  Purpofc.  (628) 


€cnant!3  in  Commoiu    Vide 
3o(ntcnant0, 

Cenucc    of    ^mtv,      vide 
€erm  fo?  ^ears.    Vide  E- 

Ji ate  for  T'ears. 


Ter?/i  attendaiit  on  the  Inheri- 
tance. 


A. 


Pofleftcd  of  a  Term  for 
500  Years  in  Black- a- 
cre  afterwards  purchafes  the 
Fec-limple  in  S.'s  Name, 
and  devifes  Black- acre  to 
J.  S.  in  Fee,  but  the  Will 
is  not  attcftcd  by  three  Wit- 
ncflcs;  the  Term  fliall  not 
pafs,  bccaufe  attendant  on 
and  Part  of  the  Inheritance. 

236 


A.  Tenant  for  Life,  with  Re- 
mainder to  his  hrft,  ^c.  Son 
in  Tail,  Remainder  to  B. 
for  Life,  Remainder  to  his 
firft,  (jc.  Son  in  Tail,  Re- 
mainder to  C  in  Taili   J. 

cuts 


A  Table  of  the  Principal  Matters. 


cuts  down  Timber,-  J.  and 
"B.  having  no  Son  born,  C-  is 
entitled  to  the  Timber  both 

■    in  Law  and  Equity,     'page 

240 

J.  feifcd  in  Fee  of  Lands  dc- 
mifed  the  Premilfcs  to  Tru- 
ftecs  S.  C.  and  T>.  for  500 
Years,  in  Truft  to  pay  Debts, 
and  for  a  Charity  \  [B-  one 
of  the  Truftees  being  in  Pof- 
felTion,  and  as  a  Receiver  ap- 
pointed by  the  Court,  cuts 
down  1 000  /.  worth  of  Tim- 
ber, !Z).  one  of  the  other 
Truftees  confenting  ;  S. 
the  Truftec  for  the  Cha- 
rity, or  as  Receiver,  ought 
not  to  take  Advantage  of 
his  having  Poffefifion,  with- 
out which  he  could  not 
cut  down  the  Timber ;  yet 
the  Timber  muft  be  valued 
according  to  what  it  would 
be  worth  at  the  End  of  the 
Term.  397 

A  Truftee  of  a  Term  of  Years 
for  a  Charity  purchafes  the 
Revevlion  in  Feej  he  fliall 
not  cut  down  the  Timber  j 
if  he  docs,  he  muft  make 
Satisfadion  to  the  Charity. 

In  a  Purchafe,  where  Timber 
is  agreed  to  be  valued,  the 
Cuftom  of  the  Country 
makes  thofe  Trees  Timber 
which  in  their  Nature  are 
not  fo ;  as  Birch,  Beech  and 
Pollard  Trees,  if  the  Bodies 
are  found,  to  be  valued  as 
Timber.  (606) 

Walnut-Trees,  where  of  con- 
iiderable  Value,  to  be  cfti- 
mated  as  Timber.  ilnd. 

Vol.  II. 


Where  Trees  are  of  Value,  and 
the  Parties  cannot  agree  in 
the  Valuation  of  them  as 
Timber  J  the  Court  will  fend 
it  to  be  tried,  whether  by 
the  Cuftom  of  the  Country 
any,  and  which,  of  thefc 
Trees    arc    Timber,     ^nge 

(606) 


€ltf)C5. 

A  Mod/js  for  Tithes  of  Corn 
for  the  khabitants  of  fuch 
a  Tenement,  or  the  Lands 
therewith  ufually  enjoyed, 
void  for  the  Uncertainty ; 
in  Regard  the  Tenement 
may  be  uninhabited,  and 
the  Land  often  fliiftcd  and 
let   with  other  Farms.     462 

Turkies  tithablej  but  if  Tithe 
be  paid  of  the  Eggs,  then 
no  Tithe  to  be  paid  for  the 
Chicken.  ibid. 

Mills  are  tithable,  but  to  be 
paid  only  as  a  perfonal  Tithe 
of  the  clear  Gains,  after  all 
Manner  of  Charges  dedud- 
ed.  463 

In  a  Bill  for  Tithes  in  the 
Exchequer,  that  Court  ne- 
ver decrees  the  Payment  of 
Tithes  for  the  future,  but 
Chancery   docs.  ibid. 

A  Modus -i  that  in  Con  fide  ra- 
tion the  Parifhioners  made 
the  Tithe-Grafs  into  Hay, 
therefore  the  Pariiliioners, 
Inhabitants  within  the  Pii- 
rifli,  were  to  pay  no  Tithe 
for  the  Herbage  of  dry  and 
unprofitable  Cattle  ;  and  tho' 
proved,  that  the  Parifhioners 
9  E  Time 
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'J'imc  out  of  Mind  had  paid 
no  Tithe  of  this  Herbage, 
yet  the  Court  held  it  to  be 
a  material  Objcftion  to  the 
Modus ^  that  Foreigners  li- 
ving out  of  the  Parifh  made 
the  Tithe-Grafs  into  Hay, 
and  neverthelcfs  paid  Tithe- 
Herbage.  I^age  520 

A  void  Modus^  that  the  making 
the  Tithe -Grafs  into  Hay 
iliould  not  only  excufc  that 
Ground  from  paying  Tithe 
for  Herbage,  but  that  per- 
haps a  fmall  Quantity  of 
Meadow-Ground ,  by  ma- 
king the  Grafs  thereof  into 
Hay,  fliou'.d  excufe  the  great- 
er Part  of  that  Parifla  from 
paying  Tithe-Herbage.    521 

A  Mod/is  in  Relation  to  the 
Tithe  due  to  the  Parfon, 
may  be  a  good  Bar  to  the 
Payment  of  a  fmall  Tithe 
due  to  the  Vicar;  becaufe  all 
the  Tithes  did  at  firft  belong 
to  the  Parfon,  during  v^'hich 
Time  he  might  agree  to 
fuch  Modus.  522 

Parifliioners  only  bound  to  cut 
the  Grafs  and  to  lay  it  into 
Heaps  or  Cocks,  but  not  to 
make  it  into  Hay.  523 

A  Modus^  that  every  Occupier 
of  Land  within  the  Parifli 
of  J.  living  out  of  the  Pa- 
rifli, fh  all  pay  I  d.  per  Acre 
for  all  Pafture  Lands  within 
the  Panlli;  but  if  he  lives 
within  the  Parifli,  to  pay 
Tithes  in  Kind ;  a  good  Mo- 
dus, 565 

Every  Modus  muft  be  certain, 

clfe  it  is  void,  and  no  Length 

of  Time  will  make  it  good; 

thus  a  Modus  to  pay  1  d.  per 

I 


A7ifium^  or  thereabouts^  for 
every  Acre,  is  void  ;  but  a 
Modus  to  pay  1  2  d.  per  A- 
ere  for  every  Acre  of  LTp- 
Land,  and  6  d.  for  every  A- 
cre  of  Marfli-Land,  good. 
'^Page  572 

A  Modus  need  not  be  the  fame 
every  Year,  as  while  the  Re- 
ligious Houfes  held  the  Lands 
in  their  own  Hands,      ihid. 

Not  ncceffary  to  fliew  a  Modus 
had  a  rcafonable Commence- 
ment, for  it  might  at  firft  be 
fo,  and  yet  not  be  capable 
of  being  fhewn  at  this  great 
Diftance  of  Time,  573 

Sufficient  that  the  Parfon,  Pa- 
tron and  Ordinary,  might  at 
firft  make  this  Agreement, 
and  bind  the  fuccecding  Par- 
fons ;  and  though  the  Inftru- 
ment  of  the  Agreement  be 
loft,  yet  the  Modus  will  be 
good.  573 

'^xzz^.    See  timber. 


Crial. 

In  cafe  of  an  Ififuc  out  of 
Chancery,  it  is  proper  to 
move  that  Court  for  Cofts 
in  not  going  on  to  Trial.  68 

The  Court  refufed  to  grant  a 
new  Trial  after  a  Trial  at 
Bar,  where  the  Iftue  tried  re- 
lated only  to  the  Intention 
of  the  Party,  not  to  any 
legal  Title,  and  where  the 
Queftion  might  have  been 
determined  at  the  Hearing, 
without  ever  fending  it  to 
a  Trial.  564,  565 
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Cruft  nnti  EruffeciS, 

0  vihen  and  how  to  he  char- 
ged a/id  difchargcd. 


Cejiui  qrie  T'fuft  in  Tail  brings 
a  Bill  againft  his  Truftecs 
to  the  Intent  that  tlicy 
fliould  join  in  a  Recovery  j 
this  not  proper,  but  it  is  pro- 
per to  pray  that  the  Tru- 
ftees  may  convey  the  Prc- 
miflfes  to  Cefitd  que  'Tmji  in 
Tail,  who  may  then  fuffcr 
a  Recovery,-  though  if  the 
Truftecs  arc  alfo  Truftecs  for 
any  Annuity  fubfifting,  they 
are  not  compellable  to  part 
with  the  legal  Eftatc  out  of 
them  to  the  Cefi/n  que  'Truji 
in  Tail.  'Page  134 

A  Truft  not  within  the  Statute 
of  Limitations.         14J,  374 

On  a  Marriage  Settlement 
Lands  were  conveyed  in 
Truft  to  the  Ufe  of  the 
Truftces  and  their  Heirs,  to 
the  Ufe  of  the  Husband  for 
Life,  Remainder  to  the  Ufe 
of  the  Wife  for  Life,  Re- 
mainder to  the  Ufe  of  the 
firftj  dr.  Son  of  the  Mar- 
riage in  Tail  Male  j  thefe 
Limitations  to  the  Ufe  of 
the  Husband  for  Life,  (^c. 
are  IVufts  only,  not  Ufcs ; 
and  when  the  Husband  and 
Wife  levied  a  Fine  to  a  Mort- 
gagee to  raife  Money,  tho' 
the  Fine  would  have  been  a 
Forfeiture  of  the  Wife's  E- 
ftate  for  Life,  had  fhe  had 
the  legal  Eftate,  againft 
which  Equity  would  not  re- 


lieve, yet  decreed  that  a 
Truft- Eftate  was  not  for- 
feited by  a  Fine.     Tage  14^ 

By  a  Devife  of  all  the  reft  of 
his  real  Eftate,  an  Eftate  of 
which  the  Teftator  was  but 
a  Truftcc  paftes.  198 

Though  where  a  Copyhold  is 
furrendered  to  the  Ufe  of  a 
Will,  there  need  not  be 
three  Witncffes  to  fuchWill ; 
yet  a  Truft  of  a  Copyhold 
c:innot  pafs  but  by  a  Will  at- 
tcfted  by  three  W'itneftcs.  26 1 

^Jiaye  antem,  and  fee  in  the 
Note  a  latter  Refolution  to 
the  contrary. 

One  buys  an  Eftate  in  the 
Name  of  a  Truftee,  who 
gives  a  Bond  in  200/.  Pe- 
nalty to  aJTign  the  Eftue  as  . 
the  Ceftui  que  T'riift  or  his 
Executor  lliould  dircd  ^  Ce- 
fijii  que  Truft  dies,  and  his 
Executor  brings  Debt  on  the 
Bond,  recovers  Judgment,  and 
has  the  Money  paid  him,-  af- 
ter which  he  brings  a  Bill  to 
have  the  Conveyance  of  the 
Eftate  \  Truftee  decreed  to 
convey  to  the  Plaintift",  and 
to  account  for  the  Profits, 
but  to  difcouiit,  and  be  al- 
lowed tlie  200/.  and  Intercft 
which  he  paid.  314 

J.  feifed  in  Fee  of  Lands  de- 
mifed  the  Premiftes  to  Tru- 
ftecs, B.  C.  and  D.  for  500 
Years,  in  Truft  to  pay  Debts, 
and  for  a  Charity  ^  S.  one 
of  the  Truftces  being  in  Pcf- 
fcflion,  and  as  a  Receiver  ap- 
pointed by  the  Court,  cuts 
down  1000/.  worth  of  Tim- 
ber, T).  one  of  the  other  Tru- 
ftces confentingi  B.  the  Tru- 
ftee 
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ftce  for  the  Charity,  or  as 
Receiver,  ought  not  to  take 
Advantage  of  hii  havina;  Pof- 


fcfiion,  without  which  he 
could  not  cut  down  the 
Timber  J  yet  the  Timber 
mufl:  be  valued  according  to 
what  it  would  be  worth  at 
the  End  of  the  Term.  'Page 

If  a  Receiver  of  Rents,  or  Ex- 
ecutor in  Truft,  lays  out  the 
Rents  or  the  AlVets  in  a  Pur- 
chafe  of  Lands  in  Fee,  and 
dies  infolvent,  the  Purchafe 
will  not  be  liable ;  but  if 
fuch  Receiver  or  Executor 
in  Truft  docs  by  Writing 
own  that  this  Purchafe 
was  made  with  the  Truft- 
Moncy,  the  llime  is  a  Decla- 
ration of  'I'ruft  fufficient  to 
bind  the  Eftate.  415 

J.  who  is  a  1'ruftee  for  ®.  of 
1 000  /.  Sotith-Sea  Stock,  at 
the  Dcfire  of  j9.  borrows 
4000  /.  on  this  Stock  of  the 
Company,  and  'B.  receives 
the  Money  ;  J.  pays  the  10/. 
per  Ct'Ut.  upon  the  late  Aft 
7  Geo.  I.  to  be  difcharged  of 
the  Loan  ;  tho'  'B.  had  for- 
bid the  Payment,  yet  he  is 
liable.  453 

The  Court  will  not  on  Motion 
or  Petition  order  an   Infant 
Truftec  to  convey  purfuant 
to  7  yjjw,  cap.  19'  unlefs  the 
TruR  appear  in  Writing,  but 
in  fuch  Cafe  will  leave  the 
Ceftfd  que  Tnift  to  get  a  De- 
cree by  Bill.  549 
Truft-E^tates  are  to  be  govern- 
ed   by   the    fame   Rules   of 
Defccnt    as    legal    Eftates. 
645,  668 
I 


l7i    what  Cafes    aji   Execvtor 
JJjall  he  ojily  a  'TruJIee,  vide 
under  €,tC£UtO?» 

T'n/fi  for  raifu?g  T)a7/ghters 
Tortious  and  l^ayjiient  of 
TJehts.  See  alfo  Tortio7is 
and  Trovifions  for  Children. 

If  in  a  Truft-Term  for  raifing 
Daugjiters  Poitions  a  parti- 
cular Method  of  railing  them 
be  direded,  this    implies  a 
Negative  that  they  fliall  not 
be   raifed    any    other  Way; 
as  where -it  was  to  raife  the 
Portions  out  of  Rents,  liTucs 
and  Profits,  as  well  by  lea- 
fing for  three  Lives  or  twen- 
ty-one  Years,    at     the    old 
Rent;  it  was  held  to  extend 
only  to  raife  the  Portions  by 
annual  Profits,  or  by  Leafing, 
and    not    by    Mortgage    or 
Sale ;     and    if    the    Truftec 
mortgages  for   the   Portion, 
the  Mortgage  is  void,  when 
the  Portion  might  have  been 
raifed  by  the  Profits.  'Page  14 
The  natural  Meaning  of  the 
Word  Profits  when   ufed  in 
Provifion  for  Childrens  Por- 
tions, and  upon  what  Occa- 
fion  the  Senfe  has  been  en- 
larged. 19 
Where  a  Portion  is  to  be  raifed 
by  annual  Profits  or  Fines,  if 
no  Time  be   appointed,  the 
Portion  is  not  due  till  fuch 
Time  as  it  might  be  raifed. 

20 

The  Truft  of  a  Term  was  for 

raifing    of   a   Portion  for  a 

Daughter  in  Default  of  IflTue 

Male 
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Male,  payable  at  eighteen  or 
Marriage,  or  as  foon  after- 
wards as  the  fame  might 
conveniently  be- raifcd  5  the 
Mother  died  leaving  no  Son, 
and  only  one  Daughter;  the 
Court  was  of  Opinion  that 
the  Portion  could  not  be 
conveniently  raifed  by  Sale 
of  the  Reverfion.    Tage  91 

Where  there  is  a  Power  in  the 
Truft-Term  to  raifc  Por- 
tions, for  the  Husband,  with 
Confent  of  the  Truftees,  to 
revoke  all  the  Ufes,  this  fuf- 
pends  the  veiling  of  the  Por- 
tion. 1 01 

In  a  Marriage  Settlement  a 
Term  for  Years  for  fccuring 
younger  Childrens  Portions 
is  by  Miftake  made  fubfe- 
quent  to  the  Eftate-taii  li- 
mited to  the  Sons  i  this 
helped  in  Equity.  151 

Areverfionary  Term  for  raifing 
Maintenance  and  Portions 
for  Daughters  lliall,  in  cafe 
of  Necelfity,  be  mortgaged 
to  pay  cither,  and  when  fal- 
len into  Pofleflion  fliall  pay 
all  the  Arrears  of  Mainte- 
nance incurred  before  it 
came  into  Polldfion.        179 

One  devifcs  I>ands  to  Truftees 
in  Fee,  in  Truft  to  apply 
the  Profits  thereof  until  Sale 
for  the  Benefit  of  all  his  four 
Children,  and  the  Survivors 
and  Survivor  of  them  equal- 
ly, and  on  farther  Truft,  that 
as  foon  as  the  Truftees  fhall 
fee  neceflary  they  iliall  fell 
the  Premifles,  and  apply  the 
Money  for  the  Benefit  of  his 
four  Children  equally,  to 
be  paid  at  twenty-one  or 
Vol.  II. 


Marriage ;  A.  the  eldcft  of 
the  four  Children  attains 
twenty-one,  marries,  dies 
without  Iffuc  inteftate,  and 
leaving  a  Wife;  decreed  that 
the  Lands  being  in  all  E- 
vents  devifed  to  be  fold,  tho' 
the  Time  for  Sale  was  left 
to  the  Executors,  was  per- 
fonal  Eftate,  and  A'\  Widow 
muft  have  a  Moiety  of  his 
Share,  and  that  the  Profits 
of  the  Land  until  Sale  muft 
go  as  the  Money  arifing  up- 
on Sale  would.       'Page  320 

One  owing  a  Debt  by  Simple 
Contraft  barred  by  the  Sta- 
tute of  Limitations,  devifes 
Lands  in  Truft  for  Payment 
of  his  Debts;  this  Debt,  tho' 
barred  by  the  Statute,  is  re- 
vived by  the  Will.  373 

One  devifes  his  Lands  in  Z).  to 
A'  his  Couiin  an  Infant,  at 
her  Age  of  twenty-one,  fub- 
)C(5t  to  the  Incumbrances 
thereupon,  the  Rents  during 
the  Infancy  to  be  paid  to  her 
Father,  and  devifes  all  his 
other  Lands  to  Truftees  to 
pay  his  Debts,  the  Lands  in 
!D.  being  mortgaged ;  this 
Mortgage  flaall  be  difchar- 
ged  by  Monies  arifing  from 
the  Sale  of  the  other  Lands. 

385 

If  a  Devife  be  to  Executors  of 
an  Equity  of  Redemption 
only  for  Payment  of  Debts, 
this  is  but  equitable  Aftets, 
and  to  be  applied  to  pay  all 
Sorts  of  Creditors   equally. 

415 

A.  devifes  all  his  real  and  per- 
fonal  Eftate  to   his  Execu- 
tors and  their  Heirs,  in  Truft 
p  F  to 


_-J__ 
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to  fell  and  pay  all  his  Debts i 
his  real  Eftate  being  only 
equitable  Affcts,  and  the 
Tcftator  leaving  Debts  by 
Bond  and  Simple  Contract, 
if  the  Bond  Creditors  are 
paid  Part  out  of  the  perfonal 
Eftate,  they  fhall  bring  it 
back  again  into  Hotchpot,  or 
fhall  not  have  any  Thing 
out  of  the  real  Eftate.  Tnge 

416 

The  Teftator's  Heir  at  Law 
who  oppofcd  the  Will  as  to 
Part  of  the  Land  dcvifcd 
thereby,  yet  being  a  Credi- 
tor was  let  in  to  the  Rcfidue 
of  tlie  Fund  created  by  the 
Will  for  Payment,  ^c.  418 

Husb:ind  by  Marriage  Settle- 
ment fecures  a  Portion  for 
Daughters  of  the  Marriage 
in  Default  of  Iffue  Malej 
there  is  one  Daughter  only, 
the  Husband  furvives  that 
Wife,  and  marrying  again, 
leaves  Iffue  by  the  fecond 
AVife,  and  dies  intcftate,  the 
Daughter  by  the  firft  Mar- 
riage being  an  Infant,  and 
her  Poition  not  then  due;  if 
the  D-uightcr  lives  till  the 
Portion  is  due,  it  is  an  Ad- 
viincenient  pro  tanto-,  and 
muft  be  brought  into  Hotch- 
pot  as   to    the    other    Iflue. 

Portions  fecured  by  Settlement 
out  of  Land,  or  articled  fo 
to  be,  arc  not  to  be  paid 
out  of  the  perfonal   Eftate. 

437 
Upon   a   Marriage  Settlement 

Lands  are  limited  to  the  Ufe 

of  the  Husband  and  Wife  for 

their   Lives,    Remainder    to 

their  Hi  ft  and  every  other  Son 

I 


in  Tail,  and  in  Default  of 
Ilfue  Male  of  the  Marriage, 
to  raife  2500/.  for  Daugh- 
ters payable  at  twenty-one 
or  Marriage,  which  fliould 
firft  happen,  and  out  of  the 
Profits  to  pay  100/.  per  Aii- 
iitnii  for  Maintenance;  the 
firft  Payment  of  the  Mainte- 
nance to  commence  after 
the  Eftate  of  the  Truftees 
fliall  have  come  into  Poftef- 
fion;  Husband  dies  without 
IlTue  Male,  leaving  a  Daugh- 
ter and  a  Wife,  who  is  join- 
tured in  the  Premifles;  the 
Portion  fliall  not  be  raifed  in 
the  Mother's  Life-time,  be- 
caufe  the  Maintenance  which 
is  naturally  to  precede  the 
Portion  is  not  to  be  paid  till 
the  Truftees  arc  in  Poflcffion. 
^Page  484 

Where  there  is  a  Devife  of 
Lands  to  Executors  to  pay 
Debts  and  Legacies,  the 
Debts  to  be  preferred;  for 
this  being  legal  Aflets,  Pay- 
ment muft  be  in  a  Courfe  of 
Adrainiftration  ;  [ecus  in  cafe 
of  a  bare  Truft  to  pay  Debts 
and  Legacies.  550 

Qttdre  tnnteii. 

A  Term  of  500  Years  is  cre- 
ated to  raife  Portions  for 
Daughters,  in  Failure  of  If- 
fue Male,  as  foon  as  conve- 
niently may  be  after  the  Fa- 
ther's Death,  but  no  Mainte- 
nance, nor  any  exprefs  Time 
mentioned  when  the  Portions 
are  payable;  there  are  three 
Daughters,  and  the  eldeft 
but  eight  Years  old;  the 
Father  is  dead,  but  the  Mo- 
ther, who  has  a  Jointure  on 

the 
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the  Eftatc,  is  living;  the 
Court  will  not  raifc  the  Por- 
tions for  the  Daughters  fo 
young  out  of  the  revcrfio- 
nary  Term.  Tage  591 

Portions  fccured  by  a  Truft- 
Tcrm  payable  to  Daughters, 
to  be  raifcd  by  Rents  and 
Profits,  and  no  Time  limited 
for  Payment,  fliali  carry  no 
Intcrcftj  and  be  raifed  only 
by  Perception  of  Profits,  not 
by  Sale  or  Mortgage.     598 

The  Word  Tortion  does  not 
ex  vi  termini  imply  a  Sum 
in  Grofs,  and  to  be  paid  all 
at  once.  601 


Triifiees  for  preferring  contin- 
gent Remainders. 

On  Marriage,  Lands  are  fettled 
on  J.  for  ninety-nine  Years, 
if  he  fo  long  live,  Remain- 
der to  S.  and  his  Heirs,  du- 
ring the  Life  of  /!.  to  fup- 
port  contingent  Remainders, 
Remainder  to  the  firft,  CJc 
Son    of   y^.    who    has   IflTue 
two  Sons  C.  and  5D.   J.  the 
Father     having     mortgaged 
the  Premises,  he  and  his  Son 
C.  covenant  to  fuffer  a  Reco- 
very, and  to  procure  the  Tru- 
rtee  to  join,   who  by  Anfwer 
fubmits  to  the  Court ;  Court 
will  not   compel   the   Tru- 
ftee  to   join,  unlefs  2).  the 
fecond  Son  of  the  Mamage 
will  Confcnt.  379 

Truftees  for  fupporting  contin- 
gent Remainders  joining  to 
dcrtroy  them  arc  guilty  of  a 
Breach  of  Truft  ;  and  no 
Diverlity,    whether  the  Set- 


tlement be  voluntary  or  for 
a  valuable  Confideration,  or 
by  Will  only.  ^nge  610 
And  in  fuch  Caff,  if  the  Pcrfons 
claiming  under  the  Breach 
of  Truft  have  Notice  of  it, 
they  are  fubjcd  to  the  fame 
Truft  i  fo  if  the  Conveyance 
be  voluntary,  or  without  a 
valuable  Confideration  ;  but 
iF  for  a  valuable  Confidera- 
tion, and  without  Notice, 
the  Purchafer  will  hold  the 
Lands  difcharged,  and  the 
Truftees  muft  buy  and  fettle 
other  Lands  to  the  lame  U- 
fes.  613 


I 


N  fome  Cafes  Equity  re- 
lieves after  a  Verdiift  at 
Law,  and  where  the  Plain- 
tift  in  Equity  might  proper- 
ly have  defended  himfelfj 
as  where  a  Rccdpt  from  the 
Plaintiff  at  Law  is  found  af- 
ter the  Verdid.  426 


matn  nnn  CliTitnto^fal  Poluci% 

Wliere  the  King  is  Founder,  in 
that  Cafe  his  Majefly  and 
his  Succcftors  are  Vifitors; 
but  ivhcre  a  private  Perfcn 
is  Founder,  there  fuch  pii- 
vate  Perfon  and  hi-;  Heirs  are 
by  Implication  of  Law  Vifi- 
tors. 3?  6 

But  though  in  the  latter  Cafe 
the  Vifitatorial  Power  rcfults 
to  the  Founder  and  his  Heirs, 

yet 
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yet  it  may  be  by  him  veftcd 
or  lubftituted  in  any  other 
Pcrfon.  "Page  326 

\Vhcre  Governors  or  Vifitors  arc 
fliid  not  to  be  accountable, 
it  rauft  be  intended  where 
fucli  Governors  have  the 
Power  of  Government  only, 
and  not  where  they  have 
the  legal  Eftate,  and  are  in- 
trufted  with  the  Receipt  of 
the  Rents  and  Profits,   ihid. 

The  Word  Governor  docs  not 
of  itfelf  &  ex  ci  ter?mni 
imply  Vifitor.  3^7 


aft»     Vide  alfo  Crilff. 

One  foiftd  in  Fee  as  Heir  of  the 
Mother's  Side  levies  a  Fine, 
and  declares  the  Ufc  thereof 
to  himfelf  in  Fee  j  this  is 
the  old  Ufc,  and  no  Diver- 
fity  betwixt  an  cxprefs  De- 
claration of  an  Ufcj  and  one 
implied.  139 


aioliuitavy*   Sec  jftauti. 

Where  Money  is  agreed  to  be 
laid  out  in  Land,  tho'  the 
Contrad  be  voluntary,  E- 
quity  will  inforcc  an  Execu- 
tion thereof  in  Favour  of 
the  Heir.  171 

J.  fcifed  in  Fee,  on  his  Mar- 
riage covenants  to  fettle  the 
Premilfes  on  himfelf  and  his 
Wife,  and  the  Ifluc  of  the 
Marriage,  Remainder  op  his 
Nephew  in  Fee;  the  Re- 
mainder is  voluntary,  and 
not  fupportcd  by  the  Confi- 


deration    of  that  Marriage, 

or  of  the  Marriage  Portion-. 

Tage  255 

J.  the  Father  and  JB.  the  Son, 
on  the  Marriage  of  S.  ar- 
ticle to  fettle  Lands  on  2. 
and  his  Wife  for  their  Lives, 
Remainder  to  their  IlTuc, 
Remainder  to  the  Nephew 
in  Fee  J  if  J.  had  the  fole 
Intereft,  the  Limitation  to 
the  Nephew  is  voluntary  j 
fecfis  if  the  Father  and  Son 
had  each  fome  Intereft.  256 

If  a  Parent  makes  a  voluntary 
Conveyance  in  Truft  for  his 
Children,  and  keeps  it  in  his 
own  Power,  or  or  in  the  Hands 
of  his  Agentj  and  this  is  got 
from  him  J  it  ought  not  to 
bind  him,-  but  where  a  Feme 
having  KTue  by  her  firft  Huf- 
band,  makes  a  fuitable  Pro- 
vilicn  for  them  before  her 
Treaty  for  a  fccond  Mar- 
riage; this  '\s  good,  ^nd  not 
liable  to  be  avoided  by  a  fc- 
cond Husband.         358,  606 

Feme  feifcd  of  a  Copyhold, 
on  Marriage  of  her  Daugh- 
ter to  7.  S.  furrenders  it  to 
the  Ufe  of  J.  S.  and  his  in- 
tended Wife,  and  the  Heirs 
of  their  Bodies,  Remainder 
to  jf*  S.  in  Fee  ;  the  Mar- 
riage takes  Eftcd,  the  Huf- 
band  ligns  a  Writing,  where- 
by he  owns  that  the  Limi- 
tation of  the  Remainder  in 
Fee  to  him  was  a  Miftake, 
being  intended  for  the  Wife, 
and  accordingly  covenants  to 
ftand  feifcd  of  this  Remain- 
der in  Truft  for  the  Wife  in 
Fee ;  this  not  a  nicer  volun- 
tary 


matTj*   Sec  <j5iiatriiatt* 
^lafte.    Sec  Cimbcr* 

©Kin  anti  •Ccffamcnt,  Sec  alfo 
Cjcpofition  of  mota^. 

One  devifcs  500/.  to  the  Church 
of  St.  Hden,  LoiidoJi ;  this 
is  good,  and  belongs  to  the 
Church-wardens  to  be  im- 
ploycd  in  the  Repairing  and 
Adorning  the  Church.     125 

A  Will  lays  in  the  Begin- 
ning, after  Tefiators  'Debts 
and  Legacies  paid^  and 
then  gives  feveral  Legacies 
and  Portions  to  the  Tefta- 
tor's  Daughters,  and  then 
fays,  that  after  Legacies 
paid  the  Surplus  of  the  per- 
fonal  Eftatc  lliall  go  to  the 
Son  i  after  which  follows  a 
Devife  of  Lands  to  the  Son, 
but  if  he  dies  without  lifuc 
in  the  Life  of  any  of  the 
Daughters,  then  to  the 
Daughters  i  there  is  out  of 
the  perfonal  Eftatc  fuffi- 
cient  to  pay  a  great  Part, 
though  not  all  of  the  Lega- 
cies j  in  fuch  Cafe  the  De- 
ficiency is  not  chargeable 
upon  the  Land.  187 

J.  poffeffed  of  a  Term  for  500 
Years  in  Black-acre^  after- 
wards purchafes  the  Fee- 
fimplc  in  S.'s  Name,  and 
Vol.  II. 
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tary  Covenant,  and  Equity  devifcs  Black-acre  to  J.  S. 
will  compel  the  Perfor-  in  Fee,  but  the  Will  is  not 
mance  of  it.  Page  464       attefted  by  three  Witneflesj 

the  Term  ill  all  not  pafs,  be- 
caufe  attendant  on  and  Part 
of  the  Inheritance,  236 

There  is  a  Diverfity  betwixt  a 
Deed  and  a  Will  gained  from 
a  weak  Man,  and  upon  a 
Mifrcprefentation,  in  regard 
Equity  will  (et  afide  the  for- 
mer, but  not  the  latter.  'Paj^e 

270 
In  the  Expofition  of  Wills  e- 
very  Word  fliall  have  its  Ef- 
fed  and  not  be  rejciftcd,  if 
by  any  Conftrudion  it  can 
have  its  Effed.  282 

On  a  Bill  brought  to  fet  afide 
a  Will  of  a  perfonal  Eftate 
for  Fraud,  the  Court  will 
deny  an  Injunftion.  287 

Where  one  gives  by  Will  a 
Debt  which  is  owing  to  him, 
this  cannot  in  Stridtnefs  ope- 
rate as  a  Releafe.  332 
A  Devife  of  the  Rcfidue  of  a 
perfonal  Eftate  to  three  is  a 
joint  Devife,  ai^d  fhall  fur- 
vive.  347 
One  having  bad  five  Children, 
J.  B.  C  D-  and  E.  B.  is 
dead  leaving  feveral  Chil- 
dren, and  by  Will  the  X^' 
ftator  devifes  the  Rcfidue  of 
his  perfonal  Eftate  to  his 
Sen  A.  and  to  B's  Children, 
and  to  his  Daughter  C  and 
2).'s  Children,  and  to  his 
Daughter  E.  T)  is  living 
and  has  Children  ;  decreed 
the  Children  of  B.  and  the 
Children  of  T>.  fliall  take 
per  Capita^  and  not  per 
Stirpes^  as  if  all  had  been 
named,  583 
9  G                            One 
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One  fcifed  in  Fee,  and  pofllffcd 
by  Leafe  for  twewty-onc 
Years  of  Lands  in  *D.  dcvifes 
all  his  Lands  whereof  he  is 
feifed,  pofleffed,  or  any  ways 
intcrefted  in,  to  A.  for  Life, 
Remainder  to  S.  in  Tail, 
Remainder  to  C.  for  Life, 
with  Power  to  make  a  Join- 
ture, Remainder  to  Truftees 
to  preferve  contingent  Re- 
mainders, C^r.  decreed  the 
Leafehold  fhould  pafs  as 
well  as  the  Freehold,  ^age 

456 

Whatever  is  given  by  a  Will  is 
■prima,  facie  to  be  intended 
a  Benevolence.  (616) 

In  a  Will,  where  the  Intention 
is  plain,  that  ought  to  con- 
trol the  legal  Operation  of 
the  Words.  673 

How  far  patrol  Vroof  ina'^  he 
admitted  to  explaiu  a  Will, 
vide  Tit.  CUiUfnCC* 


Re<vocation  of  a  Will. 

J.  has  two  Daughters,  B.  and 
C.  and  devifes  one  Moiety 
of  his  real  and  perfonal  E- 
ftatc  to  S.  the  other  Moiety 
to  C.  after  which,  in  Confi- 
dcration  of  Marriage,  he  co- 
venants to  fettle  a  Moiety 
of  his  real  Eftate  upon  the 
Husband  of  B.  this  Cove- 
nant being  for  a  valuable 
Confidcration  is  in  Equity 
a  Revocation  of  the  Will,  fo 
that  the  Husband  fhall  have 
one  Moiety  of  the  real  E- 
ftate  by  the  Settlement,  and 
the  Wife  a  Moiety  of  the 


other  Moiety  by  the  Will. 
'Page  332,  (624) 
One  makes  his  Will  of  Land, 
and  afterwards  by  Deed  and 
Fine  mortgages ;  this  a  Re- 
vocation pro  tauto  only.  334 


'Dcvifcy  'De'vifee^  vide  T'yjijl 
for  raift7ig  ^Portions  and 
Payment  of  Tiebts  under 
Tit.  Cruff. 

J.  S.  after  a  Dcvife  of  feveral 
Parts  of  his  real  and  perlo- 
nal  Eftate  to  feveral  Perfons, 
devifes  the  Intcrcft  and  Pro- 
duce of  the  Surplus  of  his 
rCal  and  perfonal  Eftate  to 
his  Grandchildren,  until  their 
Ages  of  twenty-one;  this 
will  pafs  the  aljfolute  Right 
and  Property  of  the  real  and 
perfonal  Eftate  to  the  Grand- 
children after  that  Age.   194 

By  a  Dcvife  of  all  the  Reft  of 
his  real  Eftate,  an  Eftate  of 
which  the  Tcftator  was  but 
a  Truftee  paftcs.  198 

A  Truft  of  Lands  is  limited  to 
J.  his  Heirs  and  AfTigns, 
and  to  fuch  as  he  fhall  ap- 
point j  J.  devifes  thefe  Lands 
by  a  Will  attefted  but  by 
two  Witncffcs,  the  Will  void, 
and  fliall  not  operate  as  an 
Appointmcnr.  2^8 

Devifc  that  if  Cejini  q»e  Vie 
of  a  Church  Leafe  which 
the  Tcftator  had  fhould  die, 
the  Teftatoi's  Executors 
fliould  purchafe  the  Prc- 
mifles  for  the  Life  of  J.  S. 
the  Tcftator's  Kinfman  i  the 
Purchafe  was  made  accord- 
ingly,   yet    7.  4$'.    held    to 

tako 
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take  no  Intereft  by  this  Will. 
'Page  323. 
Where  a  Devife  is  to  /i.  for 
Life,  Remainder  to  B.  and 
J.  dies  in  the  Teftator  s  Life- 
time, and  then  the  Tcftator 
dies,  S.  fliall  take  prefent- 
ly.  331 

If  the  Devife  had  been  to  A. 
and  B.  and  /4.  had  died  in 
the  Tcftator's  Life-time,  B. 
fhould  have  taken  the  Whole. 

ibid. 
One  dcvifes  to  his  Wife  fix 
Meffuages  for  her  Life,  the 
Reft  of  his  real  Eftate  e- 
qnally  to  his  two  Daughters 
in  Fee,  after  which  on  the 
Marriage  of  his  eldcft  Daugh- 
ter, he  covenants  to  fettle 
one  Moiety  on  her  and  her 
Husband  ;  the  Devife  of  the 
fix  Houfcs  fliall  be  good,  and 
fubfift  out  of  the  remaining 
Moiety.  333 

Devife  to  J.  a  Proteftant  for 
Life,  Remainder  to  B.  a 
Papift  for  Life,  Remainder 
to  C.  a  Proteftant ;  A.  dies, 
B.  being  a  Papift  is  diflibled 
to  take,  and  C  fhall  take 
prefently  in  the  fame  Man- 
ner as  if  the  Remainder  had 
been  to  a  Monk.  362 

Devife  of  Lands  to  A.  for  Life, 
Remainder  to  B.  a  Papift 
for  Life,  Remainder  to  Tru- 
ftees  for  the  Life  of  B.  in 
Truft  to  let  B.  take  the  Pro- 
fits, and  to  preferve  the  con- 
tingent Remainders  j  the 
Truft  to  let  B.  the  Papift 
take  the  Profits  is  void,  but 
th.\t  to  preferve  the  con- 
tingent Remainders  good  ,• 
and  in  this  Cafe  the  Grantor 


and   his  Heirs  being  Prote- 
ftants   fhall    have  the   Pro- 
fits during  the  Life  of  the 
Papift,     after  whofc   Death 
they  fhflU    go   to  Bh  Son, 
being  a  Proteftant.  Page  36  2 
Devife  of  100/.  in  Money,  and 
50/.  per  Arm.  to  A.  and  his 
Heirs,  and  if  A.  die  without 
Heirs,  then  to  a  Charity  j  A> 
dies  without  IfTue,  living  the 
Teftator  ;  the  Will  void  as 
to  the  Whole,  and  the  Cha- 
rity cannot  take  369 
A'  feifed  in  Fee  has  a  Son  B, 
and  a  Sifter  C.   and  devifes 
his  Lands  to  his  Son  B.  m 
Tail  general,  and  if  his  Son 
B'  fliould  die  without  IfTue, 
and  his  Wife  fhould  furvivc 
him,  then  the  Wife  to  have 
the  PremifTes  for  Life,   and 
after  her  Dcccafe  to  the  Te- 
ftat«r's  Sifter  for  Life,   and 
after  her  Deceafe,  the  Tc- 
ftator's Son  hsifig  dead  with- 
out IJjue   as  aforefaid.  Re- 
mainder to  C  in  Fee  j   B. 
the  Son  dies   without  IfTue, 
but  the  Tcftator's  Wife  dies 
before  him ;  C-  is  not  entitled 
to   the  Remainder   in   Fee, 
bccaufe  the  Contingency  of 
the    Tcftator's    Son     dying 
without    IfTue   in    the   Life- 
time of  the  Wife,  is  annexed 
to  all  the  Devifes  over.     390 
If  a  Devife  be  to  Executors  of 
an    Equity   of  Redemption 
only  for  Payment  of  Debts, 
this  is  but  equitable  AfTets, 
and  to  be  applied  to  pay  all 
Sorts  of  Creditors  equally. 

415 

A.  devifed  1 0,000  /.  to  Truftees, 

in  Truft  to  be  laid  out  in 

Lands 
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Lands  and  fettled  on  ®.  for 
Life,  without  Wafte,  Re- 
mainder to  Truftees  and 
their  Heirs  for  the  Life  of 
S.  to  fupport  contingent 
Remainders,  with  a  Power 
to  S.  to  make  a  Jointure, 
Remaindef  to  the  Heirs  of 
the  Body  of  S.  Remainders 
over;  and  by  the  fame  Will 
devifed  Lands  to  B.  to  the 
fame  Ufes,  and  died  leaving 
C.  Executor;  B.  fues  C.  the 
Executor  for  the  Deeds  re- 
lating to  the  Lands  that  are 
in  his  Hands,  and  to  have 
the  Money  laid  out  in  Lands 
and  fettled  ;  decreed  by  the 
Mafter  of  the  Rolls,  that  B. 
had  but  an  Eftate  for  Life 
in  the  Lands,  and  fo  not  en- 
titled to  the  Deeds;  but  that 
they  were  to  be  brought  into 
Court,  and  that  the  Lands 
to  be  bought  with  the  Mo- 
ney were  to  be  fettled  on  B. 
for  his  Life  only,  Remainder 
to  his  firft,  (jc.  Son.  But  by 
the  Opinion  of  Lord  Chan- 
cellor King,  B.  was  held 
to  have  an  Eftate- tail  in  the 
Lands  devifed,  and  confe- 
quently  to  be  entitled  to  the 
Deed^  relating  thereto;  tho' 
as  to  the  Lands  to  be  pur- 
chafed,  that  being  executory, 
and  in  the  Power  of  the 
Court,  B.  was  to  be  but 
Tenant  for  Life,  with  Re- 
mainder to  his  firft,  C^r.  Son. 

One  articles  to  buy  certain 
Lands,  he  thereby  becomes 
feifed  of  them  in  Equity  ; 
but  where  A.  devifed  all  his 


real  and  pcrfonal  Eftate,  and 
afterwards  articled  to  pur- 
chafe  Lands,  and  then  died; 
the  Heir  at  Law  was  held 
to  be  entitled  to  this  Eftate, 
as  not  pafling  by  the  Will ; 
[ecus  had  the  Articles  for  a 
Purchafe  been  before  the 
Will,  for  then  the  Eftate 
would    have    pafled.     'Pa^e 

(629) 


Witnefs  to  a  Will'     Vide  alfo 

cuiocncc,  and  Depofttioii, 

The  Statute  of  Frauds  and  Per- 
juries, which  requires  that 
a  Will  of  Land  (hould  be 
fubfcribcd  by  three  Witncflcs 
in  the  Teftator's  Prcfence, 
not  binding  in  Barhndoes.  75 

A  Bill  to  perpetuate  the  Tc- 
ftimony  of  Witneflcs  to  a 
Will,  if  brought  to  Hearing, 
to  be  difmillld  with  Cofts ; 
notwithftanding  which  the 
Plaintiff  may  at  Law  have 
the  Benefit  of  the  Depofi- 
tions.  162,  163 

ATruft  of  Lands  is  limited  to 
J.  his  Heirs  and  Affigns,  or 
to  fuch  as  he  fliall  appoint; 
A.  devifes  thefc  Lands  by 
Will  attefted  but  by  two 
Witneftes;  the  Will  is  void, 
and  fliall  not  operate  as  an 
Appointment,  258 

A  Copyhold  furrcndercd  to 
the  Ufe  of  a  Will,  fliall  pafs 
by  a  Will  attefted  by  two 
Witneflcs,    or  by  one  only. 

ibid. 

But  a  Truft  or  Equity  of  Re- 
demption of  a  Copyhold  can- 
not 
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not   pafs  by  a  Will,   unlcfs 

attefted   by  three  Witncflcs. 

^age  261 

J^f/dre  aatem,  and  fee  in  the 
Note  a  latter  Refolution  to 
the  contrary. 

Wills  made  beyond  Sea  of 
Lands  in  E72gla?id  niuft  be 
attcfted   by  three  WitnelTcs. 

293 

Where  there  are  three  Wit- 
nelTes  to  a  Will  of  Lands, 
two  whereof  fwear  that  the 
Will  was  figned  by  the  Te- 
ftator  in  the  Prefence  of  all 
the  three  WitnelTes,  but  the 
third  fwears,  that  the  Te- 
ftator  having  written  and 
figned  his  Will  before,  called 
for  the  Witneffes,  and  de- 
clared the  Writing  to  be  his 
laft  Will,  and  that  all  the 
three  Witneffes  were  then 
prefent,  and  fubfcribed  their 
Names  in  his  Prefence*  ^y. 
whether  this  Will  be  good 
to  pafs  the  Land?    5 op,  510 

zmp$.  See  €mmm  of 


Vol.  IL 


mxiU     See  P^OCCflS* 

T)e  Ventre  I/ifpiciendo, 

The  Effeft  of  this  Writ  decreed 
upon  a  Bill  in  Equity,  where 
a  Sum  of  Money  was  dc- 
vifcd  to  a  Charity  on  the 
Death  of  J.  without  IfiTue; 
J.  died  leaving  a  Widow  of 
ill  Fame,  who  pretended  to 
be  with  Child.    'Page  (5P  i ) 

Held  to  be  a  Writ  of  common 
Right,  being  to  fccure  the 
next  Heir  from  a  fraudulent 
and  fuppofititious  Birth,  and 
to  lie  for  a  Tenant  in  Tail, 
becaufe  at  the  Time  when 
it  was  firft  allowed,  an  E- 
flate-tail  was  a  Fee-fimplc 
conditional.  (593) 

A  Widow  being  admitted  to 
be  with  Child,  the  Court 
will  fix  a  Place  agreeable  to 
both  Parties,  where  flie  fhail 
be  till  delivered,  and  where 
the  Heir  may  from  Time  to 
Time,  at  proper  Seafons  and 
on  Notice,  fend  Women  to 
fee  her,  and  to  be  prefent 
when  the  Child  is  born ;  in 
which  Cafe  no  need  to  exe- 
cute the  Writ  in  a  flrift 
Manner.  {)9i) 

9  H 
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LAW  BOOKS  puhUJiod  fmce  the  Tear  1700  ;  fold 
cheap  hy  J.  Work  all,  at  theDo\Q  in  Bell -Yard, 
near  LincolnVInn. 
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Clift's  Entries  of  Declarations,  C^c.     —     — 
Lilly's  Reports  of  Affize  —  — 

Modern  Reports,  6  Parts,    3d  Edition  —   — 
Levinz's  Reports,    3  Parts,   2d  Edition     — 
Saunders's  Reports,  2  Vols.    2d  Edition        — 
Lilly's  Modern  Entries         ^-         — ^         — 
Tremainc's  Pleas  of  the  Crown         -^-^         — 
Statutes  of  Ireland,   3  Vols.  —  — ^ 

Comberbach's  Reports  —  — 

D'Anvers's  Abridgment,  3  Vols.  2d  Edition  — 
Nelfon's  Abridgment,  3  Vols. 


Bridgman's  Conveyances,  2  Parts,  5  th  Edition 
Pearce's  Laws  of  the  Stannaries  and  Tin   Mines 

Cornwall,  isfc.  —  — 

Reports  in  Chancery  Time  of  Finch 
"VVatfon's  Clergyman's  Law,    3d  Edition 

Farrefley's  Reports,   2d  Edition        

Madox's  Firmi  Burgi  

Hawkins's  Picas  of  the  Crown,  2  Books 

AVilkins's  Leges  Anglo  Saxonies       

Ayliffe's  Canon  Law  


Carkefs's  Book  of  Rates  and  Supplements 
Ventris's  Reports,   2  Parts,    4tli  Edition     — 
Index  :   Or,  double  Table  to  the  Reports 

Cowell's  Interpreter  

Dalton's  Country  Juftice     

Collins's  Precedents  of  Baronies      

Francis's  Maxims  in  Equity 
Catthcw's  Reports 


Skinner's  Reports  in  B.  R.  

Vernon's  Cafes  in  Chancery,  2  Vols.     

Swinburne  of  Wills  and  Teftaments     

Bird's  modern  Conveyancer     

Sir  Thomas  Jones's  Reports     

Wood's  Inftitute  of  the  Civil  Law     

Lord  Bacon's  Works,  4  Vols.  

Modern  Cafes  in  Law  and  Equity         

Salkeld's  Reports,   3  Vols.     

Lilly's  Praftical  Conveyances,  2d  Edition     • — 

Fitz-Gibbons's  Reports         

Jacob's  Common  Law,  Common  Plac'd,  2d  Ed. 
Precedents  in  Chancery  —  — 

Abridgment  of  Cafes  in  Equity  — 

Modern  Entries  in  Englifli,  3  Vols.     —     ^734' 

Ayliffe's  Pandefl  of  the  Civil  Law      

Jenkins's  Eight  Centuries  :  Or,  Reports     — 

Reports  in  Equity  and  Exchequer        

Lilly's  Pradical  Regifter,  2  Vols.  2d  Edition 
Fleta,  Book  the  Firft,  with  Notes      .^~ 
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Cafes  in  Chancery,  3  Parts ,  3d  Edition     — 
Yelverton's  (Sir  Henry)  Reports,  3d  Edition 
Statutes  at  large,  by  Hawkins,  6  Vols.      — 

New  Abridgment  of  the  Law,  2  Vols.     

Hales's  Hiftoria  Piacitorum  Coronae,  2  Vols. 

Jacob's  Law  Di<Sionary,  3d  Edition     

Fortefcue  dc  Laudibus,  i^c.      

Cafes  in  Law   and   Equity      

Reports  in  Chancery,  3  Parts,  3d  Edition     — 

State  Trials,  8  Vols.  2d  Edition  

Salmon's  Abridgment  of  the  State  Trials     — 

Treatife  of  Equity       — 

Domat's  Civil  Law,  2  Vols.  2d  Edition     

Reports  Temp.  Queen  Anne  

Jacob's  Tables  to  the  Law  

Abflradb  for  20  Years  paft,  or  finale     


Wood's  Inltit.  of  the  Common  Law,  6th  Edit. 
Coke  on  Littleton,  12th  Edition 


1735 
'735 
1735 
1736 
'736 
1736 
1736 
1736 
1736 
1736 
1737 
^737 
1737 
1737 
1737 
173^5 
1738 
1738 


Votes  of  the  Hon.  Houfe  of  Commons  from  the  firft 

Publ.  to  the  prefentYear  :  Or  any  Seflion  fingle  1738 

C;ifes  in  the  King's  Bench,  temp.  K.  Will.  III.      1738 

Coke's  Reports,  1 3  Parts,  Royal  Paper,  Svi  —  1738 

Report  of  all  the  Cafes  determined   by  Sir  John  Holr, 

from  1688  to  17  ic,  with  many  new  Cafes         1738 

New  Precedents  in  Conveyancing  by  the  moft  eminent 

Hand:,  nov/  publifti'd  from  OrigmalManufcripts  1 7  39 


<IV  A  R  TO.' 

Godolphin's  Orphan's  Legacy,  ' 

Statutes  abridg'd,   relating  to  Stamps      

Natura  Brevium,  with  Hales's  Notes      

Innes's  Juris  Scotici      

Sommers's  (Lord)  Arg.  in  the  Banker's  Cafe 
Lee's  Stat.  Law  of  Ireland,  Common-placed 
Jurifdiftion  of  the  Court  of  Chancery 


Robins's  Abridgment  of  the  Irifh  Statutes     — 
Oughton's  Ordo  Judic.  in  Foro  Eccl.  Civili,  2  V, 


1701 
1727 

1730 
1733 
»733 
1734 
1735 
1736 
1738 


OCTAVO,    (Jc. 

Compleat  Conveyancer :    Or  Precedents  approved 

J.   Maynard,    J.  Pemberton,    t^c.      

Lex  Cuflumaria  :  Of  Copyholds,  i^c.      

Pittus's  Conftitution  of  Parliaments      

Law  of  Corporations  and  inferior  Courts     — 

Browne's  Modus  Intrandi,  2  Vols. 

Brydall's  Law  of  Baftardy  

Privileges  of  Lords  and  Commons       

Conveyances  Affiflant :     Or    Tables  to  all 
Conveyances  under  Heads  — 

Law  of  Executors  and  Adminiftrators     

Browne's  Pradtice  of  the  Exchequer     

Curfon's  Law   of  Eftatcs  Tail       

Law  of  Errors,   Writs  of  Error,  ^c. 
5    Degge's  Law  of  Tithes,  6th  Edition 
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T.:>\v  of  Lafl:  Wills  and  Tcftaments 
Pl.mtauon  Laws 


abridg'd 


Law  of  Trefpaffcs,  Vi  &  Armis,  f3V.     

Hillinghurft's  Myftcrics  of  Clerkfliip       

Clerk's  Tutor  in  Chancery,  3d  Edition     — 

Doitrine  of  Denriurrcrs         

Nicholfon's  Border  Laws 


1703 

1704 
1704 
1705 
1705 
1705 
1705 


Afnby  and  White  :  Or,  Cafe  of  Ekaors,  &c.   1705 


Law  of  Executions 

Styles's  Pradical  Regifter,  4th  Edition       — 

Bond's  Guide  for  Jufticcs         

Law  of  Matters,  Servants,   Bailiffs,  ijfc.    — 

Molloy  de  Jure  Maritime     — 

Hales's  Jurifditlion  of  Parliaments         

Confct  of  Spiritual  Courts,  3d  Edition  — 
Lawyer's  Library  :  Or,  Precedents,  i^c.  — 
Lilly's  Continuation  of  Styles's  Regifter,  2  Vols. 

Law  of  A<Sf ions,  i3c.  

Treatife  of  Frauds  and  Covins,  i^c.     

Statutes  concerning  Treafon         

Law  of  Trials  for  Treafon,  ^c.     — 

Enchiridion  Clericalc  

Law  of  Covenants,  Isfc.         

Gamefter'sLaw  — 


Infant's  Lawyer,    2d  Edition     

Watfon's  Clergyman's  Law,  2  \^ols.     

Law.of  Ejedlments,  ^c.  2d  Edition     

Townefend's  Prep,  to  pleading,  3d  Edition    — 

Practical  Regifter  in  Chancery     

Rymer's  Antiq.  of  Parliaments     

Whitaker's  Abftraft  of  Admiralty  Ada     — 
Compend.  of  the  Laws  concerning  Game,  i:fc, 
Forms  of  Oaths  of  the  Magiftracy,  i^c.     — 

Kilburne's  Precedents  for  Juftices         

Reports  in  Chancery,  3  Vols.  1715-16 

Jacob's   Grand  Precedent  of  the  diftincSl  Parts  of  all 


1706 
1707 
1707 
1707 
1707 
1707 
1708 
1709 
1710 
1710 
1710 
1710 
1710 
1712 
1712 
1712 
1712 
1712 

1713 

1713 
1714 

1714 

1715 

1715 

171S 
1715 


Inftruments    in  Conveyancing 
Hales's  Pleas  of  the  Crown,  5th  Edition 

Jacob's  Review  of  the  Statutes      

Doderidge's  Principality  of  Wales 

Laws  of  Jamaica,  by  Wood  

LiftruClions  for  Colledors  of  Excife 


1716 
1716 
1716 
1716 
1716 
1716 
1716 
1716 


Law  of  Torts  and  Wrongs       —  —       1720 

Statutes  concerning  the  Revenues  in  Ireland  1720-28 
Johnfon's  Ecclefiaft.  Canons,  2  Vols.  —  1720 
'IVrms  of  the  Law,  French  and  Englifti  —  1721 
Dodior  and  Student  —  —  1721 

Jacob's  Treatife  of  Laws  —         —  1721 

Wood's  Inftit.  of  the  Civil  Law,  ^^l  Edition  1721 
Green's  Privileges  of  the  City  of  London  1722 

Bulftrode's  Three  Charges  to  Juries  —  —  1722 
Laws   of  England   delineated  —         —      1722 

Law  of  Securities :  Of  Bonds,  Bills,  isfc.  —  1722 
Statutes  relating  to  the  South-Sea  —  —  1722 
Bohun's  Curfus  Cancellariae,   2d  Edition     —     ^7^3 

Pfivilegia  Londini,  t^A  Edition     —       '7^3 

Readings  on  the  Statute  Law,  5  Vols.        — .        1723 
Summary  of  the  Penal  Statutes     —     —     — 
Covert's  Scrivener's  Guide,  2  Vols.  4th  Edition 
Jacob's  compleat  Court-keeper,  3d  Edition 
Orders  of  all  the  Courts  at  Weftniinft.      — 
Pradfick   Part   of  the  Law,  5tli  Edition     — 
Modern  Conveyancer,  3  V^ols.  — 

Praxis  Almas  Cancellarire,  3  Vols,  4th  Edition 
Aftrey's  Charge  to  Grand  Juries,  i^c.  — 
Compleat  Affidavit  Man  —         — 

Browne  of  Fines,  2  Vols.  6th  Edition      — 

Car'er's  Legal  Provifion  for  the  Poor 

Duncombe's  Trials  per  Pais,  6th  Edition     — 
Country  Parfon's  Companion     —     —     — 
Jacob's  Common  Law,  Common-placed      — 
Compleat  Clerk  in  Court  —  — 

Hiftory  of  the  High  Court  of  Chancery  —  1726 
Laws  of  Honour,  Nobility,  i^c.  —       1726 

Button's  Juftice  for  Ireland        —         — 
Officium  Clerici  Pacis,  3d  Edition  — 

Penal  Laws  Relat.  to  the  Cuftoms,  &c.      — 
Gooding's  Law  againft  Bankrupts      —      — 

Compleat  Conftable,  7  th  Edition       

Legal  Judicature  in   Chancery         • 

Efl'ay   for  Regulation  of  the  Law      — 

Forfter's   Digeft  of  the  Cuftoms       

Inftrudtor  Clericalis,  6  Vols.     ^7^7 


Report  of  viewing  the  publick  Records      — 
Hales's  Sherifts  Accompts  —  — 

Statutes  relating  to  Stamps,  2  Parts  —  1716,22 
Jacob's  Catalogue  of  Writs  and  Proceffes  —  17  17 
Langbanc's  Rates  and  Merchandize  —  —  17 17 
Hunt's  Abr.  of  Irifh  Statutes,  2  Vols.  1718,  1728 
Law  French,  and  Latin  Di£l.  2d  Edition  17 18 
Compleat  Sportfman  :  Laws  of  Game,  i^c.  1718 
Edgar's  View  of  the  Britifti  Cuftoms,  2d  Edit.  1718 
Man  wood's  Forrcft- Laws,  4th  ffl'/V/a^z 
Malitia  Laws 


Law  of  the   Poors  Settlements,  Wc . 
Laws   of  Travelling,    Robbery,  iic. 
Lutwychc's  Reports,  2  Vols.  — 

Nelfon's  Reports  in   Chancery       — 
Juftices  Vade  Mccum  —         — 

Care's  Englifti  Liberties,  4th  Edition 
Jacob's  Laws  of  Murder,  Appeals,  isfc. 
Military  Laws      —  — 

State-Trials  abridg'd,  9  Vols,  — 

Jacob's  modern  Juftice  —  — 

L'Eftrange's  Juftices  Law  —  — 

Wood's  Inftitutc  Common  Law,  2  Vols.     — 
Law  of  Commons  and  Commoners,  2d  Edit. 
Gentleman's  Affiftant,  Tradefman's  Lawy.  &C 
Laws  concerning  Highways,  Turnpikes,  l^c. 
Informations  Relating  to  Duty  on  Hides     — 
Land  Purchafer's  Companion  .  — 
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1726 
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1727 
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1727 
1727 


Compleat  Sheriff"'s  Duty,  3d   Edition       — 

New  Retorna  Brevium,  2d  Edition      ^727 

Hawkins's  Crown  Law,  2  Vols.       1728 

Judicial  Authority  of  the  Mafter  of  the  Rolls  1728 

Nelfon's  Law  of  Manors,  is^c.  2d  Edit.     —  1728 

Scroggs  of  Courts-Leet,  i^c.           1728 

Carter's   Law  of  Mortgages             1728 

Edton's  Liber  Valorum             —  I728 

Nelfon's  Lex  Teftamentaria,  2d  Edition     —  1728 

Wentworth's  Office  of  Executors     —     —  1728 

Jacob's  Lex  Mercatoria,  2d  Edition    —     —  ^729 

Landlord's  and    Tenant's  Law,  7th  Edition  1729 

Jacob's  Clerk's  Remembrancer,  2d  Edition  1730 

Compleat  Chancery  Praftifer,  2  Vols.       —  1730 

Baynes's  Criminal   Law   of  Scotland       —  '730 

Modern  Praftice  of  the  Exchequer     —     —  1731 

Juftices  Cafe  Law              —         —         —  173^ 
Compleat  Arbitrator:    Or,  Law  of  Awards, c^f.  by 


the  Author  of  Cafes  in  Equity  Abridg'd  — 
Impartial  Lawyer  :  Or,  Sutor's  Guide  — 
Acherley's   Free   Parliaments  — 

Gurdon's  Hiftory  of  Parliaments,  iffc.  2  Vols 
Jacob's  Statute  Law,   2  Parts     —     —    — 
Table  of  the  Fees  at  Weftminfter         — 
Clergyman's  Vade   Mecum,  2    Vols.       — 
Nelfon's   Rights  of  the  Clergy  — 

Bohun's  Inftitutio  Legalis,  4th    Edition     — 
Bohun's  Inftruftions  for  Clerk'  — 

A^'lifte's  Law   of  Pledges  and  Pawns       — 
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id  Edition 


Law  of  Sewers,   fefc.         ■ 

Cdfes  of  Settlement  and  Removal,   ^ 

Bohuii's  Law  of  Tithes,  y^.  — 

'■ Ensrlifh   Lawyer :    Of  Writs,  (^c. 

Clerk's  Engliih  Tutor  in  K.  B.  and  C.  P.  2  Vols. 
JJohun's  Declarations  and  Pleadings,  Englifh 
Univerfal    Officer  of  Juftice         —         — 
Statutes  for   Provifion   for    the   Poor       — 
Heads  and  Titles  for  a  common  Place   in   Law 

Equity,  with  their  Diviiions,  iJc.  — 

Attorney's  Pocket  Companion,  2  Vols.  2d  Edit. 
Reading's  Engliih  Clerk's  Inftruflor,  in  the  K.  B 

C.  P.  2  Vols.  

Mineral  Laws  of  Derbyfliire  — 

EngUni  Pleader :  Of  Declar.  in  K.  B.  and  C.  P. 
Blackerby's  j  ulHcc,  i  Parts  —         — 

Harvey's    Precedents  for  Juftices,  2d  Edition 
Higgs's  Guide  to  Juftices        —  — 

Jacob's  Students  Companion,  2d  Edition      — 
Law  and  Practice  of  Ejedlments      —         — 
Law  of  Ufes  and  Trufts,  yr.     —         — 
Atkins's  Parliamentary  Trafts      —     —     — 
Lex  Parliamentaria,  2 J  Edition  — 

Statutes  concerning  Bankrupts  — 

. relating  to  Elections  — 

for  preferving   the  Game  — 

Compleat  Engliih  Copyholder,  2   Vols.     — • 
Hales's  Hereditary  Defcents         —         — 
Law  of  Evidence,  2d  Edition  — 

Laws  of  Liberty  and  Property     —     —     — 
Grey's  Syrtcm  of  Ecclefiaftical  Laws  —     — 
Hawkins's  Abr.  of  Coke  on  Littleton,  5th  £<///. 
Jacob's  Conveyancer,   3  Vols.  —         — 

Watfon's  Rules  of  the  Common  Pleas      — 
Cuftoms  and  Privileges  of  Hackney   and  Stepney 

the  County  of  Middlcfex  —  — 

Nelfon's  Office  of  a  J.utice,  2  Vols.     —     — 
Bacon's  (Lord)  Law  Trades         —  — 

Shaw's  Pradlical  Juftice,  2  Vols.       —      — 
Law  Quibble-,  Tricks,  Turns,  Evaiions,  iJc. 
Nelfon's  Game  Law         —         —         — 
Precedents  relating  to  Baftardy         —        — 
Wright's  Litrodu(ftion  to  Tenures        —     — 
Young  Clerk's  Tutor  enlarged     —     —     — 
Candidate's  Guide  :  Or,  Elector's  Right     — 
Every  Man  his  own  Lawyer     —      —      — 
Orders  H.  Commons  on  controverted  Eleftions 
Attorney's  and  Pleader's  Treafury,  2  Vols.  -^ 
Prideaux's  Diredion  to  Church- Wardens     — 
Abridgment  of  the  Statutes,  9  Vols.     —     — 
Attorney's  Englifh  Pra(Stice,  2  Vols.  — 

Praftifmg  Attorney,   2  Vols.   4th  Edition 
Hiftory  and  Pradlice   of  the    Common  Pleas 
Jacob's  Gentleman's  Law      —     —     —     — 

City  Liberties,  Rights  of  Freemen,  &'c.    

Law  of  Inheritance   in  Fee,  is'c.         — ■— 
Tenant's  Law :   Of  Landlords,  Farmers,  iffc. 
Treatife  of  Feme  Coverts :  Or,  Ladies  Law 

Lords  Protefts   from    1 641  to  1737       

Jacob's  compleat  Parifh    Officer      —       — 
Young  Clerk's  Vade  Mecum  — '         — 

Clerk's  AfTociate  in  Chancery     —     —     — 
Hiftorical  View  of  the  Exchequer     —     — 
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Charters  of  the  City  of  London      —      — 
Baron  and   Feme,    much  enlarged      —     — 
Manby's  Law  of  Fines  and  Recoveries  in  Englifli,with 
Precedents  of  this  Manner  of  Conveyancing  ;  Dedi- 
cated to  the  Right  Hon.  5/V  John  Willes,  Knt.  Lord 
Chief  'Juftice  of  the  Comvion  Pleas.,  1 7  38 

Treatife  of  Tenures,  2  Parts  —  1738 

Treatife  of  Trade  and  Commerce    —     —        1738 


Treatife  of  Replevins,  Diftrefles,  bfc.  with  divers 
Statutes  touching  Sherifi-s  Accompts,  l^c.  Alfo 
the  Law  concerning  Elections  and  Returns  of 
Members  of  Parliament,  2d  Edit,  brought  down 
to  the  Year  1730) 

S>    %  ^     %%m    TB®  ^.%^,   fold    by 
J.    WORRALL. 

FOLIO. 

Brooke's,  Cotton's,  Fitzherbert's  Rolle'sj  Statham's 
Abridgmeents. 

Sheppard's  Epitome. 

Pleadings  Quo  Warranto  touching  the  Charter  of  the 
City  of  London. 

Coke's  Inflitutes,  2d,  3d  and  4th  with  Tables. 

Bracton  de  Legibus. 

Browne's,  Brownlow's,  Coke's,  Hanfard's,  Le- 
vinz's,  Lilly's,  Raflall's,  Robinfon's,  Vidian's 
Wynch's  Entries. 

Bolton's  Juflice  of  Leland. 

Waterhous's  Commentary  on  Fortefcue. 

Wingate's  Maxims  and  Reafon  of  the  Law. 

Dugdale's  Origines  Judiciales. 

Duke's  Laws  of  Charitable  Ufes. 

Sheppard's  Law  of  AfTurance. 

Pra£lical  Counfellor,  touching  Fines. 

Cafes  in  Parliament. 

D'Ewe's  Journal,  Q^  Elizabeth's  Parliaments. 

Dugdale's  Baronage. 

' Summons  to  Parliam.ent. 

Phillips's  Government  of  England. 

Aleyne's,  Anderfon's,  Benloe's,  Bridgman's,  Bul- 
ftrode's,  Carter's,  Coke's,  Croke's,  Davis's,  Dy- 
er's, Hardres's,  Hetley's,  Hobart's,  Hutton's, 
Jones's,  Keble's,  Keilway's,  Keyling's,  Lane's, 
Latch's.  Leonard's,  Ley's,  Liitleton's,  Moore's, 
Noy's,  Owen's,  Palmer's,  Piowden's,  Popham's, 
Raymond's,  Rolle's,  Savile's,  Style's,  Wynche'sj 
Reports. 

Year-Books,  compleat. 

Keble's,  Raftell's,  Scobell's  Statutes. 

Brownlow's  Writs. 

Officina  Brevium. 

Regiftrum  Brevium. 

Thefaurus  Brevium. 

ZU  J  R  TO. 

Adls  and  Ordinances  abridg'd. 

Godolphin's,    Hughes's,    Pulton's,    Sheppard's,    A- 

BRIDGM  ents. 
Compleat  Clerk  :  Containing  Variety  of  Precedents, 

&c. 
Perfedl  Conveyancer,  by  Will.  Noy,  isfc. 
Weft's  Symboleography,  2  Parts. 
Clark's  Praxis,   2d  Edition. 
Powell's  Attorney's  Academy,  &c. 
Staundfort's  Pleas  of  the  Crown. 
Bracton  de  Legibus. 
Somner  and  Taylor  of  Gavel-kind. 
Skene  de  verborum  Significatione. 
Brownlow's  Pleadings  and  Writs,   Englifh, 
Declarations  in  the  Upper  Bench,  Englifh. 
Fitzherbert's  Juftice,  enlarged  by  Crompton, 
Fleta  :  With  Selden's Notes,  &c. 
Lawyer's  Light :  Choice  of  Books,  i^c. 
Coke's  Treatife  of  Bail  and  Mainprize. 
Doftrina  Placitandi. 

Doderidge'j 


4 


LAW    BOOKS  fold  cheap  by  J.  Workal 


1.  • 


DodeiiJgc's  Conipleat  Parfon,    Eiiglifh  Lawyer,  and 

Principality  of  Wales, 
Fulbcck's  Parcllcl  of  the  Civil  and  Com.  Law. 
Hale's  Trcatife  of  Inrolling  Deeds. 
Manwood's  Forell  Laws,  isfc. 
Phillips's  Ufagc  of  Fines  in  Chancery Reforming 

Regiftry Pourveyance  for  the  King Rights 

of  the  King's  Servants Neceffity  of  preferving 

Tenures  in  Capite. 
Sheppard's  Faithful  Counfellor,  2  Parts. 
Swinburne's  Treatife  of  Spoufals,  iffc. 

0  c  TJ  yo,  kc, 

D'Avenport's  Abr.  of  Coke  on  Littleton. 
GliiTon's  Common  Law  epitomized. 
Hughes's  Abr.  of  Croke's  Reports,  3  Parts. 

of  Moore's  Reports. 

Trotman's  Abr.  of  Coke's  Reports. 

Rights  of  the  People  concern.  Impofitions. 

Sheppard's  Office  of  'Conftables. 

Turner's  Duty  of  High  Conftables. 

Art  of  Conveyancing  explain,  2  Vols. 

Book  of  Precedents,  Inftruments,  isc 

Brydall's  Guide  to  the  Conveyancer,  2  Parts. 

New  Book  of  Inftruments. 

Antient  Conftitution  of  the  Marflialfea. 

Attorney  of  the  Common  Pleas. 

Coke's  Copyholder,  with  a  Supplement. 

Gary's  Guide  in  Ecclefiaftical Courts. 

Clarendon's  (Ld.)  Orders  in  Chancery. 

Jus  Sigilii :  Or,  Law  touching  the  4  Seals. 

Kitchen's  Jurifdidion  of  Courts,  Englifh  Precedents. 

Lambarde's  Archion. 

Office  of  the  Clerk  of  Affize,  2d  Edition. 

Pradice  of  the  Excheq.  Court,  by  T.  F. 

■  in  Chancery  unfolded. 

—  of  the  Sheriffs  Court. 

Sheppard's  Court-keeper's  Guide. 

Survey  of  the  County  Judicatures. 

Trye's  Jus  Filazarii :  Or,   Filazer's  Office. 
Vernon's  confid.  for  regulating  the  Exchequer, 
Williams's  Jus  Appellandi  a  Cancellariae,  2  Parts. 
Blount's  Antient  Tenures  &  Jocular  Cuftoms. 
Calthorpe's  Cuftoms  of  London. 
Lex  Londinefis :  Or,  The  City  Law,  Cuftoms,  isfc. 
Young  Lawyer's  Recreation  :  Of  Pleafant  Cuftoms, 
Clerk's  Affiftant :  Of  Declarations,  Pleas,  c^c. 

Manual  of  Declarations,  e^c. 

Judgments  in  the  Upper  Bench,  and  C.  Bench. 
Placita  Generalia  &  Specialia  :  Or,  Declarations,  c?f. 
Read's  Declarations. 
Browne's  Advice  to  Juftices. 
Chamberlayne's  conipleat  Juftice. 
Fleetwood's  Office  of  a  Juftice. 

Home's  Mirrour  for  Juftices. 

Lambarde's  Juftice,  Duty  of  Conftables. 

Office  of  a  Juftice,  Precedents  of  Appeals,  ^c, 

Sheppard's  Juftices  fure  Guide. 

Juftices  Clerk's  Cabinet. 

Cowcll's  Iiiftitutes  of  the  Laws  of  England. 

Finch's  Law. 

Fortefcue  de  Laudibus. 

Fulbeck's  Study  of  the  Law. 

Hawkes's  Grounds  of  the  Law. 

Heath's  Maxims  and  Rules   for  Pleading, 

Inftitutions  or  Grounds  of  the  Law. 

Littleton's  Tenures. 

Mackenzie's  Inftitutes  of  Scotland. 

Noy'sMaxims,  and  complcat Lawyer. 

Perkins's  I>aw. 

Phillips's  Principles  of  the  Law. 

Directions  for  the  Study  of  the  Lavr. 


Brydal's  Law  of  Baftardy. 

Law  of  Fools,  Madmen,  isfc. 

Briton,  by  Wingatc. 

Guide  to  Juries,  by  a  Perfon  of  Quality, 

Heme's  Law  of  Charitable  Ufes, 

March's  A(Stions  for  Slander. 

Law  of  Obligations,   Conditions,  ^c. 

Meriton's  Guide  to  Surveyors  of  Highways. 

Page's  Law  o.    Brethren. 

Phillips's  Grandeur  of  the  Law. 

Regula  Placitandi. 

Ridley's  View  of  the  Civil  Law. 

Sheppard's  Actions  for  Deeds,  C^c. 

Actions  for  Slander,  i^c. 

Office  of  the  Clerk  of  the  Market. 

Hakewell's  Modus  Tenendi  Parliamentum. 
Pettyt'sMifcell.  Parliamentaria  :   OfArrefts,  ^c. 
Brooke's,  Holborne's,  Stone's,  Readings. 
Cary's,  Calthorpe's,  Glayi  n's,  Tothill's,  Reports* 
Wilkinfon's  Office  of  a  Coroner,  (^f. 
Aftie's  Tables  to  Coke's  Reports. 
Hughes's  View  of  Advowfons. 
Meriton's  Parfon's  Monitor. 
Sheppard's  Parfon's  Guide:   Of  Tithes,    C^c. 
Meriton's  Touchftone  of  Wills  and  Teftam.      ' 
Natura  Brevium,  Writs  Englifli. 
Theolal's  Digeft  of  Writs,  i^c. 

MISCELLANIES. 

The  Works  of  Flavius  Jofephus,  faithfully  tranflatcd 
from  the  Original  Greek,  and  compared  with  the 
Tranflation  of  Sir  Roger  L'Eftrange,  Knight.  With 
Notes,  Maps,  and  Curious  Cuts,  P'oiio. 

London  Gazettes,  from  their  firft  Publication  1666, 
to  the  prefent  Year,  conipleat  j  or  any  fingle  Year, 
or  Gazette,    Folio. 

Natural  Hiftory  of  Spiders  and  other  curious  Infe£ts : 
Defcribing  near  200  different  Sorts,  taken  from  the 
Life,  by  Eleazer  Albin.  With  Obfervations  on 
the  Loufe,  Flea,  Terantula,  i?V,  above  50  Cop- 
per Plates,  4to. 

Compendious  Account  of  the  Breeding,  Nurfing,  and 
Right  Ordering  the  Silk-Worm  :  Illuftrated  with 
6  large  Copper  Plates,  410. 

Gentleman's  Tutor  for  the  Small  Sword  :  Or,  Com- 
pleat  Englifli  Fencing  Mafter  ;  containing  the  trucft 
and  plaincft  Rules  for  Learning  that  noble  Art.  In 
13  Various  Leffons.  Adorned  with  fevera]  curious 
Poftures,   4to. 

Poems   on  fevcral  Occafions,    by  Walter  Harte,  8vo, 

Beau's  Mifcellany  :  Being  a  new  and  curious  Colle£tion 
of  amorous  Tales,  Songs,  and  Poems,  2  Parts,  i2mo. 

French  Impoftors  :  Or,  Criminal  Cafes  brought  be- 
fore the  Parliament  in  France,  viz.  i.  An  Account 
of  Arnold  du  Tilh,  who  artfully  deceiv'd  a  Man's 
Wife  and  Relations.  2.  Of  Madam  de  Brinvillers, 
who  poifon'd  her  Father  and  two  Brothers,  and  at- 
tempted the  Life  of  her  Sifter.  3.  The  Cafe  of  l^^a- 
damTiquet, beheaded  in  the  late  Reign  for  attempt- 
ing the  Life  of  her  Husband,  (3"c. 

Great  Variety  of  Plays,    i2mo.    at  6d.  each. 

Bibliotheca  Legum  :  Or,  A  new  Lift  of  all  the  Law 
Books  extant,  to  the  prefent  Year  ;  giving  an  Ac- 
count of  their  feveral  Editions,  Dates,  and  Prici'Sy 
and  wherein  they  differ,  4th  Edition  enlarged.  To 
which  is  now  added,  A  Table  of  the  Cotemporary 
Reporters,  from  their  firft  Publication,  to  this 
Time.     Compiled  by  J.  Worrall,   Price  i  s. 

The  Annual  Catalogue :  Or,  A  new  and  compleat 
Lift  of  all  the  new  Books,  new  Editions  of  Books, 
Pamphlets,  &c.  publifli'd  in  the  Years  1736  and 
1737.  With  their  Prices,  and  .whom  printed  for, 
Price  6  d.  each. 
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